
ENVIRONMENTAL CRIMES DESKBOOK 
2ND EDITION

Judson W. Starr

Amy J. McMaster

John F. Cooney

Joseph G. (Jerry) Block

David G. Dickman

ENVIRONMENTAL LAW INSTITUTE

Washington, D.C.



Copyright © 1996, 2014
Environmental Law Institute

2000 L Street NW, Washington DC 20036

All rights reserved. No part of this work may be reproduced 
or transmitted in any form by any means, electronic or 

mechanical, including photocopying and recording, or by 
any information storage or retrieval system, without permission 

in writing from the copyright holder.

Published 1996. Second edition published June 2014.

ISBN 978-1-58576-166-1



Page iii

About the Authors

Lead Authors

Judson W. Starr has been a partner in the Washington, D.C., offices of Venable 
LLP since 1988. From 1982 to 1988, he was the first Director and then Chief of 
the Environmental Crimes Section, U.S. Department of Justice, Environment and 
Natural Resources Division. He has served as co-chair of various subcommittees 
on environmental crimes in the American Bar Association, and as a member of the 
Environmental Crimes Advisory Group, U.S. Sentencing Commission. For the 
past 17 years, he served as co-chair of the ALI-CLE (formally ALI-ABA) Crimi-
nal Enforcement of Environmental Crimes Conference. A frequent panelist and 
author on environmental enforcement issues, he was named by the National Law 
Journal and Chambers as one of the nation’s leading white-collar-crime experts. 
He has been recognized in Best Lawyers in America 2003–2013 and was named 

the DC Environmental Lawyer of the Year for 2011. He is a member of the Board of Directors for Medstar 
Georgetown University Hospital, the co-chair of the Georgetown Law School’s Corporate Counsel Insti-
tute’s Advisory Board and a board member for Somerset Prep DC Charter School. He is a graduate of 
Washington and Jefferson College and Georgetown University Law Center.

Amy J. McMaster is a partner in the Environmental practice group in Venable 
LLP’s Washington, D.C., office. She has specialized in environmental criminal 
defense for over 10 years. Ms. McMaster is presently handling a criminal case 
related to wetlands impacted during a land development project, and recently 
worked on matters for a leading manufacturer of farm equipment and a major oil 
refinery. She also has extensive experience in civil enforcement, and focuses on 
providing clients with a holistic solution to their NEPA, NHPA and CWA issues. 
Ms. McMaster has authored several articles on wetlands and endangered species 
issues. She graduated with distinction from the University of Victoria and the Col-
lege of William & Mary School of Law, where she was a member of Order of the 
Coif and an editor of the William & Mary Law Review.

John F. Cooney is a partner in the Washington, D.C., office of Venable LLP. He 
counsels clients on a broad range of regulatory issues involving federal agencies and 
has an active litigation practice in federal district courts, courts of appeals, and the 
Supreme Court. Mr. Cooney has had extensive experience in civil and criminal 
matters involving environmental problems, including obtaining an injunction in 
federal district court against the federal government’s imposition of a moratorium 
on further deepwater drilling after the Deepwater Horizon explosion. Mr. Cooney 
previously served as Deputy General Counsel of the Office of Management & 
Budget, where he represented the Office of Information and Regulatory Affairs 
in its review of rules submitted for White House policy review, and served as an 
Assistant to the Solicitor General. Mr. Cooney graduated magna cum laude from 

Brown University and from the University of Chicago Law School, where he was a member of Order of the 
Coif and an editor of the University of Chicago Law Review.



Page iv	 Environmental Crimes Deskbook 2nd Edition

Joseph G. (Jerry) Block is the former Chief of the Environmental Crimes Sec-
tion of the U.S. Department of Justice from 1988-1991. He is a frequent author 
and commentator on environmental criminal issues and is a recently retired 
partner from Venable LLP’s Environmental Group, which boasts one of the 
nation’s preeminent environmental criminal defense practices. He received his 
law degree from Harvard Law School and did his undergraduate work at the 
University of Michigan.

David G. Dickman has been with Venable LLP since 1998 and represents clients 
on issues involving environmental, safety, security, and hazardous materials trans-
portation laws and regulations, focusing primarily on the marine industry. He 
advises clients on international, criminal, civil, and administrative aspects of mari-
time and transportation legal issues. He served 24 years as an active duty officer in 
the United States Coast Guard. In addition to his Coast Guard legal experience, 
he has practical maritime law enforcement, pollution response, and port secu-
rity experience, having served as a marine inspector, marine casualty investigating 
officer, oil and hazardous chemical pollution response officer, and port security 
planner during his service with the Coast Guard. He has a broad-based practice, 
working for legislative solutions on the Hill, on regulatory and enforcement mat-

ters involving executive agencies, and on criminal and civil litigation cases on behalf of a diverse group of 
clients. He has published numerous articles and been a panelist on the criminal enforcement of maritime 
environmental laws. He was recognized in the 2013 edition of Chambers USA (Band 3), Transportation: 
Shipping: Regulatory (outside New York), Nationwide. He is a graduate of the United States Coast Guard 
Academy and St. Louis University School of Law.



About the Authors	 Page v

Contributing Authors

David L. Feinberg is an associate in Venable LLP’s Washington, D.C., office. He 
focuses his practice on litigation, including the litigation of environmental civil 
and criminal claims. He has been involved with some of the most high-profile civil 
environmental matters in recent history, including In re Polar Bear Endangered 
Species Act Listing and 4(d) Rule Litigation (D.D.C.), In re Oil Spill by the Oil Rig 
“Deepwater Horizon” (E.D. La.), and Waterkeeper Alliance, Inc. v. Alan & Kristin 
Hudson Farm and Perdue Farms Incorporated (D. Md.). His experience also includes 
defending corporations and individuals who are under investigation for possible 
environmental crimes. He also conducts internal investigations concerning poten-
tial environmental violations. He is a graduate of Bowdoin College, Emory Uni-
versity’s Candler School of Theology, and the University of Virginia School of Law.

Margaret K. Kuhn is an associate in the environmental practice group in Venable 
LLP’s Washington, D.C., office. She has experience in a variety of environmental 
enforcement matters and counsels clients on proper compliance with environmen-
tal laws. She is a graduate of the University of Texas and Duke University School 
of Law.

Acknowledgements

The authors gratefully acknowledge the contributions of former Venable LLP attorneys Brian L. Flack, 
Lowell M. Rothschild, Thomas J. Kelly Jr., and Justin W. Curtis in the writing of this deskbook. Special 
thanks are also due to Kristen Rhodes and Colette McCrone, who tracked case developments and policy 
papers. In addition, the tireless administrative support of Danielle Pace, Janice Toepper, Barbara Taylor, 
Maria Uy, LaShawn Watson, and Julie Watkins in the preparation of this deskbook, while also supporting 
the authors’ practices, is greatly appreciated.





Page vii

Table of Contents
Index of Acronyms..................................................................................................................xiii
Foreword................................................................................................................................... xv

Part One: The Basics
Chapter 1 — History of the Federal Environmental Crimes Program.................................... 1

I.	 Origins of the Criminal Enforcement Program............................................................... 1
II.	 The Political Crisis...................................................................................................... 2
III.	 The Mature Criminal Enforcement Program.................................................................. 3

A.	 Current Enforcement Priorities........................................................................... 4
B.	 Significant Victories of the Environmental Crimes Program............................... 5
C.	 Policy Issues Currently Facing the Environmental Criminal Program.................. 7

Chapter 2 — Operation—Infrastructure and Practice............................................................. 9
I.	 Bricks and Mortar....................................................................................................... 9

A.	 EPA.................................................................................................................... 9
B.	 DOJ, ECS, and U.S. Attorneys’ Offices............................................................10

II.	 Policies and Paper.......................................................................................................11
A.	 EPA’s Decision to Initiate a Criminal Investigation...........................................11
B.	 DOJ’s Decision to Bring Criminal Cases...........................................................12
C.	 Environmental Audits and Voluntary Disclosure Programs.................................13
D.	 To Disclose or Not to Disclose?—That Is the Question....................................17
E.	 American Bar Association—Standards on Prosecutorial Investigation.................18
F.	 The Dual and Successive Prosecution Policy (Petite Policy)...............................18
G.	 Parallel Proceedings............................................................................................19
H.	 Deferred Prosecution Agreements and Non-Prosecution Agreements..................25

Chapter 3 — Case Initiation and Response............................................................................27
I.	 Case Initiation............................................................................................................27

A.	 Voluntary Disclosure..........................................................................................27
II.	 The Warrant Requirement and Its Exceptions...............................................................31

A.	 Pervasively Regulated Industries.........................................................................31
B.	 Open Fields Doctrine........................................................................................31
C.	 Imminent Environmental Harm.........................................................................32
D.	 Other Exigent Circumstances.............................................................................32
E.	 Consent to Search..............................................................................................32

III.	 Responding to a Surprise Search...................................................................................32
A.	 Administrative Inspections and Criminal Warrants.............................................33
B.	 Protecting Rights and Protecting Evidence During a Surprise Search.................33
C.	 Preventing Add-On Allegations..........................................................................35



Page viii	 Environmental Crimes Deskbook 2nd Edition

Part Two: Legal Theory and Strategy
Chapter 4 — General Principles of Criminal Liability..........................................................37

I.	 Mens Rea...................................................................................................................37
A.	 Statutory “Intent”..............................................................................................38
B.	 Knowledge That the Conduct Will  Violate a Law or Regulation......................39
C.	 Knowledge That the Activity Requires a Permit.................................................39
D.	 Knowledge of the Underlying Facts...................................................................40
E.	 Knowledge That the Conduct Will Violate a Permit Term or Condition..........42
F.	 The “Public Welfare” Doctrine..........................................................................43
G.	 Criminal Negligence..........................................................................................44
H.	 Negligent Endangerment....................................................................................46
I.	 Demonstrating Proof of Knowledge...................................................................46

II.	 The Responsible Corporate Officer Doctrine..................................................................48
A.	 Origins of the Responsible Corporate Officer Doctrine.....................................49
B.	 The Polar Decisions Extending the Responsible Corporate Officer Doctrine 

to Environmental Cases.....................................................................................50
C.	 Application of the Responsible Corporate Officer Doctrine in Recent 

Environmental Cases..........................................................................................52
D.	 Concluding Thoughts on the Responsible Corporate Officer Doctrine..............53

III.	 Defense Strategies in Environmental Criminal Cases.....................................................53
Chapter 5 — Grand Juries, Subpoenas, Document Production Issues in the Digital 

Age, Internal Investigation, and More.........................................................................57
I.	 Grand Jury.................................................................................................................57

A.	 The Basics.........................................................................................................57
B.	 The Grand Jury Subpoena.................................................................................58

II.	 Conducting an Internal (Shadow) Investigation............................................................59
A.	 Staffing the Investigation and Choosing the Right Counsel...............................59
B.	 Employee Rights Vis-à-Vis the Government.......................................................59
C.	 Employee Rights Vis-à-Vis the Company...........................................................60
D.	 More on Interviewing Witnesses........................................................................61
E.	 Collecting Documents........................................................................................61
F.	 Preventing Add-On Allegations..........................................................................62
G.	 Issues of Privilege and Waiver............................................................................62
H.	 Keeping the Investigation Privileged..................................................................63

III.	 Responding to a Subpoena for Documents.....................................................................66
A.	 Basics of Document Subpoenas..........................................................................66
B.	 Protect Your Rights When Responding to a Subpoena for Documents..............66
C.	 Designate a Custodian of Record.......................................................................66
D.	 Set Up a Fail-Safe “Litigation Hold” or “Document Hold” System...................67
E.	 Establish a System for Identifying Privileged Documents...................................67
F.	 Track Evidence When Responding to a Subpoena for Documents.....................67
G.	 Prevent Add-On Allegations...............................................................................68

IV.	 Electronic Discovery.....................................................................................................68
V.	 Other Issues That Commonly Arise During a Government Investigation........................70



Table of Contents	 Page ix

A.	 Sampling and Testing.........................................................................................70
B.	 Taking Corrective Action...................................................................................70
C.	 Disciplining Employees......................................................................................71
D.	 Voluntary Disclosure..........................................................................................71
E.	 Identifying Whether Individual Employees Need Separate Counsel....................72
F.	 Deciding Whether to Join Forces With Employees’ Counsel in a Joint 

Defense Agreement............................................................................................72
G.	 Protecting the Company From Parallel Proceedings...........................................73
H	 Considering Collateral Consequences.................................................................73
I.	 Considering a Deferred Prosecution/Non-Prosecution Agreement.......................74
J.	 Disclosing the Results of the Internal Investigation...........................................74
K.	 Global Agreements.............................................................................................75
L.	 The Role of Alleged Victims..............................................................................76

VI.	 Going to Trial............................................................................................................77
Chapter 6 — Pre-Trial.............................................................................................................79

I.	 Discovery....................................................................................................................79
A.	 The Jencks Act..................................................................................................79
B.	 Federal Rules of Criminal Procedure..................................................................81
C.	 The Freedom of Information Act.......................................................................84
D.	 Brady Material...................................................................................................85
E.	 Giglio Material...................................................................................................86
F.	 DOJ Guidance...................................................................................................86

II.	 Motion Practice...........................................................................................................88
A.	 Bill of Particulars...............................................................................................89
B.	 Motion in Limine..............................................................................................89
C.	 Motion to Suppress............................................................................................90

Chapter 7 — Trial....................................................................................................................91
I.	 Evidence.....................................................................................................................91

A.	 Rules of Evidence..............................................................................................92
B.	 Rules of Criminal Procedure..............................................................................92
C.	 Expert Witnesses................................................................................................93

II.	 Confrontation Clause..................................................................................................96
A.	 Crawford v. Washington.......................................................................................96
B.	 Melendez-Diaz v. Massachusetts...........................................................................97

III.	 Jury Instructions..........................................................................................................98
IV.	 Jury Deliberations.......................................................................................................99
V.	 Verdict........................................................................................................................99

Chapter 8 — Sentencing........................................................................................................101
I.	 Consequences of an Environmental Criminal Conviction.............................................101

A.	 Remedial Obligations and Negotiated Pleas.....................................................101
B.	 Federal Sentencing Guidelines..........................................................................102
C.	 Criminal Sentencing for Individuals.................................................................103
D.	 Criminal Sentencing for Organizations............................................................105
E.	 The Failed Attempt to Adopt Comprehensive Organizational Guidelines for 

Environmental Crimes.....................................................................................106



Page x	 Environmental Crimes Deskbook 2nd Edition

F.	 The Sentencing Guidelines Are Discretionary, Not Mandatory........................109
G.	 Criminal Fines, the Alternative Fines Act and the Southern Union Case..........109
H.	 Statistics Concerning Criminal Environmental Sentences.................................111
I.	 Factors to Be Considered in Imposing a Sentence...........................................111
J.	 The Crime Victims’ Rights Act........................................................................112

II.	 Collateral Consequences of Environmental Crimes Convictions.....................................114
A.	 Mandatory “Listing” of a Facility Under the CWA and the CAA....................114
B.	 Suspension and Debarment of a Company From Future Government 

Contracts.........................................................................................................116
C.	 Federal Tax Consequences................................................................................118
D.	 SEC Disclosure Obligations.............................................................................119
E.	 State “Bad Actor” Provisions............................................................................121

Part Three: Statutes and Cases
Chapter 9 — Specific Environmental Statutes......................................................................123

I.	 The Clean Water Act................................................................................................123
A.	 Overview.........................................................................................................123
B.	 Prohibitions.....................................................................................................124
C.	 Penalties...........................................................................................................125
D.	 Permits and Permit Requirements....................................................................126
E.	 Jurisdictional Considerations............................................................................126
F.	 Proposals to Expand Restitution and Increase Sanctions Under  

the CWA.........................................................................................................131
G.	 Criminal Enforcement of the CWA.................................................................132

II.	 Ocean and Vessel Pollution........................................................................................136
A.	 Jurisdiction to Enforce Environmental Laws—Defining the Interests...............137
B.	 Lines in the Water—Geographic Jurisdiction...................................................138
C.	 International Environmental Law Applicable to Vessels....................................140
D.	 Federal Environmental Statutes Addressing Ocean and Vessel Pollution...........140
E.	 Issues Unique to Vessel and Ocean Pollution Prosecutions..............................144
F.	 Vessel and Ocean Pollution Prosecutions.........................................................149
G.	 The Current State of the Law in Prosecutions.................................................153

III.	 The Clean Air Act....................................................................................................155
A.	 Legislative History...........................................................................................155
B.	 The CAA Regulatory Regime...........................................................................155
C.	 Permitting........................................................................................................157
D.	 Enforcement Under the CAA...........................................................................157
E.	 Cases Involving the CAA.................................................................................159

IV.	 Resource Conservation and Recovery Act.....................................................................163
A.	 Hazardous Waste..............................................................................................163
B.	 Entities Regulated by RCRA............................................................................164
C.	 Criminal Liability Under RCRA......................................................................165
D.	 Knowledge Requirement..................................................................................166
E.	 Knowing Endangerment...................................................................................167



Table of Contents	 Page xi

F.	 Persons Liable Under RCRA............................................................................167
G.	 Passive Migration.............................................................................................168
H.	 Federal Enforcement of State Programs............................................................169

V.	 The Comprehensive Environmental Response, Compensation, and Liability Act.............169
A.	 Introduction.....................................................................................................169
B.	 Criminal Liability............................................................................................170
C.	 Title III of the Emergency Planning and Community Right-To-Know Act......176

VI.	 Toxic Substances Control Act.....................................................................................177
A.	 Introduction.....................................................................................................177
B.	 Chemical Testing.............................................................................................177
C.	 Pre-Manufacture Notification and Significant New Use Rules..........................178
D.	 Substantive Control Rules................................................................................179
E.	 Imminent Hazard Authority.............................................................................179
F.	 Reporting and Recordkeeping Requirements....................................................179
G.	 Export and Import Notifications......................................................................180
H.	 Regulation of PCBs.........................................................................................180
I.	 Special Titles....................................................................................................181
J.	 Criminal Liability Under TSCA.......................................................................181
K.	 Statutory Prohibitions......................................................................................181
L.	 Elements of Criminal Liability.........................................................................181
M.	 TSCA Criminal Enforcement...........................................................................182

VII.	 Federal Insecticide, Fungicide, and Rodenticide Act.....................................................182
A.	 Definition of “Pesticide”..................................................................................182
B.	 Registration Requirement.................................................................................183
C.	 Trade Secrets and Data Compensation.............................................................184
D.	 Experimental Use Permits................................................................................184
E.	 EPA Inspections and Recordkeeping Requirements..........................................184
F.	 Safe-Handling Disposal Restrictions.................................................................185
G.	 Import and Export Requirements.....................................................................185
H.	 FIFRA Criminal Sanctions...............................................................................186
I.	 Federal and State Enforcement Issues...............................................................187
J.	 Federal Enforcement Policy..............................................................................188

VIII.	Migratory Bird Treaty Act.........................................................................................188
IX.	 The Lacey Act...........................................................................................................191

A.	 Overview.........................................................................................................191
B.	 Criminal Application of the Lacey Act............................................................193
C.	 Recent Examples of Criminal Enforcement Under the Lacey Act....................193

X.	 The Endangered Species Act.......................................................................................196
A.	 Overview.........................................................................................................196
B.	 Criminal Application of the ESA.....................................................................197
C.	 Recent Examples of Criminal Enforcement Under the ESA.............................197

XI.	 The Convention on International Trade of Endangered Species of Wild Fauna 
and Flora.................................................................................................................199



Page xii	 Environmental Crimes Deskbook 2nd Edition

A.	 Overview.........................................................................................................199
B.	 Recent Examples of Criminal Enforcement of CITES.....................................200

XII.	 Safe Drinking Water Act...........................................................................................201
A.	 Safe Drinking Water Act Enforcement.............................................................202
B.	 Safe Drinking Water Act Criminal Provisions..................................................202

XIII.	Fracking—New Issues, Old Statutes...........................................................................203
XIV.	 Transportation Statutes..............................................................................................206

A.	 Hazardous Materials Transportation Act...........................................................207
B.	 Pipeline Safety Act...........................................................................................207

XV.	 Common Title 18 Offenses in Environmental Crimes Cases.........................................208
A.	 False or Misleading Statements........................................................................209
B.	 Obstruction of Justice/Destruction of Evidence...............................................212
C.	 Conspiracy.......................................................................................................215

Appendices
1.	 Memorandum From Earl E. Devaney, Director, Office of Criminal Enforcement, 

to All EPA Employees Working in or in Support of the Criminal Enforcement 
Program, The Exercise of Investigative Discretion (Jan. 12, 1994)..............................217

2.	 U.S. DOJ, Factors in Decisions on Criminal Prosecutions for Environmental 
Violations in the Context of Significant Voluntary Compliance or Disclosure 
Efforts by the Violator (July 1, 1991).........................................................................223

3.	 EPA Audit Policy (Website).........................................................................................231
4.	 U.S. Attys. Manual-Prosecution of Organizations........................................................237
5.	 U.S. EPA, Incentives for Self-Policing: Discovery, Disclosure, Correction, and 

Prevention of Violations, 65 Fed. Reg. 19618 (Apr. 11, 2000)....................................263
6.	 U.S. EPA, Small Business Compliance Policy, 65 Fed. Reg. 19630 (Apr. 11, 2000).......277
7.	 ENRD Parallel Proceedings Policy...............................................................................285
8.	 EPA Criminal Enforcement and Compliance Results...................................................297
9.	 U.S. Coast Guard Maritime Law Enforcement Manual, App. V, Environmental 

Crimes: Voluntary Disclosure Policy............................................................................301
10.	 Clipper Trojan Indictment...........................................................................................313
11.	 Mylonakis Jury Instructions.........................................................................................343
12.	 United States v. W.R. Grace et al. Superseding Indictment (Mont. 2005).....................363
13.	 Gibson Guitar NPA.....................................................................................................385
14.	 Search Warrant............................................................................................................411
15.	 McWane (N.D. Ala.) Court Jury Instructions (4.5.05)................................................419
16.	 Sample Employee Rights Form (Contracts)..................................................................453
17.	 Sample Document Hold Notice...................................................................................457
18.	 Miranda Reading to Companies (Upjohn Warning)......................................................461
19.	 Developing an Effective Environmental and Monitoring Compliance Program............465

Online appendices referenced in this book can be found at 
www.eli.org/environmental-crimes-second-edition



Page xiii

Index of Acronyms
Act to Prevent Pollution From Ships (APPS)
Administrative Procedure Act (APA)
Antiterrorism and Effective Death Penalty Act (AEDPA)
Assistant United States Attorney (AUSA)
Atomic Energy Act (AEA)
Best Achievable Control Technology (BACT)
Clean Air Act (CAA)
Clean Water Act (CWA)
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)
Conditionally Exempt Small Quantity Generator (CESQG)
Convention on International Trade of Endangered Species (CITES)
Deferred Prosecution Agreement (DPA)
Department of Environmental Conservation (DEC)
Department of Environmental Quality (DEQ)
Department of the Interior (DOI)
Department of Justice (DOJ)
Department of Justice Environmental Crimes Section (DOJ ECS)
Department of Natural Resources (DNR)
Department of Transportation (DOT)
Discharge Monitoring Report (DMR)
Emergency Planning and Community Right-To-Know Act (EPCRA)
Endangered Species Act (ESA)
Environment and Natural Resources Division (ENRD)
Environmental Protection Agency (EPA)
EPA Criminal Investigation Division (EPA CID)
EPA Suspension and Debarment Official (EPA SDO)
EPA Office of Criminal Enforcement, Forensics, and Training (OCEFT)
EPA Office of Enforcement and Compliance Assurance (OECA)
Excluded Parties List System (EPLS)
Exclusive Economic Zone (EEZ)
Extremely Hazardous Substances (EHS)
Federal Acquisition Regulation (FAR)
Federal Aviation Administration (FAA)
Federal Bureau of Investigation (FBI)
Federal Crime Victims’ Rights Act (CVRA)
Federal Food, Drug, and Cosmetic Act (FFDCA)
Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)
Fish and Wildlife Service (FWS)
Food and Drug Administration (FDA)
Food, Drug, and Cosmetic Act (FDCA)
Freedom of Information Act (FOIA)
Hazardous Air Pollutant (HAP)
Hazardous and Solid Waste Amendment (HSWA)
Hazardous Materials Transportation Act (HMTA)
Hazardous Materials Transportation Uniform Safety Act (HMTUSA)
Information Technology (IT)
International Convention for the Prevention of Pollution From Ships (MARPOL)
Large Quantity Generator (LQG)



Page xiv	 Environmental Crimes Deskbook 2nd Edition

Lowest Achievable Emission Rate (LAER)
Mandatory Victims Restitution Act (MVRA)
Maximum Achievable Control Technology (MACT)
Migratory Bird Treaty Act (MBTA)
Mobile Offshore Drilling Unit (MODU)
National Ambient Air Quality Standards (NAAQS)
National Emission Standards for Hazardous Air Pollutants (NESHAPs)
National Enforcement Initiative (NEI)
National Enforcement Investigations Center (NEIC)
National Enforcement Program Managers Guidance (NPMG)
National Environmental Policy Act (NEPA)
National Marine Fisheries Service (NMFS)
National Oceanic and Atmospheric Administration (NOAA)
National Pollutant Discharge Elimination System (NPDES)
New Source Performance Standards (NSPS)
Non-Prosecution Agreement (NPA)
Occupational Safety and Health Administration (OSHA)
Office of Enforcement and Compliance Assurance (OECA)
Oil Pollution Act (OPA)
Oil Record Book (ORB)
Oily Water Separating Equipment (OWS Equipment)
Pipeline and Hazardous Materials Safety Administration (PHMSA)
Pipeline Safety Act (PSA)
Pollution Prosecution Act (PPA)
Polychlorinated Biphenyls (PCBs)
Prevention of Significant Deterioration (PSD)
Publicly Owned Treatment Works (POTW)
Resource Conservation and Recovery Act (RCRA)
Responsible Corporate Officer (RCO)
Safe Drinking Water Act (SDWA)
Securities and Exchange Commission (SEC)
Significant New Use Rule (SNUR)
Small Quantity Generator (SQG)
Solid Waste Agency of Northern Cook County (SWANCC)
Solid Waste Disposal Act (SWDA)
Standard Industrial Classification (SIC)
State Implementation Plan (SIP)
Superfund Amendments and Reauthorization Act (SARA)
Supplemental Environmental Project (SEP)
Toxic Substances Control Act (TSCA)
Treatment, Storage, and Disposal Facility (TSDF)
Underground Injection Control (UIC)
Underground Storage Tank (UST)
United Nations Convention on the Law of the Sea (UNCLOS)
Vessel General Permit (VGP)
Victim and Witness Protection Act (VWPA)



Page xv

Foreword
The federal Environmental Criminal Enforcement Program is a highly successful cooperative effort 
between federal prosecutors in the Environmental Crimes Section of the U.S. Department of Justice (DOJ) 
in Washington, D.C., line prosecutors in the 94 U.S. Attorneys’ offices, and criminal investigators at the 
U.S. Environmental Protection Agency (EPA) and other federal agencies including the United States Coast 
Guard, the Customs Service, and the U.S. Department of the Interior’s Fish and Wildlife Service. Over 
the last two decades, these groups have established a solid foundation for the criminal enforcement effort 
by establishing clear policies for instituting criminal prosecutions, devising sensible enforcement priorities, 
and achieving a series of court victories that have created an effective deterrent threat. The program has 
enjoyed broad public support and achieved exceptional results.

Criminal environmental law relies on two areas of the law that are both complex and vital: history-
driven criminal law and science-based environmental law. The innovations of criminal environmental law 
can, therefore, move beyond the basics familiar to many criminal practitioners. Traditional concepts of 
knowledge and intent and employer responsibility have evolved rapidly and expansively, much to the cha-
grin of any corporate manager who runs afoul of the law. Above all, the sheer size and complexity of the 
task of bridging the two fields challenges the novice and demands expert assistance.

Enter the Environmental Crimes Deskbook 2nd Edition. This Second Edition greatly expands upon the 
first edition, both in breadth of issues and depth of analysis, offering the insight and expertise of Judson 
W. Starr, Amy J. McMaster, John F. Cooney, David G. Dickman, David L. Feinberg, and Margaret K. 
Kuhn—attorneys in the Washington, D.C., firm of Venable LLP—and recently retired Venable partner, 
Joseph G. (Jerry) Block, who have over a century of combined experience representing corporations and 
individuals in criminal environmental cases. These attorneys are recognized leaders in this area with a 
background in both government and private practice. I have had the pleasure of working with, learning 
from, or associating with many of them.

In plain English, the authors lay out the basic concepts of criminal environmental law and how they 
fit into the larger context of environmental regulation. As specialists in criminal environmental law, the 
authors relate how the emerging criminal and environmental law comes together. And, they illuminate 
complex matters by placing policy decisions in the context of the historical development of the field—
developments that they helped shape.

Divided into three main subparts, the first discusses the history of the federal environmental crimes 
program, the various policies and factors considered by DOJ, EPA, and U.S. Attorneys’ Offices in decid-
ing whether to bring a criminal environmental case, and the primary means by which a case is initiated 
including, voluntary disclosure, routine compliance information, audits, inspections, information requests, 
anonymous tips, whistleblowers, and administrative and criminal warrants. The second is devoted to legal 
theory and strategy, including a detailed discussion of the knowledge element as it is particularly applied 
in environmental criminal law, a detailed “how-to” guide for responding to an environmental criminal 
investigation, and suggestions and issue-spotting in the pretrial, trial, and sentencing stages of the case. The 
third subpart provides a detailed analysis of the primary environmental statutes, identifying key issues and 
considerations for each, as well as a brief discussion of landmark cases.

In addition to the analysis, the Environmental Crimes Deskbook includes agency guidance on such issues 
as general enforcement policy, specific EPA and DOJ investigative and prosecutorial procedures, parallel 
proceedings, and environmental self-audits. It also includes sample forms and pleadings, such as search 
warrants, indictments, deferred prosecution agreements, plea agreements, and jury instructions.

As with all ELI Deskbooks, the Environmental Crimes Deskbook should be your ready reference. It is 
practice-oriented with expert advice that can assist you daily. All of us who practice environmental law 
consider this to be the premier reference source.

John C Cruden
President
Environmental Law Institute




