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Outline of Presentation
◘ Clean Water Act overview

• History of water quality regulation in the United States
• Statutory intent
• Cooperative federalism
• Waterbody designations, water quality criteria, and permitting
• Enforcement and citizen suits
• Revolving funds

◘ Case studies and environmental justice considerations
• Combined sewer overflows
• On-site / septic sewage
• Tribal considerations

◘ Current issues
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It’s Nice to  
Meet You



The U.S. Constitution

Commerce Clause: “Congress shall have 
the power…to regulate commerce with 
foreign nations, and among the several 
states, and with the Indian tribes.” 
(Article 1, Section 8, Clause 3) 

Federalism and States’ Rights: “The powers not 
delegated to the United States by the Constitution…are 
reserved to the States...”. (10th Amendment)

Supremacy: The laws 
of the United States 
shall be the supreme 
law of the land; the 
judges in every State 
shall be bound 
thereby…”. (Article VI)



The Commerce Clause and 
Navigable Waters 

◘ Gibbons v. Ogden, 22 U.S. 1 (1824): Because “goods and 
services in interstate commerce are transported or performed 
by vessel,” only Congress can “regulate waterbodies where 
vessels may travel.”

◘ Gilman v. City of Philadelphia, 70 U.S. 713 (1865): “Congress 
has powers to keep [navigable waters] open and free from any 
obstruction to their navigation.”

◘ Daniel Ball, 77 U.S. 557 (1871): “The rivers that must be 
regarded as navigable rivers in law are those which are 
navigable-in-fact in their ordinary condition…using customary 
modes of travel on water.”



Early Legislation
◘ The Rivers and Harbors Act of 1899

• Made it illegal to dump refuse into navigable waters without a 
permit from the U.S. Army Corps of Engineers

◘ Federal Water Pollution Control Act of 1948
• Empowered the U.S. Surgeon General to investigate and seek to 

enjoin interstate water pollution – but only with consent of the state 
where pollution originated

◘ Water Quality Act of 1965
• Required states to identify intended uses of navigable waters 

within their borders and set corresponding water quality critieria
• Did not require states to enforce the standards



The Summer of ‘69…



The Clean Water Act of 1972
◘ Make all navigable 

waters safe for swimming 
and fishing

◘ Eliminate all pollution 
discharges to navigable 
waters by 1985 (!)



Cooperative Federalism
◘ Federal agencies

• U.S. Environmental Protection Agency
• U.S. Army Corps of Engineers

◘ State governments
• Delegated authority

◘ Tribal governments
• Can apply for “Treatment As State” (TAS) status

◘ State or tribal Water Quality Criteria must be at least as 
strict as the minimum criteria recommended by EPA



Key Functions
◘ Protects ambient water quality
◘ Provides grants and low-interest loans, and technical 

assistance, to municipal wastewater utilities
◘ Distinguish from Safe Drinking Water Act

• Regulates public water systems (but not private wells or bottled 
water) and some aspects of plumbing

• Contains (limited) provisions for surface and groundwater source 
water protection



CWA Approach to Protecting 
Ambient Water Quality

◘ Step 1: Adopt “Designated 
Uses” for navigable waters

◘ Step 2: Set “Water Quality 
Criteria” to meet those 
Designated Uses

◘ Step 3: Control pollution through 
“Anti-Degradation Measures” 
such as permitting, inspections, 
and enforcement

These two together 
are called “Water 

Quality Standards”



Step 1: Designated Uses
◘ How the waterbody will be used

• Public water supply
• Recreation
• Agriculture, industry, or navigation
• Protection and propagation of fish, 

shellfish or wildlife
• Multiple uses may be designated

◘ Opportunities for public input 
(hearings, comments)

◘ Concern: a Designated Use has not 
yet been adopted for all waterbodies

◘ CWA § 303(c) / 40 C.F.R. Part 131



Step 2: Water Quality Criteria
◘ To safely allow the Designated Use(s)
◘ Format

• Numeric (maximum pollutant concentration levels permitted in 
the waterbody, e.g., mg/L)

• Narrative (color; free from odor or scum)

◘ EPA publishes minimum recommended criteria based on 
latest scientific evidence

◘ States may choose to adopt stricter criteria
◘ CWA § 303(c) / 40 C.F.R. Part 131



Step 3: Permitting, Inspection, and 
Enforcement



Point Sources: NPDES Permits
◘ CWA § 402
◘ National Pollution Discharge Elimination System (NPDES) 

permit required for point source discharge to navigable 
water
• For most polluters, numeric limitations for pollutant discharges
• For municipal wastewater treatment plants, specifies level of 

treatment technology required 

◘ Quite effective at controlling point source pollution



Nonpoint Sources: TMDLs
◘ CWA § 303(d)
◘ Total Maximum Daily Load Plan

• For “Impaired Waterbodies” = consistently fail to meet water quality 
criteria

• Holistic look at all sources of pollution, point and nonpoint
• Point: strict controls on existing NPDES permits, and limited 

issuance of new permits
• Nonpoint: focus on voluntary landowner adoption of Best 

Management Practices to reduce run-off



Nonpoint Sources: Management 
Programs 

◘ CWA § 319: Nonpoint Source Management Program
• Gives grants to states and tribes that design and implement plans for 

controlling nonpoint source pollution
• States have broad discretion / EPA has no enforcement authority  

variable efficacy



Inspections and Enforcement 
◘ Inspection authority can be delegated to states / tribes
◘ Permitted facilities required to self-report using Discharge 

Monitoring Reports
◘ Citizen suits
◘ Enforcement

• Consent Decrees
• Compliance Orders
• Civil penalties 
• Criminal penalties 



Dredge and Fill Permitting
◘ CWA § 404: a permit from the U.S. Army Corps of 

Engineers is required for discharge of dredged or fill 
materials into navigable waters

◘ Applicant must mitigate impacts, or where impacts cannot 
be avoided, do compensatory mitigation 



Slides on Current Issues



Des Moines Water Works Case
◘ Bd. of Water Works Trustees of City 

of Des Moines, 2017 WL 1042072 

◘ Agricultural runoff from tile drainage 
systems loaded nitrates in Raccoon 
River, a primary drinking water 
source  raising treatment costs 
and consumer rates

◘ Des Moines sued upstream drainage 
districts in CWA citizen suit

◘ Iowa Supreme Court ruled for 
drainage districts on state law 
grounds
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