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An Overview
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ESA HISTORY AND GOALS

ESA STRUCTURE

Overview

RESOURCES

Montana Arctic Grayling Recovery Program. 
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Carolina parakeet
Extinct 1918

ESA Goals
Brown pelican 
Recovered 1985

John Audubon USFWS
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U.S. Fish and Wildlife Service
• Oversees 93% of 2,386 listed species (1,680 in US) 
– terrestrial and freshwater species

ESA Responsibil i t ies

NOAA Fisheries
• All 165 marine and anadromous species 

All federal agencies
• Must avoid “jeopardy” and “adverse modification”

• Must use "their authorities in...by carrying out programs for 
the conservation of” listed species. 
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LISTING AND CRITICAL HABITAT

PROHIBITIONS & 
AUTHORIZATIONS

RECOVERY
ACTIONS

RECOVERY AND DELISTING

ESA Structure

5



“Endangered” Species
• In danger of extinction 
• Approximately 79% species listed 

Listed Species

“Threatened” Species
• Likely to become endangered in 
foreseeable future 
• Approximately 21% species listed 
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USFWS

USFWS



Listing Process
Based on Five Threat Factors
• Habitat loss
• Overuse
• Disease and predation
• Inadequate regulations
• Other factors

Science AND Policy Decision
• “Solely on the basis of the best scientific and commercial data 

available”

• How far is "foreseeable future"? What is "likely"? What is 
“extinction”? 
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Full species

Listed Species
Subspecies

Distinct population segment (DPS) – vertebrates only
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Sacramento Mountains checkerspot butterfly (2023)Keck's checkermallow (2000)

Mountain yellow-legged frog
   - Northern DPS (2014)
   - Southern DPS (2002)

Adam Backlin, USGS

Lauren Glevanik, CC 4.0 USFWS



Listing Process

Listing 
Petition

Enough information to proceed? 
(90 days) 

Is listing warranted? (12 months)

Proposed listing rule

Final listing rule

No Yes

No YesYes but can’t proceed (candidate)

Withdraw proposal

16 USC §1533(b) 10
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Map developed by Curtis H. Flather (USDA) and recreated by 
Patterson Clark (Politico)

10 to 100

5 to 9

2 to 4

1
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Top 5 states
1. Hawaii - 489
2. California - 293
3. Alabama - 143
4. Florida - 136
5. Tennessee - 131



Crit ical Habitat

Occupied Habitat
• Physical / biological features essential for conservation
• May require special management considerations or protection 

Unoccupied Habitat
• Essential for conservation 

Exceptions
• Impacts analysis – section 4(b)(2)
• Not prudent – increase threats or no benefit
• Not determinable – delay if not enough data
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Crit ical Habitat

USFWS Critical Habitat Mapper
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LISTING AND CRITICAL HABITAT

PROHIBITIONS & 
AUTHORIZATIONS

RECOVERY
ACTIONS

RECOVERY AND DELISTING

ESA Structure
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Applies to everyone: 
Section 9
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Applies only to federal agencies: 
Section 7(a)(2)



Section 9 prohibit ions
• Commerce

• “Take” – harass, harm, hunt, shoot, wound, kill, trap, capture, 
or collect. Or attempt.

• “Harm” includes habitat modification where it “actually kills or 
injures wildlife.”
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Section 9: Plants
• Limited to malicious damage and violation of state laws
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Section 9: Threatened Species
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1973 – ESA statute: Section 9 protections for 
threatened species only through section 4(d) rule

1978/1985 – FWS blanket 4(d) rules: 
Section 9 protections automatically extend to 
threatened species unless species-specific 4(d) rule

2019 - FWS repeals blanket rules

2025 - FWS proposes to repeal blanket rules (again)

2024 - FWS restores blanket rules
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Do the blanket rules matter anymore?

May 3, 2018
Yellow lance listed  



Authorizations: Section 9

Section 9 prohibited activity

Habitat conservation plan 
(HCP)

Conservation, science, or captive 
wildlife activities
Enhancement of survival permit 
§10(a)(1)(A)

Habitat development activities
Incidental take permit 
§10(a)(2)(B)

Conservation Benefit Agreement 
(CBA)
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Recovery permits

Captive bred wildlife permits



Authorizations: HCPs

Conservation Biology Institute
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Over 46 million acres of land covered by over 1,200 HCPs 



Section 7 prohibit ions

• Federal agencies only – discretionary actions they fund, authorize, 
or carry out

• Process requirement – must consult with Service

• Substantive requirement - Cannot jeopardize species or destroy or 
adversely modify critical habitat
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Section 7(a)(2) consultation

May affect? Likely to adversely affect? 

Jeopardy or adverse modifications?

No

Yes

No Yes

No Yes with RPA (reasonable 
prudent alternatives)

Biological Assessment

Biological Opinion with 
Incidental Take Statement

Yes without RPA
Action cannot proceed 

unless “God Squad” 
exempted

For detailed process, see figures 3-1 and 4-1: 
https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf

INFORMAL CONSULTATION

FORMAL CONSULTATION
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https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf
https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf
https://www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf
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“Notwithstanding any other provision of this Act, the 

Committee shall grant an exemption for any agency 

action if the Secretary of Defense finds that such 

exemption is necessary for reasons of national security”

National security exemption – 7(j)
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Prohibit ions: Differences

Section 9 Section 7

Take & commerce Jeopardy & adverse modification

Covers everyone Covers federal agencies only

Doesn’t protect habitat 
alone

Critical habitat protected (even if unoccupied)

Animals only Animals and plants
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LISTING AND CRITICAL HABITAT

PROHIBITIONS & 
AUTHORIZATIONS

RECOVERY
ACTIONS

RECOVERY AND DELISTING

ESA Structure
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Recovery
Must develop and implement recovery plans
Unless plan won’t promote recovery 
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Contents of recovery plans

• Site-specific management actions

• Objective, measurable criteria (will return to this later)
 

• Time and cost of recovery
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Age of plans

Figure and data from: Malcom & Li. Missing, delayed, and old: The status of ESA recovery plans  
Conservation Letters (2018)

Median age 20.5 years

10% of species <10 years 

10% of species >31.7 years
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Five-year reviews and 
Species Status Assessments
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Recovery Reports to Congress
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1,484 status reviews completed

• 94% – no status change

• 3% – reclassify from E to T  

• 3% – delist

• < 1% – reclassify from T to E



Delisting

Based on recovery criteria, but not binding

“Secretary reasonably interpreted 
the [Act] as not requiring that the 
criteria in a recovery plan be 
satisfied before a species may be 
delisted pursuant to the [five 
threat] factors in the Act itself.”  
Friends of Blackwater v. Salazar, 
691 F.3d 428 (D.C.Cir. 2012)
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Delisting

State management and post-delisting monitoring
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Delistings  

138 of 2500 species delisted (5%)
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22 
(16%)

84 
(61%)

32 
(23%)

New information
Extinction

Recovery



FWS Budget vs. Listings
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Resources

• Current species lists
https://ecos.fws.gov/ecp/species-reports

• FWS ESA document library
https://www.fws.gov/library/collections/endangered-species-act-regulations-policies-and-
guidance 

• NMFS ESA regulations and policies
https://www.fisheries.noaa.gov/topic/laws-policies#endangered-species-act

• GAO reports on FWS
https://www.gao.gov/agencies/united-states-fish-and-wildlife-service 

• Endangered Species Act: Law, Policy, and Perspectives (2021), Baur & Li
https://www.americanbar.org/products/inv/book/413429989/ 
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