National Environmental

Policy Act (NEPA):

Requires federal agencies to consider
the environmental impacts of their
major federal actions before making a
decision.’

BOEM will conduct NEPA review for
OCSLA lease sales and OCS project-
specific activities conducted under
OCS mineral leases. BOEM has
categorically excluded approvals of
offshore geological and geophysical
(G&G) mineral exploration activities
that do not include drilling of deep
stratigraphic test holes or use solid or
liquid explosives, subject to review of
extraordinary circumstances.?
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DOI's 2026 NEPA regulations streamlined requirements, shifted
procedural detail to a non-binding Handbook, retained emergency
provisions, and stated that almost all opportunities for public
involvement are discretionary.> Under new DOI policies, BOEM wiill
prepare a programmatic analysis for proposed OCSLA mineral
leases (for minerals other than oil, gas, and sulphur) and then
conduct tiered NEPA analyses for OCS project-specific activities.
For prospecting permits, BOEM “will apply existing streamlined
environmental reviews whenever appropriate.”* BOEM will
conduct NEPA review for G&G mineral exploration activities only
when the proposed activity includes the drilling of deep
stratigraphic test holes or uses solid or liquid explosives.> Permit
applicants for G&G exploration activities that do not qualify for
BOEM's categorical exclusion and OCS mineral lessees (i.e.,
“project sponsors”) may prepare draft EAs or EISs for BOEM's use,
but BOEM must independently evaluate and adopt any such
applicant-prepared NEPA document.® Recent 2025 NEPA
amendments allow the project sponsors to pay a fee for expedited
review, with BOEM generally required to complete review of an EA
within 180 days of fee payment and an EIS within one year of
BOEM's published Notice of Intent to prepare the EIS.’

Coastal Zone Management Act
(CZMA):

Establishes a framework for managing
coastal resources and requires certain
federal actions to be consistent with
the enforceable policies of states’ and
territories’ NOAA-approved coastal
management programs.®

The CZMA's federal consistency review
process provides states and territories
with NOAA-approved coastal
management programs: a formal role
in reviewing certain activities
authorized under OCSLA; and
influence over the impacts that those
qualifying activities might have in their
coastal zone.

Certain actions authorized under OCSLA trigger CZMA federal
consistency review at the lease sale stage, while prospecting and
scientific research permits only undergo review if they are
specifically listed in a state or territory’'s approved federal action
list or if the state or territorial coastal agency makes a timely
request to perform an unlisted activity review.’




Clean Water Act (CWA):
Establishes programs intended to
restore and maintain the chemical,
physical, and biological integrity of
U.S. waters.™

The CWA is a cross-cutting
environmental statute that applies to
different aspects of OCS mineral
operations through permitting,
certification, and vessel-discharge
provisions.

For OCS mineral extraction and production activities, any
discharge of a pollutant (e.g., sand, rock, or dredged soil) from a
non-vessel point source (e.g., a discharge pipe connected to the
vessel) into the navigable waters, waters of the contiguous zone,
or the ocean (at least up to 200nm of the U.S. exclusive
economic zone) would require a Section 402 NPDES permit."’
Activities that place dredged or fill material to alter the seabed
(e.g., to support equipment) within three miles from shore
require a Section 404 permit.'? Sewage and discharges incidental
to normal vessel operations are subject to standards and
prohibitions under Section 312." Section 401 certifications can
apply for OCS mineral operations outside of the three-mile state
zone."

Rivers and Harbors Act, Refuse Act
(Refuse Act):

A part of the Rivers and Harbors Act,
the Refuse Act bans the deposit of
refuse into navigable waters of the
U.S., unless otherwise permitted.'

The Refuse Act's general prohibition
on the despositing of refuse in
navigable waters extends into waters
on the OCS."

Persons involved in OCS mineral extraction and production
activities may not deposit refuse into the waters on the OCS
unless otherwise permitted by the U.S. Army Corps of Engineers.




Marine Protection, Research, and
Sanctuaries Act (MPRSA or Ocean
Dumping Act):

Regulates the dumping of all types of
material into the ocean; prohibits
dumping of material into the ocean
“which would adversely affect human
health, welfare, and amenities, or the
marine environment, ecological
systems, or economic potentialities.”"’

MPRSA applies to all ocean waters
“lying seaward of the baseline from
which the territorial sea is measured,
as provided for in the Convention on
the Territorial Sea and the Contiguous
Zone.""® MPRSA's ocean-dumping
controls function as one of the
“environmental safeguards” governing
the development of the OCS."

(See National Marine Sanctuaries Act).
Regulations for National Marine
Sanctuaries specify what activities are
allowed or prohibited within the
sanctuary. Regulations typically
prohibit exploring for, developing, or
producing minerals within Sanctuaries
and discharges of material into the
Sanctuaries (with some exceptions).”

For seabed mining activities authorized under OCSLA, MPRSA is
important if the activities involve ocean dumping or take place
near a National Marine Sanctuary because it will trigger ocean-
dumping permitting requirements and additional sanctuary-
based restrictions.

Act to Prevent Pollution from Ships
(APPS):

Implements the International
Convention for the Prevention of
Pollution from Ships and its 1978
Protocol (MARPOL 73/78); seeks to
eliminate the intentional pollution of
the marine environment by oil and
other harmful substances and
minimize accidental discharges of such
substances.”’

APPS applies to all U.S. flag ships
worldwide, regardless of location;
and foreign-flagged vessels within
U.S. navigable waters or in U.S. ports
and terminals under U.S.
jurisdiction.? MARPOL (implemented
in the U.S. through APPS) has six
annexes addressing: oil; noxious
liquid substances; harmful
substances in packaged form;
sewage; garbage; and air emissions.?
The U.S. is a party to all annexes
except the annex governing sewage.

Among other requirements, seagoing ships used for OCS
mineral mining activities must comply with oil and garbage
discharge and air-pollution requirements under APPS, maintain
required equipment and records, and are subject to
enforcement for violations of APPS.**




Clean Air Act (CAA):
Principal federal law for protecting and
improving the nation’s air quality.”

Air pollution control requirements
may apply to vessels that support
seabed mineral extraction that
constitute OCS sources.

Vessels used for mining on the OCS that are temporarily (or
permanently) attached to the seabed will likely need to obtain a
permit for any air emissions that exceed applicable CAA
thresholds.?

Sources within 25 nautical miles of a state must comply with
federal, state, and local air quality requirements for the
corresponding onshore area. Sources beyond 25 miles must
comply with the requirements of 40 C.F.R. pt. 55 (with some
exceptions).?’

Endangered Species Act of 1973
(ESA):

Governs the protection and
conservation of endangered species to
ensure that species do not go extinct
and are recovered to the point where
they no longer need protection.?®

BOEM has two key duties with regard
to activities it authorizes or approves
under OCSLA: (1) to ensure its actions
are not likely to jeopardize protected
species or adversely modify their
critical habitat; and (2) to consult with
Fish and Wildlife Service (FWS) and/or
National Marine Fisheries Service
(NMFS) before taking any action that
may affect a protected species.

The ESA protects both: 1) domestic and foreign listed species;
and 2) critical habitat that occurs within U.S. jurisdiction.?

ESA Section 7 consultation applies to all discretionary federal
actions, including OCSLA leases and permits, that may affect
listed species or critical habitat.*

If formal consultation is triggered, NMFS will prepare a
Biological Opinion (BiOP): a formal document stating whether
BOEM has ensured its action is not likely to jeopardize a listed
species or critical habitat.?’ The BiOP may include an “Incidental
Take Statement,” which would authorize a specified amount or
extent of otherwise prohibited “takes"” of listed species and
require measures to minimize the take’s impact.*

Amendments to the ESA created the endangered Species
Committee (aka “God Squad”), which can authorize federal
projects to proceed even if the relevant project will likely
jeopardize a listed species or adversely modify critical habitat.
The God Squad granted its first exemption in the oil and gas
context in 2026, but it is under active litigation as of this
writing.>*




Marine Mammal Protection Act of
1972 (MMPA):

Seeks to protect marine animals
andtheir habitats through the
prohibition of “taking” (the act of
hunting, killing, capturing, and/or
harassing).®

BOEM must ensure that any activity it
authorizes under OCSLA does not
cause an unauthorized take of marine
mammals.

If actions triggered by an OCSLA permit or lease may result
inthe taking of a marine mammal, thenthe permit applicant or
lessee must submit a written request to the NMFS Assistant
Administrator.®®

The NMFS Assistant Administrator can find that: 1) the taking
will have a negligible impact; 2) mitigating measures

would renderthe impact negligible; or 3) it would have more
than a negligible impact and publish a negative findingalong
with the basis for denying the request. If there is a preliminary
finding of 1) or 2), then there is opportunity for public
comment.*’

National Historic Preservation Act
of 1966 (NHPA):

Among other provisions, establishes a
process for federal agencies to adhere
to when a project may affect a historic
property.®®

BOEM's decisions on OCS mineral
leases and prospecting/scientific
research permits are likely
“undertakings” under the NHPA.

Under the NHPA, BOEM must consider the effects of its
undertakings on historic properties (e.g., shipwrecks and Native
American remains).** OCS leases and permits likely constitute
“undertakings” that trigger the need for BOEM to consider
effects on historic properties.** BOEM must also explore steps
to avoid, minimize, or mitigate adverse effects on historic
properties.*’




National Marine Sanctuaries Act
(NMSA):

Allows marine areas to be designated
as national marine sanctuaries due to
their conservation, ecological, cultural,
scientific, or other significant values.*?

Mining activities (e.g., disturbing,
constructing on, or altering the
seabed; exploring for, developing or
producing minerals) are generally
prohibited in National Marine
Sanctuaries.*

The regulations generally prohibiting the alteration of the
seabed and mineral exploration and development in National
Marine Sanctuaries most likely capture most forms of seabed
mining.** Unless otherwise permitted, most seabed mining
activities would not comply with the general prohibitions
established under the NMSA regulations.

Antiquities Act 1906:

Authorizes the President to establish
national monuments on federal lands
and waters for natural, cultural, or
scientific purposes.*

National Monuments can be
designated in federal marine areas
that include part of the OCS (Marine
National Monuments).%

If a Marine National Monument is created over part of the OCS,
leases for OCS minerals cannot proceed if the monument's
proclamation, management plan, or regulations prohibits or
limits OCS mineral extraction.




National Wildlife Refuge System
Administration Act, as amended:
Governs the management and
administration of the National
Wildlife Refuge System: a network of
lands and waters for the conservation
of fish, wildlife, and plant resources
and habitat; administered by U.S. Fish
& Wildlife Service.*

Use of refuge lands may generally
occur only if FWS determines the use
is “compatible” with the National
Wildlife Refuge System’s mission and
specific refuge’s purpose.*®

Mineral mining may be prohibited in wildlife refuges, depending
on regulations.

Magnuson-Stevens Fishery
Conservation and Management Act
(MSA):

Governs the management of marine
fisheries in U.S. waters and
establisheseight U.S. regional fishery
management councils.*?

BOEM must consult with NOAA
Fisheries on any of its actions that
may adversely affect essential fish
habitats.

Ifactions triggered by an OCSLA permit or lease sale may affect
essential fish habitats (EFH), then the Secretary of Commerce
must consult on theissue, andthe relevant Regional Fishery
Management Councils can provide comments and
recommendations.>® BOEM must respond inwriting tothose
comments.




Fish and Wildlife Coordination Act
(FWCA):

Allows the U.S. Fish and Wildlife
Service (FWS) to evaluate the impact
of proposed water resource
development projects on fish and
wildlife.”!

BOEM must consult with FWS/NOAA if
any federally authorized OCS activity
will “impound, divert, deepen, or
otherwise control or modify” a stream
or other body of water.*?

There is an outstanding question about the definition of “body of
water;” the phrase is not defined in the statute; its definition has
likely not been directly litigated.

Any seabed mining activities that require, for example, channel
deepening for vessels transporting critical minerals to and from a
port may trigger consultation requirements under the FWCA.

Foreign Dredge Act of 1906:
Regulates vessels engaged in U.S.
maritime activity and limits dredging
operations only to U.S. vessels.>®

OCSLA treats mineral exploration and
production on the OCS as subject to
U.S. law.>* If a seabed mining vessel
engages in “dredging” (as determined
by U.S. Customs and Border
Protection), the Dredge Act's
requirements could apply to that
activity.>

If dredging is needed for any activities carried out by lessees to
conduct seabed mining operations in areas leased under OCSLA,
or permittees to prospect or conduct scientific research in OCSLA
areas, the vessel used for dredging must be wholly owned by a
U.S. citizen(s), (if chartered) chartered by a U.S. citizen, and
certified to be endorsed under the Foreign Dredge Act, unless
otherwise waived.*®




Merchant Marine Act of 1920 (Jones
Act):

The Jones Act governs the
transportation of “merchandise”
between two U.S. points, requiring
that vessels transporting
merchandise be U.S.-built, owned,
and crewed by U.S. citizens (i.e., a
coastwide-qualified vessel).>’

OCSLA states that the Constitution
and laws of the U.S. extend to, among
other things, the “subsoil and seabed
of the [OCS]” and “installations and
other devices permanently or
temporarily attached to the seabed,
which may be erected thereon for the
purpose of exploring for, developing,
or producing resources, including
non-mineral energy resources.”®

An offshore unit on the OCS becomes a “U.S. point” under the
Jones Act when it is attached to the seabed for resource-related
purposes.® The process of moving OCS minerals or dredged
material (“merchandise”) from a U.S. point to a U.S. point (e.g.,
from an offshore unit that is attached to the seabed for
resource-related purposes to a U.S. port) likely constitutes
coastwide movement and, absent a waiver, must be done by a
coastwide-qualified vessel as required by the Jones Act.®® The
Jones Act does not apply to U.S. territories and uninhabited
islands and atolls in the Pacific Ocean.®’

Administrative Procedure Act
(APA):

Establishes the procedural framework
for federal agencies in making rules
and taking adjudicatory actions;
establishes procedures for judicial
review of federal agency actions.®

The APA provides default procedures
for BOEM to follow (unless OCSLA
provides otherwise) and allows for
judicial review of final BOEM actions
not covered under OCSLA's judicial
review provisions.®®

BOEM's decisions on OCS mineral leases and prospecting and
scientific research permits that constitute “final agency action”
are reviewable in federal court under the APA to determine
whether BOEM reasonably explained its decision and complied
with OCSLA and other applicable law.*




Bureau of Ocean
Energy Management

Environmental
Assessment

Environmental
Impact Statement

National Oceanic
and Atmospheric
Administration

National Pollutant
Discharge
Elimination System

U.S. Outer
Continental Shelf

Outer Continental
Shelf Lands Act

Situated within DOI; Administers offshore energy and mineral leasing on the OCS, pursuant to OCSLA.

A shorter National Environmental Policy Act (NEPA) review used to determine whether a proposed federal action may have significant
environmental impacts or if a full EIS is needed.

A detailed analysis required under NEPA for major federal actions significantly affecting the environment; evaluating impacts and alternatives.

U.S. agency situated within the Department of Commerce that studies and manages the oceans and atmosphere. It also administers the Coastal
Zone Management Act (CZMA), overseeing state coastal programs and federal consistency.

Permitting program under Section 402 of the Clean Water Act that regulates discharges of pollutants from point sources into U.S. waters, including
offshore waters.

All submerged lands beyond submerged state and territorial lands that are within the U.S. jurisdiction, including lands within the U.S. exclusive
economic zone adjacent to territories; “a vital national resource reserve held by the Federal Government for the public.”

Enacted by Congress in 1953, the Act governs the leasing and development of the U.S. offshore mineral and energy resources.
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“ Seee.g.,15 C.F.R. § 922, Subpart P (regulations governing the Florida Keys National Marine Sanctuary, prohibiting on a sanctuary-wide basis: 1)
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#16 U.S.C. §§ 668dd-66¢ee.

*850 C.F.R.§26.41.

%916 U.S.C. §§ 1801-1891d.
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of 46 U.S.C. § 55109 is ‘the use of a vessel equipped with excavating machinery in digging up or otherwise removing submarine material.””).
%046 U.S.C. § 55109; 46 U.S.C. § 501 (governing waivers of navigation laws).



46 U.S.C. § 55102.

843 U.S.C. § 1333(a)(1).
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63 See 43 U.S.C. § 1349(c) (does not cover judicial review of BOEM regulations).
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