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NOx Control at Power Plants



Clean Air Act, 42 U.S.C. § 7411(a)(4)

“The term ‘modification’ means any physical 
change in, or change in the method of operation 
of, a stationary source which increases the amount 
of any air pollutant emitted by such source or 
which results in the emission of any air pollutant 
not previously emitted”

40 C.F.R. § 50.165

NNSR triggered for modifications when there is 
a “significant” emission increase, which is 
defined with reference to emission rates in 
cumulative tons per year.

What does it mean for emissions to increase?



April 2007

• Between 1988 and 2000 Duke Energy upgrades 
or replaces 28 boilers first installed between 
1940 and 1975

• Avoids NSR pre-construction permitting by 
arguing no hourly emission increase (even if 
upgraded plants were running significantly 
more, thereby increasing annual emissions)

• Clinton EPA files enforcement action that 
eventually goes all the way to Supreme Court, 
which finds EPA’s use of cumulative, annual 
emissions instead of hourly is reasonable –EDF 
v. Duke Energy, 549 U.S. 561, 570 (April 7, 
2007)

May 2007

• Bush EPA proposes to use hourly trigger 
instead of annual, 72 Fed. Reg. 26202 (May 8, 
2007) – never finalized

August 2018

• Trump EPA slips in change to hourly trigger 
in its Affordable Clean Energy proposed rule 
for greenhouse gas emissions from power 
plants – this part of the proposal was dropped 
from the final rule.

Hourly vs. Annual Emission Increases



What to Watch For



What to Watch For, cont.



Google these loopholes later!

• Demand Growth Exclusion

• Project Emissions Accounting

• Title V “applicable requirements” rule

• Significant Impact Level guidance



Questions?
mhankins@nrdc.org
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