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Purposes of the ESA

16 U.S.C. § 1531(b)
“[T]o provide a means whereby the ecosystems 

upon which endangered species and 
threatened species depend may be conserved, 
to provide a program for the conservation of 
such endangered species and threatened 
species . . . .”



Section 4 – Listing
16 U.S.C. § 1533
ESA’s protections flow from “listing.”
• Endangered — “in danger of extinction 

throughout all or a signification portion of its 
range.” 16 U.S.C. § 1532(6).

• Threatened—“likely to become an 
endangered species within the foreseeable 
future throughout all or a significant portion 
of its range.” 16 U.S.C. § 1532(20).



Critical habitat—“specific areas within the 
geographical area occupied by the species . . . 
[which are] essential to the conservation of 
the species and . . . which may require special 
management considerations or protection.”
16 U.S.C. § 1532(5).

Section 4 – Listing
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Mexican Spotted Owl (Strix occidentalis lucida)
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• 1989—CBD submits petition to list Mexican 
spotted owl as endangered

• March 16, 1993—FWS lists the owl as 
threatened

• June 25, 1993—De-listing petition from 
Apache County, AZ

• Aug. 16, 1993—De-listing petition from 
Coalition of Arizona/New Mexico Counties 
for Stable Economic Growth

Mexican Spotted Owl – Listing History



• Sept. 23, 1993—FWS rejects Apache County 
de-listing petition

• 1994—FWS rejects Coalition de-listing 
petition

• 1994—CBD sues for critical habitat 
designation

• 1995—FWS designates 4.6 million acres of 
national forest as critical habitat

• 1996—Timber industry brings NEPA 
challenge to critical habitat designation



• 1997—FWS withdraws critical habitat 
designation

• 1999—CBD sues to have critical habitat re-
designated

• 2000—Judge orders re-designation of critical 
habitat

• Feb. 2001—FWS designates critical habitat 
but excludes all national forest lands

• Aug. 2001—CBD filed suit challenging 
FWS’s omission of the “best habitat” for the 
owl





• 2003—Judge orders FWS to redesignate
critical habitat

• Aug. 2004—FWS expands critical habitat to 
8.6 million acres of federal lands in AZ, NM, 
CO, and UT

• Arizona Cattle Growers Association 
challenges 2004 designation

• 2008—District judge upholds 2004 
designation

• 2010—9th Circuit upholds 2004 designation





Section 4 – Recovery Plans

16 U.S.C. § 1533(f)
• Non-enforceable guidelines for recovery
• Must include “to the maximum extent 

practicable”:
(i) Site-specific actions
(ii)  Objective, measurable criteria for 
delisting
(iii) Time and cost estimates





Section 9 – The “Take” Prohibition

16 U.S.C. § 1538(a)(1)(B), (C)
• Prohibits the “take” of any endangered 

species by “any person”
• Extended by regulation to most threatened 

species
• “Any person” includes private parties and 

government agencies
• Does not apply to listed plants, except on 

Federal lands



16 U.S.C. § 1632(19)

“The term “take” means to harass, harm, 
pursue, hunt, shoot, wound, kill, trap, 
capture, or collect, or attempt to engage in 
any such conduct.”



50 C.F.R. § 17.3
“Harm in the definition of "take" in the Act 

means an act which actually kills or injures 
wildlife. Such act may include significant 
habitat modification or degradation where it 
actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, 
including breeding, feeding or sheltering.”



Section 7(a)(1) – Duty to Conserve

16 U.S.C. § 1536(a)(1)
• Imposes an affirmative duty to conserve 

endangered and threatened species on all 
Federal agencies

• Agencies have discretion as to how to fulfill 
section 7(a)(1) obligations.

• Enforcement limited to cases of “total 
inaction.”



Section 7(a)(2) – Consultation

16 U.S.C. § 1536(a)(2)
Agencies must consult with FWS or NMFS to
“insure that any action authorized, funded, or 

carried out by such agency is not likely to 
jeopardize the continued existence of any 
endangered or threatened species or result in 
the destruction or adverse modification of 
[critical] habitat of such species.”



If the project “may affect” listed species or 
critical habitat, consult. 50 C.F.R. § 402.14.

“Any possible effect, whether beneficial, 
benign, adverse, or of an undetermined 
character, triggers the formal consultation 
requirement.” 51 Fed. Reg. 19,926, 19,949 
(June 3, 1986).

Colorado Envtl. Coal. (D. Colo. Oct. 18, 2011) 
“Highly unlikely" effects trigger consultation 



“In fulfilling the requirements of this paragraph 
each agency shall use the best scientific and 
commercial data available.”

16 U.S.C. § 1536(a)(2)
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50 C.F.R. § 402.13 – Informal consultation
• All discussions, correspondence, etc., 

between agencies
• Formal consultation is not required if

(1) Not likely to adversely affect listed species
(2) Written concurrence from FWS or NMFS
• Formal consultation is required if agency 

determines the action is likely to adversely 
effect listed species



50 C.F.R. § 402.14 – Formal consultation
• Initiated by the Federal agency
• FWS/NMFS provides a “biological opinion”
• Reasonable and prudent alternatives to 

prevent jeopardy/adverse modification
• Direct, indirect, and cumulative effects
• 7(a)(1) conservation recommendations
• Incidental take statement with reasonable and 

prudent measures to mitigate adverse effects



50 C.F.R. § 402.12 – Biological Assessment

FS concludes “no 
effect” for Mexican 
spotted owls
• 2 miles from PAC
• Constituent elements 
of critical habitat not 
present



FS’s “No Effect” Determination

“No effect” determination was erroneous 
because

(a)PAC was within noise radius of the drilling
(b)Constituent elements of critical habitat 

present
(c)FS did not consider effects of night-time 

lighting



The Section 7 Claims
• By relying on its erroneous “no effect”

determination:
1. FS failed to consult with the FWS in 

violation of section 7(a)(2).
2. FS failed to insure against jeopardy and 

adverse modification in violation of 
section 7(a)(2).

• FS failed to rely on the best scientific and 
commercial data available in violation of 
section 7(a)(2).



Section 11 – Initiating a Citizen Suit

• 16 U.S.C. § 1540(g)—authorizes citizen suits 
to enjoin violations

• Notice—60 days notice to the FS is required
• Authorizes an award of attorneys’ fees and 

costs
• Standing
• Remedies



Preliminary Injunctions

The common law test:
1. Likely to succeed on the merits
2. Likely to suffer irreparable harm
3. Balance of equities tips in favor of an 

injunction
4. Injunction is in the public interest
Winter v. NRDC, 555 U.S. 7 (2008)



Section 10 – Non-Federal Action 

16 U.S.C. § 1539
• Incidental take permit for private parties
• Requires a habitat conservation plan
• Generally much more time intensive than 

Section 7
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