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THE ENVIRONMENTAL LAW AND POLICY
ANNUAL REVIEW

The Environmental Law and Policy Annual Review (ELPAR) is published by the Environmental Law Institute’s (ELI’s)
Environmental Law Reporter (ELR) in partnership with Vanderbilt University Law School. ELPAR provides a forum for the
presentation and discussion of the best law and policy-relevant ideas on the environment from the legal academic literature
each year. The publication is designed to fill the same important niche as ELR by helping to bridge the gap between academic
scholarship and environmental policymaking,.

ELI and Vanderbilt formed ELPAR to accomplish three principal goals. The first is to provide a vehicle for the movement
of ideas from the academy to the policymaking realm. Academicians in the environmental law and policy arena generate
hundreds of articles each year, many of which are written in a dense, footnote-heavy style that is inaccessible to policymakers
with strong time constraints. ELPAR selects the leading ideas from this large pool of articles and makes them digestible by
reprinting them in a short, readable fashion accompanied by expert, balanced commentary. The second goal is to improve the
quality of legal scholarship. Academicians have strong incentives to write theoretical work that ignores policy implications.
ELPAR seeks to shift these incentives by recognizing scholars who write articles that not only advance legal theory but also
reach policy-relevant conclusions. By doing so, ELPAR seeks to induce academicians to generate new policy-relevant ideas and
to improve theoretical scholarship by inducing them to account for the hard choices and constraints faced by policymakers.
To draw on an old joke in the academy, policymakers cannot simply assume a trap door when they need one, and theoretical
scholarship will be far better if scholars cannot either. The third and most important goal is to provide a first-rate educational
experience to law students interested in environmental law and policy.

To nominate articles to be included in ELPAR, the ELPAR Editorial Board and Staff conducted a key word search for
“environment!” in an electronic database. The search was limited to articles published from August 1, 2007, until July 31,
2008, in the law reviews from the top 100 U.S. News and World Report-ranked law schools and the top 50 Washington and
Lee-ranked environmental law journals. Student comments were excluded. The students then screened articles for consistency
with the five ELPAR selection criteria, with the first two criteria receiving greatest weight: issue of environmental quality
importance; policy-relevant solution; creative/novel approach; feasible/implementable; and readability/persuasiveness.

Through discussion and consultation, the students ultimately chose 20 articles for review by the ELPAR Advisory Board.
The Advisory Board provided invaluable insights to the students on article selection. Vanderbilt University Law School Profes-
sor Michael Vandenbergh, ELI Senior Attorney Linda Breggin, and ELR Editor-in-Chief Scott Schang also assisted the stu-
dents in the final selection process. Responses or comments on the selected papers then were solicited from practicing experts
in both the private and public sectors.

On April 10, 2009, ELI and Vanderbilt cosponsored a conference on Capitol Hill at which the authors of the articles and
responses presented their ideas to an audience of business, government (federal, state, and local), think tank, media, and non-
profit representatives. The conference was structured in a manner that encouraged dialogue among presenters and attendees.

The students worked with the authors to shorten the original articles and to highlight the policy issues presented, as well as
to edit the responses. Those articles and responses are presented as ELPAR, which is also the August issue of ELR.
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ARTICLE

Developing a Comprehensive
Approach to Climate Change
Mitigation Policy in the United
States: Integrating Levels of
Government and Economic Sectors

by Thomas D. Peterson, Robert B. McKinstry Jr., and John C. Dernbach

Thomas D. Peterson is a Senior Research Associate at the Penn State Department of Geography and Adjunct
Professor at the Dickinson-Penn State Law School. He also serves as Executive Director of the Center for
Climate Strategies. Robert B. McKinstry Jr. is the Maurice K. Goddard Professor of Forestry and Environmental
Resources Conservation at The Pennsylvania State University. He is also Of Counsel to the law firm, Ballard Spahr
Andrews & Ingersoll, LLP. John C. Dernbach is Distinguished Professor of Law at Widener University.

ver the past several years the issue of global warm-

ing has become a national political priority and

will likely remain one of the United States’ and
the world’s most pressing and unresolved policy issues for
many years. The U.S. Supreme Courts decision in Massa-
chusetts v. EPA" makes possible a national program to address
climate change under the Clean Air Act (CAA).> Even before
Massachusetts v. EPA, the congressional shift in power had
produced a flurry of bills coalescing around the need for
strong national goals and mandatory GHG emissions reduc-
tions. While many of the bills before Congress in past sessions
moved toward stronger emissions reduction goals® and poten-

This Article is excerpted from the Virginia Environmental Law Journal,
26 VA. ENvTL. L.]. 227 (2008), and is reprinted with permission.

1. 549 US. 497, 497, 37 ELR 20075 (2007).

42 U.S.C. §§7401-7671q, ELR Star. CAA §§101-618. Reversing the Ad-
ministration’s denial of a petition to regulate mobile source emissions under
section 202 of the CAA, the Court held that (1) the Act provides the U.S. En-
vironmental Protection Agency (EPA) with authority to regulate emissions of
carbon dioxide and other GHGs as “pollutants”, and (2) the EPA improperly
failed to articulate reasons for its refusal to regulate GHG emissions pursuant
to the statutory requirement that the EPA Administrator regulate emissions
that “in his judgment. cause, or contribute to, air pollution which may reason-
ably be anticipated to endanger public health or welfare.” /4. § 7521(a)(1).
The Court remanded the matter to EPA to make a finding consistent with the
statutory standard.

3. Not all of the bills include meaningful goals. For example, a bill introduced
by Senator Bingaman utilizes the concept of carbon intensity, which seeks to
reduce the emissions per unit of gross domestic product. S. 1115, 110th Cong.
§ 402(a)(1) (2007). This concept bears no relationship to the emissions reduc-
tions necessary to stabilize atmospheric carbon levels. Equally importantly, it
gives no reliable guidelines to industry or other planners of a guideline for

8-2009
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tially broader and more inclusive policy approaches, they were
relatively silent or short on details for the specific pathways
necessary to achieve climate stabilization goals. For example,

past bills did not fully describe how to:

1. Vertically integrate rapidly expanding state and local
climate change programs, as well as international
programs, into a comprehensive national program
that addresses unique differences between states and
regions as well as unique jurisdictional issues for each
level of government;

2. Horizontally integrate a full range of effective sec-
tor based policies and measures (including non price
instruments) with a cap and trade program (principally
using a price instrument) across all economic sectors in
order to achieve the lowest cost and highest co-benefit
policy outcomes;

3. Implement a full range of near term actions, without
undue delay, that capture immediate economic recov-
ery and expansion opportunities.

Consequently, federal legislation and rulemaking has
needed to significantly clarify and expand the approach to
policy integration and governance issues for the United
States to make an effective commitment to climate stabili-

planning targets and, although intended to mitigate impacts on economic
growth, is likely to be a two edged sword that may impede efforts to stimu-
late growth during times of recession or stagnation. Most growth has resulted
in reduced carbon intensity and it is much easier to incorporate measures to

39 ELR 1071'|
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zation. Legislation introduced in the
new (111th) session of congress appears
to be moving in these directions. On
March 31, 2009, House Energy and

Commerce Committee Chair Henry 10000
Waxman, and Energy and Environ-

ment Subcommittee Chair James s000
Markey, released a draft of the much Bo00

anticipated “American Clean Energy
and Security Act of 2009™ with four 7000
separate titles that provide a more inte-

grated approach to climate policy than o

past bills. These include: 1) clean and 3" so00

renewable energy supply policies and €

measures; 2) energy efficiency poli- = **°

cies and measures; 3) a federal cap and A

trade program and standards for direct

control of greenhouse gases; and 4) 2000

economic transition programs. The 1000

general architecture of the bill is much

more aligned with comprehensive pol- 0

icy approaches (including those devel- 1990 1995

oped by the states and localities) than
any legislation that precedes it.

Recent state and existing federal laws provide useful fed-
eral guidance by providing a workable template for engineer-
ing full integration of governmental and economic needs
with respect to climate change. In fact, most state plans were
developed in anticipation of federal policy and the need for
fully designed and integrated federal programs. By adapting
and enhancing the existing framework of national standards,
state programs and market-based systems found to a large
extent in the CAA (and with adjustment), the United States
could create a highly tested and widely approved approach
to address climate change. At the same time, the United
States could begin taking action quickly on critical near term
policy opportunities while also building toward longer term
policy strategies needed to support major shifts in emissions.
The near term opportunities for use of the existing CAA,
however, may not fully address greenhouse gas management
needs and the need for targeted legislative enhancements,
particularly in the long term.

achieve both relative (intensity) and absolute carbon dioxide emissions reduc-
tions in a growing economy where capital goods are turning over. The carbon
intensity measure would require greater absolute emissions reductions when
the economy is stagnant or shrinking than when it is growing—precisely at the
time these reductions will be most difficult to achieve.

4. American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong. §1
(2009).

5. Unless otherwise noted, the original data for all graphs and charts in this Ar-
ticle were obtained from the Center for Climate Strategies, a non-partisan, inde-
pendent nonprofit service organization that works directly with public officials
and stakeholders to identify, design, and implement policies to address climate
mitigation. The calculations provided the data and information embodied in
the graphs were provided by employees and consultants for the Center and were
cumulated for a meeting of state environmental leaders in 2007. Center for Cli-
mate Strategies, htep://www.climatestrategies.us (last visited Feb. 15, 2009).
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Growth and Stabilization of United States GHG Emissions®

Economy-wide Greenhouse Gas Reduction Potential of United States

(Includes Recent and Planned Actions)
Center for Climate Strategies, 2008
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.  Accumulating Scientific Evidence
Underscores the Urgent Need for
an Integrated and Comprehensive
National Approach to Reach Climate
Stabilization Goals

Perhaps the greatest single factor driving changes in the call
for action has been the continued ascension of scientific
evidence through the Intergovernmental Panel on Climate
Change (IPCC), and national science bodies such as the
Academies of Science and American Meteorological Society.
The most recent Fourth Assessment concludes that the causes
of climate change in the last century are 90% certain to be
human induced. In addition, warming is well underway,
with about 1.5 degrees Fahrenheit increase in global average
temperatures in the last four decades alone, and projected
increases of 3.5 to 8 degrees Fahrenheit as early as 2050
without mitigation. This rate and magnitude of temperature
change is unprecedented in human history. These changes
will be mirrored by equally unprecedented adverse effects.

This was succinctly summarized by a group of the world’s
climate change scientists in an amicus brief submitted to pro-
vide the Supreme Court with information on the state of cli-
mate science in Massachusetts v. EPA, as follows:

As practicing scientists who study the earth’s climate system,
we and many in our profession have long understood that
continued human-caused emission of greenhouse gases—
primarily carbon dioxide (CO,), but also methane (CH,),
nitrous oxide (N,0O), and fluorocarbons—would eventually
warm the earth’s surface. Most were skeptical that we would
see strong signs of human-induced climate change in our
lifetimes. But by the beginning of this decade, we observed
that global temperatures are rising, plant and animal ranges
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are shifting, glaciers are in retreat globally, and arctic sea ice
is retreating. Sea levels are rising and the oceans are becom-
ing more acidic. To the extent that these changes result from
human alteration of the atmosphere, we know that they are
just the first small increment of climate change yet to come if
human societies do not curb emissions of greenhouse gases.®

Because greenhouse gases are persistent and cumulative
once emitted, effects will last over a century and continue
unabated without any natural upward limitation on warm-
ing. The scientists noted above informed the Court that:

[Dlelaying action to reduce greenhouse gas emissions will
certainly result in greater buildup of greenhouse gases in the
atmosphere, and thus we commit the earth to long-lasting
climate change and associated damages decades before these
damages can be measured. Reversing the impacts of climate
change becomes vastly harder, or impossible, and more
expensive as we allow greenhouse gas pollutants to accumu-
late in the atmosphere.”

In order to prevent some of the more dangerous impacts
from climate change, scientists predict that we will likely
need to reduce worldwide emissions by 75% to 85% by the
year 2100, including reductions required for the United
States, which currently emits 22% of the world’s GHGs with
5% of the population.®

II. The U.S. Failure to Seriously Address
Climate Change at the National
Level Has Adverse International
Consequences

The response to this growing challenge has not been sym-
metrical. Worldwide, virtually all industrialized nations
have agreed to adopt mandated targets and timetables for
emissions reductions under a protocol (the Kyoto Protocol’)
to the United Nations Framework Convention on Climate
Change (UNFCCC)," with the exception of the United
States. Developing nations have set out these early commit-
ments under a previous accord (the “Berlin Mandate”)" that

6. Brief for David Battisti et al. as Amici Curiae Supporting Petitioners at
2-3, Massachusetts v. EPA, 549 U.S. 497 (2007) (No. 05-1120), 2006 WL
1491307. This group included two Nobel prizewinners and the majority of the
NAS/NRC panel that advised President Bush on the state of climate science.

7. Id.ac29-30.

8.  Terry Barker et. al., Technical Summary, in CLimaTE CHANGE 2007: MITIGA-
TION OF CLIMATE CHANGE, CONTRIBUTION OF WORKING Group III TO THE
FOURTH ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL oN CLI-
MATE CHANGE 25, 30 (Bert Metz et al. eds., Intergovernmental Panel on Cli-
mate Change 2007), available ar http://www.mnp.nl/ipcc/pages_media/FAR-
4docs/final_pdfs_ar4/TS.pdf [hereinafter Fourt IPCC Report, WGIII].

9. United Nations Framework Convention on Climate Change, Kyoto, Japan,
Dec. 1-10, 1997, Kyoto Protocol to the United Nations Framework Convention
on Climate Change, U.N. Doc. FCCC/CP/1997/L.7/Add. 1 (Dec. 10, 1997),
available at http://unfecc.int/resource/docs/convkp/kpeng.pdf  [hereinafter
Kyoto Protocol].

10. United Nations Framework Convention on Climate Change, May 29, 1992,
U.N. Doc. A/AC.237/18 (1992), reprinted in 31 1.L.M. 849 (1992), avail-
able at http://unfecc.int/resource/docs/convkp/conveng.pdf  [hereinafter
UNFCC].

11. The Berlin Mandate was a decision reached by the Third Conference of Parties
of the UNFCCC to require actions by developed nations to precede those by
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was incorporated into the express terms of the UNFCCC
and requires developed nations to move first.”” The differ-
ential has confounded multinational companies with opera-
tions in both covered and uncovered nations, including
many in the United States, and has lead to a global patch-
work of compliance.

Ill. State Responses to Climate Change
Show How to Attain Climate
Stabilization Goals at a National Level,
and Are an Essential Source of Learning
on How to Address This Issue

Since 2000, 31 states have developed and implemented a
variety of comprehensive climate action plans.”® These states,
with dramatically different emissions growth rates, have
established, or will establish, statewide emissions reduction
targets. Numerical goals and targets for emissions reductions
are typically developed through consensus-based planning
processes and in depth economic feasibility analyses. The
goals and targets vary, but all are moving toward climate sta-
bilization levels using a range of tools.

State planning targets are consistent with long-term cli-
mate stabilization pathways recommended by the scientific
community for the short term (through 2020). The targets
provide a platform for the steeper reductions by 2050 to
achieve stabilization of atmospheric levels of GHGs." State
plans have been remarkably consistent in the level of achiev-
able emissions reductions, at about 50% below projected
emissions levels by 2020.”

State experience identifies the following six key action
areas that are critical to achieving national GHG emissions
reductions targets:

developing nations. This support of this decision by the United States State
Department did not involve consultation with the United States Senate, and
was cited by Senate members as a key barrier to approval of United States
participation in the Kyoto Protocol.

12. UNFCCC, supra note 10, art. 4, para. 2 (“(a) Each of these Parties shall
adopt national policies and take corresponding measures on the mitigation
of climate change, by limiting its anthropogenic emissions of greenhouse
gases and protecting and enhancing its greenhouse gas sinks and reservoirs.
These policies and measures will demonstrate that developed countries are
taking the lead in modifying longer-term trends in anthropogenic emissions
consistent with the objective of the Convention . . . ; (b) In order to pro-
mote progress to this end, each of these Parties shall communicate, within
six months of the entry into force of the Convention for it and periodically
thereafter, and in accordance with Article 12, detailed information on its
policies and measures referred to in subparagraph (a) above, as well as on
its resulting projected anthropogenic emissions by sources and removals by
sinks of greenhouse gases not controlled by the Montreal Protocol for the
period referred to in subparagraph (a), with the aim of returning individually
or jointly ro their 1990 levels these anthropogenic missions of carbon dioxide and
other greenhouse gases . . . ") (emphasis added).

13. A number of plans were developed before that date. However, these plans were
far from comprehensive, did not involve stakeholder input, and were largely
formulaic with no significant implementation.

14. Most of the long-term goals have been based upon the reductions ultimately
needed to stabilize atmospheric levels.

15. This translates into reductions ranging from 10% below 1990 levels to a return
t0 2000 levels. The differences are due to the fact that growth rates from state
to state vary.
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Data Source: CAIT 4.0, WRI, all gases/sources, year 2000, excl land use change

500

Italy
Mexico

Korea (South)
Iran

California

India
South Africa

China
Russia

Japan
Germany
Brazil

Texas
Canada
United Kingdom
France
Indonesia
Australia
Ukraine
Spain

Poland
Turkey
Saudi Arabia
Pennsylvania
Ohio
Argentina
Pakistan
lllinois
Thailand
Florida
Indiana
New York
Venezuela

Energy efficiency and conservation
Clean and renewable energy
Transportation and land use efficiency
Agriculture and forestry conservation
Waste management and recycling

Industrial process improvements."”

States consistently find that meaningful progress in
these critical action areas requires a combination of imple-
mentation mechanisms, particularly if high levels of pub-

lic
The
app

consensus and economic performance are desired.
se mechanisms typically include a range of traditional
roaches, as well as innovative means by which market

forces can be mobilized, including:

Codes and standards

Voluntary and negotiated agreements
Targeted spending

Financial incentives

Market based systems

Technical assistance

Pilots and demonstration projects

Education and awareness

16.

17.
18.

Year 2000 data from WRI CAIT with analysis performed by the Center for
Climate Strategies. Center for Climate Strategies, supra note 5.

Center for Climate Strategies, supra note 5.
Id.
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Iraq
Arizona

Kansas
South Carolina

Korea (North)
Colorado
‘Washington
Massachusetts
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State GHG Forecasts, Reduction Goals, Plan Results'®

GHG
Forecast

State State Goals

Climate Plan
Coverage

AZ 149% 2000 levels by 2020; 50%

below by 2040

106%

CA 41% E.O.: 2000 level by 2010;
10% below by 2020; 80%
by 2050

AB-32: 1990 levels by 2020

100%

CT 32% 1990 level by 2010; 10%
below by 2020; 75% below

1990 levels by 2050

100%

ME 34% 1990 level by 2010; 10%
below by 2020; 75% below

1990 levels by 2050

100%

N]J TBD 1990 levels by 2020; 80%

below 2006 levels by 2050

100%

NM  |64% 2000 level by 2012; 10%
below by 2020; 75% by

2050

137%

OR 38% 1990 level by 2010; 10%
below by 2020; 75%

“ultimately”

85%

WA 37% 1990 level by 2010; 25%
below by 2035; 50% below

1990 levels by 2100

TBD

RI 35% 1990 level by 2010; 10%
below by 2020; 75% below

1990 levels by 2050

100%

VT TBD 25% below 1990 levels by
2012; 50% below 1990 by
2028; 75% below 1990

levels by 2050

TBD
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Comprehensive State Climate Mitigation Action Plans Since 2000'’

# - Flans Completed

@ - Flans In Progress

* Reporting and disclosure
* Public recognition and reward*

The combination of different actions and mechanisms
across all relevant sectors is critical to meeting strong new
targets. It also provides overall low costs of implementation
by allowing the government to balance the costs and sav-
ings of individual actions to achieve an overall negative cost
for achieving GHG emissions reduction. This comprehen-
sive “portfolio” approach—characterized by 10 to 20 policy
choices from each of six sectoral columns—is crucial to
gaining political support for any climate-related action, as
it provides an enormously flexible range of choices by which
potential conflicts may be resolved.”

If state climate action targets recently established by six-
teen leadership states through completed action plans were
emulated nationally, they would reduce U.S. GHG emis-
sions by one third of total projected emissions by 2020 to
the equivalent of 1990 levels. Preliminary estimates also sug-
gest that national emulation of state efforts could provide the
United States net economic savings of about 100 billion dol-
lars (or about 31 billion dollars in savings during 2020 alone),

19. Id.

20. Id.

21. See Ariz. CLimMaTE CHANGE ADVISORY GrROUP, CLIMATE CHANGE ACTION
Pran 1 (2006), awvailable at http://www.azclimatechange.gov/download/
040F9347 .pdf. The Arizona Climate Action Plan was completed in 2006. Fol-
lowing an intensive consensus building process through joint fact-finding and
policy development, the state developed a plan with 49 separate actions across
all sectors, using a variety of implementation approaches. The plan achieved
high levels of emissions reductions and net economic savings (estimated at
$5.5 billion by 2020) by focusing on actions to reconfigure new economic
growth to become cleaner and more efficient, rather than costly actions requir-
ing retrofitting of existing infrastructure. /d. at 8. Despite the fact that Arizona
has the highest estimated growth rate in GHG emissions in the United States,
it was able to set reduction targets consistent with climate stabilization needs
without negative impacts on economic growth. Results of the Arizona Climate
Action Plan are available at www.climatestrategies.us.

based on an extrapolation to the national level from a series
of extensive and openly-reviewed studies by the states con-
ducted through public stakeholder processes and advanced
economic analysis.*?

The portfolio based policy architecture developed by indi-
vidual states is mirrored in the climate plans of virtually all
nations in compliance with UNFCCC treaty obligations.*
Key structural elements include:

1. Comprehensive emissions inventories and forecasts;

2. A common but differentiated system of targets and
timetables for GHG reduction;

3. Comprehensive GHG reduction in all economic sec-
tors and levels of government;

4. A variety of matching implementation mechanisms

tailored to underlying sector-based actions that reduce
GHGs; and

5. Reporting and measurement systems to support
implementation.

Typically each jurisdiction covers major stationary source
actions (usually a minority of total emissions) under a central
policy instrument such as a tax, levy, cap and trade system,
or combination. The remaining portion of emissions reduc-
tions (often the majority) from other emitting sources such as
transportation, commercial and residential actions are cov-
ered through a set of decentralized policies and measures.
Emissions reduction measures in these other sectors are often
directed to areas where market imperfections make applica-
tion of a cap and trade or tax less likely to be effective. The

22. Center for Climate Strategies, supra note 5 (compiling scale-up analysis of state
leadership actions).

23. See Fourta IPCC Rerort, WGIII, supra note 8, at 31-33 (providing details
on international GHG plans).
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Estimated Scale Up of State Climate Plan Actions**
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laws enacted between 1969 and 1990

* Includes efficiency in residential, commercial and industrial buildings as well as industrial process

improvements.

** Includes energy supply (improved conventional sources, renewables such as wind and solar) and
demand management (e.g., reducing peak demand through pricing, etc.) programs.

two approaches are merged in a comprehensive plan or port-
folio of actions, tailored to the jurisdiction.”” Through this
common framework, jurisdictions may engage in joint or
reciprocal actions that capture geographic efficiencies. Due
to the wide scope of policy actions within the plans, this
approach requires an effective governance structure across
sectors as well as horizontal and vertical levels of government.

IV. Past Federal Legislative Proposals
Have Not Adequately Integrated
State Climate Initiatives or Existing
Mechanisms Available Under the CAA

As recently as 2008, none of the proposed federal bills intro-
duced adopted the comprehensive portfolio approach. The
bills failed to take advantage of the breadth of legal tools
made available by the CAA or even to address how carbon
dioxide and other GHGs will be integrated into that existing
framework. New draft legislation is raising these issues more
directly, but has not yet fully resolved them.

Past bills’ almost exclusive focus on emissions trading
was driven by a number of assumptions that are founded
upon the successful record of the acid deposition program,
and other experiences, suggesting a cap and trade program
may be able to achieve reductions at minimal cost. These
successes contributed to the popular belief that “command
and control” regulation found in the major environmental

24. Center for Climate Strategies, supra note 5 . (using results of state climate ac-
tion plans completed since year 2000, as of April 2007).

25. For example, the United Kingdom relies upon a “climate levy” imposing a
tax on GHG emissions while allowing industry to opt into a cap in return for
reduced tax rates. This is supplemented by policies covering transportation,
residential and commercial activities. See Fourtn IPCC Report, WGIII, su-
pra note 8, at 28-29.

26. S. 280, 110th Cong. (2007); S. 309, 110th Cong. (2007); S. 485, 110th
Cong. (2007); H.R. 620, 110th Cong. (2007); H.R. 1590, 110th Cong.
(2007). These bills are directed at all major sectors, as well as each of the six
major GHGs covered by the Kyoto Protocol.

C does not work as well in terms of cost
o q ost/ q .

% National Cost Sav- Estimated | containment, and assumes the next gen-

Potential US 2020 GHG Ftlan MMTCO2e e e 'Total Sav- eration of pollution controls need to be

e B Ton GHG | "88 Below | 1 haged via cap and trade instead. This

BAU 2020 . . .

Removed conclusion is based on the assumptions

Ene?*rg):k Efficiency and Conser- 29% 1035 _$13/ton 12% that (1) the measures employed in envi-

vation* [RCI] ronmental laws before cap and trade do

Clean ﬂd Renewable 20% 1020 $6/ton 12% not achieve success in a cost-effective

Energy™* [ES] manner because they do not rely solely

Tran.sportatlon and Land Use 16% 575 $13/ton 6% upon Prlce based instruments, (2) th.e

Efficiency acid rain cap and trade program appli-

Agriculture and Forestry Con- cable to a single, highly regulated sector

servation, Waste Management 26% 933 $8/ton 1% can readily be applied to emissions of

& Recycling GHGs across the whole economy, and

Total 100% 3563 $3/ton 41% (3) the cap and trade program was suc-

cessful as a “stand alone” venture.

None of these assumptions ultimately
hold up fully under scrutiny. Most nota-
bly, while the acid deposition cap and
trade program established by Subchap-
ter IV-A of the CAA¥ succeeded in achieving very signifi-
cant reductions of acid rain precursors at a minimal cost,?® its
success was due to a number of unique circumstances. While
a number of the characteristics of GHG emissions suggest
that a trading system may be an effective tool to address cli-
mate change, there are important limitations that militate
towards limiting its use to particular circumstances.”” An
effective trading program requires careful consideration of
where such a program can be effective.”® Many of the condi-
tions that made the acid deposition cap and trade program so
successful do not apply to GHG emissions.!

Secondly, the assumptions that economic growth is pri-
marily tied to energy prices, and that energy prices will nec-
essarily rise due to climate policy, are incorrect. State actions
provide substantial evidence on the economic benefits of
climate mitigation. Recent state plans show net economic
savings from the combined effects of specific, proven actions
at the state level when combined with long-term transitions

27. 42 U.S.C. §7651, ELR Star. CAA §401.

28. See Joseph Goftman, Title IV of the Clean Air Act: Lessons for Success of the Acid
Rain Emissions Trading Program, 14 PENN St. ENvTL. L. Rev. 177, 180-81
(2006).

29. For example, the facts that carbon dioxide mixes rapidly throughout the atmo-
sphere, there is no concern about hot spots, and there is significant fungibil-
ity allowing trading between various types of GHGs at fixed scientific ratios
makes use of trading particularly useful as a tool in addressing climate change.
See Robert B. McKinstry Jr., Putting the Market to Work for Conservation: The
Evolving Use of Market-Based Mechanisms to Achieve Environmental Improve-
ment in and Across Multiple Media, 4 PENN ST. ENvTL. L. Rev. 151, 158-160
(2006) (discussing limitations on use of trading programs); David M. Driesen,
Trading and Irs Limits, 14 PENN ST. ENvTL. L. REV. 169, 170-72 (2006).

30. See Tom Tietenberg, Tradable Permits in Principle and Practice, 14 PENN ST.
EnvrL. L. Rev. 251 (2006).

31. For example: while acid deposition could be regulated through controls on
the utility sector, control of GHG emissions will require significant reductions
across the economy. In the case of acid deposition control, the utility market
was highly regulated, which provided assurance that allocations of emissions
rights would not cause unjust enrichment. But many of the markets involved
in GHG regulation are not regulated, so distributional considerations come

into play. See generally Adam Rose & Gbadebo Oladosu, Greenhouse Gas Re-
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toward new technologies, systems and practices. The eco-
nomic performance of these plans is driven both by the new
energy economy and by opportunities to save energy and
diversify supply through a host of reform actions. Today,
energy prices are significantly higher than a decade ago when
international treaty negotiations peaked, and they are widely
expected to increase for the indefinite future.

V. The Existing CAA Provides a Possible
Approach to Governance and Full Policy
Coverage

Given the record of accomplishment among the states, it
appears that successful climate change mitigation requires
strong goals and diverse solutions that must involve all sectors
and levels of government. The United States must construct a
new approach based on a model that effectively incorporates
the successful models used by states but also provides fed-
eral consistency. The following matrix illustrates the need to
integrate economic sectors, policy instruments and levels of
government into one holistic system.

Climate Policy Integration Matrix

Economic Sector Level of government

State

Local Regional | National

Energy Supply
Residential,
Commercial, Industrial

Transportation and
Land Use
Agriculture and
Forestry

Woaste Management

With the Supreme Court’s determination in Massachu-
setts v. EPA, there is little doubt that the regulatory construct
for addressing climate change at the federal level will build
upon the CAA. Because it is very unlikely that Congress will
amend the law to remove environmental protections, the
focus has necessarily shifted from question of whether there
will be a federal response under the CAA to the question of
how that response should best be managed and what amend-
ments would be required to make the federal response
appropriately integrated it with international, state and
local efforts.

Under the existing provisions of the CAA, EPA can imple-
ment an effective governance structure for GHGs. Such an

duction Policy in the United States: Identifying Winners and Losers in an Ex-
panded Permit Trading System, 23 ENERGY ]. 1 (2002) (surveying the impact
of GHG caps on different income groups in the United States). Additionally,
market imperfections will make use of market mechanisms more problematic
for reduction of GHG emissions in many sectors. GHG emissions reduction
requires reduction of energy demand through mechanisms such as green build-
ings and smart growth. Unlike the utility sector, those making the decisions in
this sector are not the same as those who will incur costs. See GuIDO CALABRE-
s1, THE CosTs OF ACCIDENTS: A LEGAL AND EcoNomic ANaLysts, 135 (1970);
Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral, 85 Harv. L.R. 1089, 1096 (1972).
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approach depends both upon a willing EPA and the develop-
ment of new regulations, an already time-consuming process
that could face further delays incident to legal challenges.

An effective approach could, potentially, consist of the fol-
lowing elements:

1. The establishment of an NAAQS at a level sufficient to

prevent “dangerous anthropogenic climate change;”*

2. The establishment of short, intermediate and long
term emissions reduction goals necessary to maintain
the NAAQS with corresponding sectoral and state

elements;

3. National and regional performance or technology-
based limits and cap and trade programs for some
sectors;

4. SIPs designating additional measures necessary to
achieve the emissions reduction goals;

5. Provisions to effectively engage individuals in imple-
mentation; and

6. Establishment of United States as a serious actor in the
international community.

Equally importantly, provisions may be needed to inte-
grate these measures and require specific EPA action and to
reduce delays is desirable. Amending the CAA to incorporate
specific directives and deadlines with the specificity normally
found in regulations would be one mechanism to minimize
delays and uncertainty.” States could also contribute by
adopting consistent deadlines and plans that could serve as
SIPs if and when a federal system is in place. Cooperative
ventures, already underway by several states, could also pro-
vide Congress with a model for action.

A.  National Ambient Air Quality Standards for GHGs

The first step towards a coordinated federal approach under
the CAA would be the establishment of NAAQS. After list-
ing an air pollutant under section 108,%* the EPA Admin-
istrator is required by section 109 of the CAA to establish
primary NAAQS which, “allowing an adequate margin of
safety, are requisite to protect the public health,” as well
as secondary NAAQS “requisite to protect the public wel-
fare from any known or anticipated adverse effects associ-
ated with the presence of such air pollutant in the ambient
air.”® Although significant scientific uncertainties make the
establishment of NAAQS for GHGs difficult,*® scientists

32. UNFCCQC, art. 2, supra note 10.

33. 'This approach was taken in the Hazardous and Solid Waste Amendments of
1984, Pub. L. No. 98-616, 98 Stat. 3221, and the Superfund Amendments and
Reauthorization Act of 1986, Pub. L. No. 99-499, 100 Stat. 1615. In response
to very specific statutory directions, the EPA could quickly issue an interpretive
regulation that simply restated the statutory requirements. See Hazardous Waste
Management System, 50 Fed. Reg. 28702, 28703 (July 15, 1985) (final rule).

34, 42 U.S.C.§7408, ELR Star. CAA §108.

35. 42 U.S.C. §7409(b), ELR Star. CAA §109(b).

36. Robert R. Nordhaus, 7he New Power Generation: Environmental Law and Elec-
tricity Innovation: Colloquium Article: New Wine in Old Bottles: The Feasibility
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are currently addressing the issue by determining what level
of GHGs will prevent “dangerous anthropogenic” climate
change. Information currently suggests that the threshold
should be established at a level that would seek to keep atmo-
spheric concentrations of carbon dioxide below 450 ppmv
and concentrations of total GHGs below 500 ppmv in car-
bon dioxide equivalents.”” There are uncertainties concerning
the establishment of NAAQS for GHGs that may be resolved
with better scientific information. Similar uncertainties arise
with respect to most NAAQS, however, and the standards
for existing criteria pollutants are often modified as better
information becomes available. Indeed, the CAA specifically
contemplates this process by requiring that the EPA review
air quality criteria and standards every five years and make
revisions as warranted.’®

Leaving it to the EPA to establish NAAQS adminis-
tratively may entail substantial delays. Progress is better
assured if Congress specifies a 500 ppmv GHG NAAQS,
allowing this figure to be reevaluated and revised consistent
with evolving science and international accords, as already
provided for in the CAA. This approach is already taken by
the many states that establish ambitious long-term reduc-
tion goals.”

B.  Short, Intermediate, and Long-Term Emissions
Reduction Goals

The CAA requires the adoption and implementation of SIPs
to achieve and maintain the NAAQS. The statute gives states
considerable flexibility in the choice of regulated sources as
well as legal and policy tools, so long as the SIP is capable of
achieving and maintaining the NAAQS.*

Some suggest that SIPs are not an appropriate legal tool
for regulating GHGs.*! The reasoning underlying this dis-

of Greenhouse Gas Regulation Under the Clean Air Act, 15 N.Y.U. ENvTL. L.].
53, 61-62 (2007) (suggesting that establishing NAAQS presents “substantial
legal and practical obstacles,” focusing on the fact that emissions come from
around the world and mix throughout the atmosphere).

37. See, eg., James E. Hansen, Scientific Reticence and Sea Level Rise, 2 ENVTL.
Res. Lerters 1, 6 (2007), available at http://arxiv.org/ftp/physics/pa-
pers/0703/0703220.pdf. The actual level is a function both of GHG concen-
trations and the impacts of aerosols that reflect radiance and have a cooling
impact. We are currently at a level above 380 ppmv carbon dioxide, while the
total GHG levels, in carbon dioxide equivalents are about 50 ppmv higher, or
430 ppmv, but the aerosols create a negative (cooling) effect that roughly can-
cels out the effect of the non-carbon dioxide GHGs. Scientists do not expect
that aerosols will increase and assuming they remain roughly the same a total
GHG level of 500 ppmv would have the equivalent warming potential of the
450 ppmv level believed to protect against “dangerous” anthropogenic climate
change. Interview with Gavin A. Schmidt, Goddard Institute for Space Stud-
ies, and Michael Mann, Pennsylvania State University (May 1, 2007).

38. 42 U.S.C. §7409(d), ELR Star. CAA §109(d).

39. See Cal. Exec. Order No. S-3-05 (June 1, 2005) (stating a goal to reduce emis-
sions to 80% below 1990 levels by 2050); Comm. oN THE ENV'T AND THE NE.
INT'L ComM. ON ENERGY OF THE CONFERENCE OF NEw ENGLAND GOVER-
NORS AND EASTERN CANADIAN PREMIERS, NEW ENGLAND GOVERNORS/EAsT-
ERN CANADIAN PREMIERS CLIMATE CHANGE ACTION PrAN 2001, at 6-7 (Aug.
28, 2001) [hereinafter NEG/ECP Climate Change Action Plan] (providing
the long term goals of the New England Governors and Eastern Canadian
Premiers). Both of these reports are based upon the goal of stabilizing and then
reducing emissions to prevent dangerous anthropogenic climate change.

40. 42 U.S.C. §7410(a), ELR Stat. CAA §110(a).

41. In denying the petition to regulate GHG emissions at issue in Massachusetts
v EPA, the EPA suggested that the CAA was an inappropriate mechanism to
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tinction is flawed insofar as it is based on the nature of pol-
lutants regulated under the SIP mechanism in the past, all
of which tend to have localized effects. GHGs, by contrast,
have a relatively uniform concentration throughout the atmo-
sphere. Most areas will be in compliance with the NAAQS
for GHGs when and if they are promulgated. GHGs mix
rapidly in the atmosphere, and their health and welfare
impacts arise from average concentrations. GHGs reside in
the atmosphere for long periods of time.*> Consequently,
establishment of NAAQS for GHGs will require somewhat
different SIP implementation mechanisms than those used
for other criteria pollutants. NAAQS could be implemented
either under the existing CAA through the promulgation
of regulations calling for regulation of GHGs, or through a
statutory amendment mandating such an approach. Because
of the nature of GHG emissions, it would be appropriate
for the EPA to establish specific numeric emissions reduc-
tion goals on a national basis that are phased in over time
and that are horizontally and vertically differentiated among
states, sectors, and policy implementation mechanisms.

Maintenance of the NAAQS would therefore require the
establishment of total emissions reduction goals with corre-
sponding emissions caps. Such an emissions-based approach
to SIPs could be accommodated within the current struc-
ture of the CAA. While an emissions cap approach appears
appropriate for GHGs, what the reduction goals and caps
will look like raises a number of questions. These relate to
what the ultimate goals and caps should be, how a cap for the
United States relates to international emissions, whether and
how the reductions should be phased in, and how reduction
goals and caps should be allocated among the states. Again,
the experience of the states is instructive.

Any approach to determining an emissions reduction
goal must start with what is necessary to stabilize worldwide
emissions to maintain the NAAQS. Most sources concur
that worldwide emissions must be reduced 50 to 85% by
2050, and many states set long term emissions goals based
on that number.** The United States, which only contains
5% of the world’s population, emits 22% of the world’s emis-
sions.”” Consequently, the emissions reductions goal, if based
upon the assumption that each person in the world is entitled
to emit an equal increment of GHGs, would be in the range
of 94% to 96%.

Neither the 75% nor the 96% emissions reduction goal
can be achieved without realistic intermediate benchmarks

regulate GHG emissions. Control of Emissions From New Highway Vehicles
and Engines, 68 Fed. Reg. 52,922, 52,924 (Sept. 8, 2003) (stating that the
NAAQS regime is ill-suited to address GHGs in relation to global climate
change); Nordhaus, supra note 37, at 61 (“It is difficult to see how the SIP
mechanism could be used to control global concentrations. It appears to be
fundamentally ill-suited to the task.”).

42. NASA Goddard Inst. for Space Studies, Earth’s Temperature Tracker, http://
www.giss.nasa.gov/research/features/temptracker/page2.html (last visited Jan.
3, 2008) (“Because greenhouse gases reside in the atmosphere for decades,
while aerosols usually wash out over a span of days to weeks, the warming
influence of greenhouse gases gradually won out.”).

43, See generally Fourth IPCC Report, WGIIL, supra note 8.

44. NEG/ECP Climate Change Action Plan, supra note 40, at 7.

45. U.S. ENvTL. PROT. AGENCY, INVENTORY OF U.S. GREENHOUSE GAS EMISsIONS
AND SINKS: 1990-2005, at 104 (2007).
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and immediate reduction incentives to guide the market.
Intermediate reduction goals are particularly important.
Because carbon dioxide accumulates, less radical reductions
will be required later on if there are earlier reductions. For
this reason, many states are facing the difficult question of
what degree of reduction will ultimately be required for the
United States* and adopt intermediate goals appropriate for
any of the most significant national reduction goals.”” Inter-
mediate national goals could also be based upon those set
forth in the NEG/ECP Climate Action Plan. Alternatively,
goals could be derived by scaling up the various intermediate
goals originating from the state planning processes. This lat-
ter approach would make it possible for states to coordinate
their actions by specifying common goals, even before Con-
gress acts.

There is sufficient flexibility built into the CAA to allow
long-term and intermediate emissions reduction goals to be
established administratively by regulation. While this is pos-
sible from a legal prospective, it may not be desirable from
a policy perspective. Decisions of this importance argu-
ably carry added political legitimacy if made by Congress.
Specific targets and timetables will provide the framework
around which U.S. actions to address climate change will be
undertaken, and on which all sectors in the U.S. economy
may rely.*® Perhaps more importantly, EPA action could be
delayed by litigation challenging its authority and its choices
of limitations. The goals could be similar to those stated in
the proposed bills. Even if goals are established by Congress,
however, the EPA must still be authorized to reassess and
modify these goals based on actual progress, new scientific
developments, and new international agreements.

Long-term goals and planning are not only necessary to
achieve the emissions reductions required, but also to assist
industry. Many capital investment decisions require a long-
term horizon. Many capital goods and buildings have mini-

46. The question of the ultimate emissions allocations among nations has bedev-
iled international negotiations and this issue is responsible, at least in part,
for the United States failure to participate. The United States has taken the
position that it is entitled to its existing “baseline” while developing nations
contend that emissions should be allocated per capita or even that developing
nations should have a greater share of future emissions, due to the fact that past
emissions by the developed world have caused a significant part of the current
problem. See DoNaLD A. BROwN, AMERICAN HEAT: ETHICAL PROBLEMS WITH
THE UNITED STATES RESPONSE TO GLOBAL WARMING 203-221(2002) (dis-
cussing international allocation issues); DONALD BROWN ET AL., WHITE PAPER
oN THE EtHicaL DiMENsIONS OF CLIMATE CHANGE,19-23 (2006), available
at htep: //rockethics.psu.edu/climate/edec-whitepaper.pdf (discussing issues
for allocation among nations).

47. 'This approach is taken by California, which sets the goal of 80% reductions
from 1990 levels by 2050. Cal. Exec. Order No. S-3-05 (June 1, 2005). The
legislature endorsed this order in the California Global Warming Solutions
Act of 2006, which set the goal of achieving 1990 emission levels by 2020,
and which maintained and continued emission reductions beyond 2020. Cal.
Health & Safety §§38550, 38551 (b). This goal is endorsed by a growing num-
ber of college and university presidents. See JuLIAN DAUTREMONT ET AL., A
CarL FOR CLIMATE LEADERSHIP: PROGRESS AND OPPORTUNITIES IN ADDRESS-
ING THE DEFINING CHALLENGE OF OUR TiME (2007), available at www.presi-
dentsclimatecommitment.org/pdf/climate_leadership.pdf.

48. See John C. Dernbach, Targets, Timetables and Effective Implementing Mecha-
nisms: Necessary Building Blocks for Sustainable Development, 27 \Wm. & Mary
EnvrL. L. & PoL’y Rev. 79, 96-102 (2002) (explaining that targets and timeta-
bles demonstrate commitment, help to give real-world meaning to often vague
goals, and help focus debate on concrete objectives).
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mum life spans of 20 years, and some have life spans ranging
up to 50 years. Capital investment decisions also require
long lead times. The establishment of long-term goals, with
opportunities to adjust in light of emerging science and
actual experience, will enable capital investment decisions to
be based on a long-term horizon.

After long-term and intermediate national emissions
reductions goals are established, it is necessary to allocate
those emissions reductions among states and sectors of the
economy. This requires consideration of (1) the emissions
reductions that will be achieved through national technol-
ogy-based standards under the CAA, (2) emissions reduc-
tions that will be required under sectoral cap-and-trade
systems, and (3) characteristics of the states that will gov-
ern the establishment of emissions reduction goals for state
implementation plans. Finally, mechanisms must be estab-
lished to modify these goals in light of actual experience.
These mechanisms will be described below.

C.  National Technology-Based Limits and Cap-and-
Trade Programs for Some Sectors

Under the CAA, uniform national or multi-state perfor-
mance or technology-based limitations or sectoral cap-
and-trade programs will be established as primary tools for
emissions reductions in industrial and mobile source sectors,
where feasible and appropriate.”’” Massachusetts v. EPA makes
the promulgation of mobile source emissions standards
under section 202 of the CAA appear likely at some point.
Technology-based standards are particularly appropriate for
mobile sources, for which cap and trade programs are dif-
ficult to administer.”® While California already has emissions
standards, EPA recently denied California’s application for
an exemption from preemption.”’ Although the new Admin-
istration has ordered reconsideration of this decision, to pre-
vent its recurrence, amendments to the CAA could require
the adoption of standards at least as stringent as California’s,
or require that the EPA adopt new federal standards on par
with other major industrialized nations every five years.’”

49. Factors to consider in establishing uniform national or multi-state perfor-
mance or technology-based limits include the economic importance of nation-
al or multi-state standards, the potential emissions reductions to be achieved
through uniform performance or technology-based standards, the extent to
which the creation of such standards would augment or disrupt existing state
efforts to control emissions from the same class of sources, and the extent to
which there are already performance or technology-based standards for other
pollutants from the same sources under the CAA. The last factor would include
technology-based standards for mobile sources and some stationary sources
under sections 202 and 111 of the CAA and electric power sector cap and trade
programs. Some of the bills before Congress would force the adoption of such
standards for GHGs.

50. A cap-and-trade system for mobile sources would necessarily require regula-
tion “upstream” with allowances provided for the sale of gasoline. Robert B.
McKinstry Jr. et al., Incentive-Based Approaches to Greenhouse Gas Mitigation
in Pennsylvania: Protection the Environment and Promoting Fiscal Reform, 14
WiDENER L.J. 205 (2004).

51. Caroline Wetzel & Steven D. Cook, EPA Rejects Waiver Request to Regulated
Vehicle-Related Emissions, ENv’T REP., Dec. 2007, at 2696.

52. Federal corporate average fuel economy standards are significantly weaker than
GHG emissions standards applicable in most major foreign automobile mar-
kets. See FENG AN & AMANDA SAUER, PEw CTR. ON GLOBAL CLIMATE CHANGE,
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Two of the comprehensive bills before Congress in early
2007 would have required immediate adoption of the Cali-
fornia standards and the adoption of more stringent motor
vehicle regulations every five years.” Congress could also
consider repealing preemption of state mobile source stan-
dards, or broadening the California exemption from preemp-
tion to allow any state or group of states to establish more
stringent mobile source standards if they exceed a certain
population threshold.”

In lieu of technology-based standards, sectoral cap-and-
trade programs similar to the acid deposition cap-and-trade
program could be established for the utility sector and most
major industrial sectors.”” For GHG emissions, it makes most
sense for caps to be established representing the emissions
reductions needed to achieve climate stability through 2100,
dropping in predictable amounts consistent with nation-
wide emissions reductions. Although the caps could initially
be specified through 2100, provisions would need to be
included for reassessment in light of new science and actual
experience. In the establishment of caps and the allocation of
credits, it would be important to include assurances that
early reducers be given full credit for their reductions.
This could be accomplished by treating their early reduc-
tions as “banked.”

Although a cap-and-trade program could be established
under existing authority in the Clean Air act, amendments
to the CAA specifying caps and their reductions may be
desirable. Changes in the law would remove any question
regarding authority and could more precisely guide the
EPA in implementation. Designation of long-term goals
might be more readily achieved through statutory amend-
ment. California and the states participating in the Regional
Greenhouse Gas Initiative (RGGI) already initiated efforts
to establish similar sectoral programs.®® Although state cap-
and-trade programs deal solely with initial caps and do
not include long-term reduction requirements, the existing
model could be employed to establish long-term caps.

CoMPARISON OF PASSENGER VEHICLE FUEL EcoNomy AND GREENHOUSE GAs
EMISSION STANDARDS AROUND THE WORLD 25 (2004), available at htep://
pewclimate.org/global-warming-in-depth/all_reports/fuel_economy.

53. S. 485, 110th Cong. §101 (2007) (adding §704 to CAA); H.R. 1590, 110th
Cong. §3 (2007) (adding §706 to CAA).

54. Mobile sources represent an exception to the general rule against federal pre-
emption of more protective state standards under the CAA. 42 U.S.C. §7416,
ELR Star. CAA §116.

55. Section 110(a)(2)(D) of the CAA, 42 U.S.C. §7410(a)(2)(D), authorizes
states to include cap and trade programs in their state implementation plans.
‘The EPA promulgated regulations establishing a trading mechanism in lieu of
technology-based standards for the utility industry for a variety of pollutants in
the Clean Air Interstate Rule (CAIR). See 70 Fed. Reg. 25162 (May 12, 2005).
Section 110(a)(2)(D) requires that each SIP “contain adequate provisions—(i)
prohibiting . . . any source or other type of emissions activity within the State
from emitting any air pollutant in amounts which will—(I) contribute signifi-
cantly to nonattainment in, or interfere with maintenance by, any other State
with respect to any such national primary or secondary ambient air quality
standard. . . .” 42 U.S.C. §7410(a)(2)(D), ELR Star. CAA §110(a)(2)(D).

56. See California Global Warming Solutions Act, CAL. HEALTH & SAFETY CODE
§§38500-38597 (2007); see also Regional Greenhouse Gas Initiative, Regional
Gas Initiative Model Rule (August 15, 2005), available at http:/ [www.rggi.org/
docs/model__rule_8_15_06.pdf (providing a model rule for the utility sector).
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For some industrial sources, a cap-and-trade program
may not be desirable. Such a program may be cumbersome
for industries with many small emissions sources because of
its needs for effective monitoring and reporting. For these
sources, performance or technology-based standards could
be established. While such standards might be established
for new or modified sources under section 111 of the CAA,”
a different model establishing standards applicable to new
and existing sources, similar to that employed in some cases
by the Clean Water Act, may®® be more appropriate. While
this approach might be employed by the EPA under sec-
tion 110 of the CAA, as in the case of the CAIR,” statutory
amendments requiring such an approach and requiring peri-
odic adjustments of these limitations could be included in
CAA amendments.

Finally, any amendments to the CAA should necessar-
ily address the problems created by NSR requirements and
the need to integrate GHG emissions reductions with those
for other pollutants. Delaying the requirements for conven-
tional pollutants or otherwise authorizing states and the EPA
to relax the requirements of NSR for projects replacing high
emission technologies with low emission technologies would
enhance efficiency and pollution reduction.®

D.  State Implementation Plans and Measures for
Integration and Adjustment

All remaining emissions reductions could, potentially, be
achieved through a reinvented version of state implementa-
tion plans (SIPs). Much as state climate plans do today, SIPs
could address crucial demand reduction measures for utilities,
other stationary sources, and mobile sources. SIPs could also
independently address other sectors not directly addressed by
the cap-and-trade and technology-based standards, such as
commercial and residential heating, cooling, and hot water.®’
The use of SIPs provides a higher level of certainty that legal
and policy measures would be vertically integrated at federal,
state, and local levels in an effective manner.

Establishment of the emissions reductions goals for SIPs
requires calculations of (1) demand reductions for the util-
ity sector, (2) reductions required to achieve the necessary
national emissions reductions after consideration of reduc-
tions that will be achieved after application of technology-
based standards and sectoral cap and trade programs, and
(3) allocation of emissions reductions among the various

57. 42 U.S.C.§7411, ELR Stat. CAA §111.

58. See, e.g., 33 U.S.C. §§1311, 1317, ELR Stat. FWPCA §§301, 307.

59. 42 U.S.C. §7410(a)(2)(D), ELR Star. CAA §110(2)(2)(D).

60. For example, coal-fired utilities may spend hundreds of millions of dollars in-
stalling scrubbers to remove sulfur dioxide and nitrogen oxides, while increas-
ing energy consumption and thus increasing GHG emissions. Abandoning a
conventional coal-fired plant to a combined cycle coal gasification plant would
increase efficiency while reducing emissions of all pollutants.

61. It may be possible to create federal technology standards for some of these sec-
tors, but a statutory amendment would likely be required, similar to the “area
source” mechanism for hazardous air pollutants under §112 of the CAA. 42
U.S.C. §7412(k), ELR Stat. CAA §112(k).
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states.”> Some of these calculations will follow from the
measures employed and others will best be informed from
state experience. Current state climate action plans provide
an excellent starting point for these allocation decisions by
providing estimates of emissions reductions from specific,
sector based actions agreed upon through rigorous stake-
holder negotiation.

It would be useful for Congress to require that GHG SIPs
draw, at least initially, from the same menu of legal and pol-
icy tools. State actions to date tend to be based on energy
efficiency and conservation, clean and renewable energy,
transportation and land use efficiency, agriculture and for-
estry conservation, waste management, and industrial pro-
cesses. Within each category is a standard set of legal and
policy tools. Many of these tools, in turn, are specific to
particular economic sectors like electricity generation and
transportation.®® This menu would put in front of any state
the most comprehensive list of available choices that is avail-
able anywhere. It would thus help states choose the most
appropriate and cost-effective options needed to meet emis-
sions reductions targets. The “other” category is intended
to include legal and policy choices that are not specifically
identified on the menu but can nonetheless contribute to
reduction of the state’s GHG emissions. The menu should,
in turn, be periodically revised to specifically identify new
legal and policy tools and otherwise reflect new experience
and learning.

The “efficiency and conservation” category will necessar-
ily include the calculation of electricity demand reduction
measures. The electric utility sector will not achieve the
proportional reductions required to stabilize carbon diox-
ide levels without reduction in demand, which continues to
grow. Many of the measures that can be employed to reduce
demand from the electric utility industry are best employed
at the state and local level. These include measures such as
green building, replacement of traffic lights and indoor light-
ing with LED bulbs and compact fluorescents, and other
measures traditionally managed by state and local govern-
ments. Scaling up the demand reduction measures developed
by state plans could be used to calculate emissions reductions
in the utility sector that can be achieved through demand
reduction. This scaling up could then be used to generate
both the demand reduction goals for SIPs and the percentage
of the emissions reductions necessary to meet utility caps.

Integration of demand reduction requirements into SIPs
and integration of utility emissions reductions requirements
with demand requirements could be accomplished through
the promulgation of regulations under existing authority
provided by the CAA. Statutory amendments specifying
these procedures would facilitate implementation. Amend-

62. A more detailed list of categories, as well as legal and policy tools, is contained
in Robert B. McKinstry Jr. & Thomas D. Peterson, 7he Implications of the New
“Old” Federalism in Climate-Change Legislation: How to Function in a Global
Marketplace When States Take the Lead, 20 Pac. GLosaL Bus. & DEv. L.]. 61,
72-80 (2007) (listing over 260 options for GHG reduction by states).

63. For example, two tools within the category of “clean and renewable energy” for
the electricity generation sector are renewable energy portfolio standards and
tax credits.
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ments would also be required to provide a more appropri-
ate sanctioning mechanism for states failing to meet their
demand reduction requirements. The elimination of trans-
portation funding or the promulgation of a federal imple-
mentation plan as provided by the current version of the
CAA are not appropriately targeted sanctions. A measure
such as a standby federal tax on the sale of electricity sold
within non-complying states or incentives such as providing
the states with revenues from cap-and-trade auctions would
provide more effective means to achieve compliance.

Before establishing emissions reductions goals for SIPs, it
is necessary to calculate the emissions reductions that will
be required. This will require calculation of the emissions
reductions that will be achieved through emissions caps and
technology-based standards, and then subtracting that num-
ber from the overall emissions reductions required across the
United States.**

The final calculation would involve allocation of the
nationwide emissions reduction goals among the states. This
will undoubtedly become the subject of much negotiation.
Here, state experience can also provide instruction.® Alloca-
tions must consider factors such as population and projected
growth rates. The results of the state planning efforts suggest
that very similar results can be achieved in states with dra-
matically different growth rates, so that this task will be less
difficult than it might seem, whether the allocation is made
via rulemaking or by Congressional action. Finally, the phas-
ing of reductions will also be necessary. Overall reductions
and appropriate caps should be phased to achieve reductions
needed through 2100. These reductions could be paralleled
by reductions in caps, with demand reduction measures allo-
cated pro rata. It will likely be feasible to project technology-
based emissions through 2020, so that the SIPs would be
required to plan for necessary reductions to meet a 2020 goal
with a roadmap to achieve the ultimate 2100 goal. Plan revi-
sions and reallocation of goals by the EPA could be required
periodically (five or ten years), so that a plan required in 2010
would need to achieve the reductions for 2025, one required
in 2020 would need to achieve the reductions for 2035, and
so forth.

Regardless of whether Congress mandates these changes
or the EPA acts independently to create the system described
above, additional measures would be desirable to assure that
some of the problems with existing SIP implementation do
not arise. For example, a measure for approval by third party
certifiers might be provided.®®

64. For example, if the initial goal requires a 10% reduction and half of those re-
ductions can be achieved through the application of uniform federal standards,
the SIPs will need to develop measures that account for the remaining half or
5% reduction.

65. The states with completed plans have varying economic growth rates. The busi-
ness-as-usual extrapolation of emissions growth and the emissions reductions
identified for 2020 and 2040 provide realistic individual goals for other states.

66. 'These SIPs may be simpler to implement than existing SIPs because they will
be based on emissions reductions rather than local air quality and would con-
sequently not require considerations such as air dispersion modeling. Although
consideration of demand changes from other states would be necessary, inter-
ference resulting from GHG emissions from other states would not create the
same difficulties present under the current SIP process.
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E.  Provisions to Effectively Engage Individuals in
Implementation

Any comprehensive effort must fully engage citizens and
consumers in its implementation. The CAA contains a vari-
ety of provisions for citizen participation in its enforcement
and implementation, including citizen suits.”” Beyond the
availability of these mechanisms, the precision with which
Congress directs agency and nongovernmental activities will
have considerable bearing on the speed with which any leg-
islation is implemented, and on the effectiveness of citizens
in influencing its implementation. Fully engaging individu-
als also means fully engaging consumers by providing them
with information, incentives, and the means necessary to
make energy conservation and renewable energy both attrac-
tive and available.

F Relation to International Actions

Unilateral action by the United States will not suffice to
prevent “dangerous anthropogenic climate change.” Reduc-
tions by the rest of the developed and developing world are
required to achieve the 85% reduction in emissions required.
But proactive and unilateral action by the United States is a
necessary prerequisite to international re-engagement, just as
unilateral action by individual states has been necessary to
induce federal action. In the UNFCCC, the United States
and the rest of the developed nations of the world agreed
to take the lead in reducing emissions.®® By failing to ratify
the Kyoto Protocol, the United States undercut its ability
to negotiate reductions required by the developing world.
Without a significant unilateral commitment to meet this
obligation, the United States will be unable to establish the
bona fides necessary to induce others to achieve the obliga-
tions required.®’

67. 42 U.S.C. §7604, ELR Star. CAA §304.

68. UNFCCC, supra note 10.

69. 'This is the implication of the “tit for tat” strategy in the Prisoners’ Dilemma
game in game theory. According to game theory, parties will cooperate in most
instances, but if one fails to cooperate or reneges on a deal, as the United States
did, the other party will retaliate and withdraw cooperation. However, if the
first party reinitiates cooperation, the other will quickly forgive. See ROBERT
AxtLROD, THE EvoLuTioN 0F COOPERATION vii-ix (1984). U.S. action is, un-
der this scenario, a necessary prerequisite for resumption of cooperation.
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VI. Conclusion

The task facing the United States in reducing GHG emis-
sions to levels necessary to avoid dangerous interference with
the climate is significant. The challenge is so great and so
complex that no single tool will likely be able to do the job
by itself, not even cap and trade or GHG emissions taxes.
Still, there are a portfolio of legal and policy tools that, taken
together, could result in the necessary emissions reductions
even as GDP grows, new technology is developed, and the
United States is freed from foreign energy dependence. The
approach suggested here builds on those tools, but expands
their range and purpose. Although this specific approach may
not ultimately be adopted, something very similar is needed
to craft an effective strategy for reducing GHG emissions.
Harnessing the creativity and local knowledge of state gov-
ernments is a crucial part of any effective approach. With the
Supreme Court’s decision in Massachusetts v. EPA, it is clear
that the CAA should be the vehicle for a federal approach.
And by following the states, the United States can overcome
the international impasse, lead by example, and regain its sta-
tus as an international environmental leader.

8-2009
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Comment on Developing a
Comprehensive Approach to Climate
Change Mitigation Policy in the
United States: Integrating Levels of
Government and Economic Sectors

by Robert D. Brenner and Anna Marie Wood

Robert D. Brenner is the Director of the Office of Policy Analysis and Review (OPAR) in the Office of Air and Radiation at
the United States Environmental Protection Agency (EPA). Anna Marie Wood is a Senior Policy Analyst in OPAR at EPA.

Climate Change Mitigation Policy in the United States:
Integrating Levels of Government and Economic Sectors,'
Peterson, McKinstry, and Dernbach? demonstrate the

In the article Developing a Comprehensive Approach tro

Robert D. Brenner played a key role in the development, congressional
passage, and implementation of the Clean Air Act Amendments of
1990. Since the passage of that landmark law, Mr. Brenner has focused
on innovative, cost-effect ways to implement its provisions, particularly
through the use of market-based approaches such as emissions trading
and other economic incentives. He has been a leader in EPAY efforts
to promote development of new and more effective pollution control
technologies, such as diesel retrofits, and has pioneered the use of
economic analysis in evaluating the effectiveness of EPA programs. He
holds a Bachelor of Arts and Master of Arts degrees in Economics and
Public Policy from Princeton’s Woodrow Wilson School of Public and
International Affairs.

Anna Marie Wood focuses on issues related to technology development
and innovation and the New Source Review and Title V permitting
programs under the Clean Air Act. Prior to joining EPA, Ms. Wood
worked for law firms in Houston and Atlanta and also as senior counsel
for an energy company in Houston. She holds a Bachelor of Arts in
Economics, with a concentration in Environmental Sciences, from
the University of Virginia and also a Juris Doctorate and Masters of
Law in Energy, Environment, and Natural Resource Law from the
University of Houston.

The views and opinions expressed in this Comment are those of the
commenters and do not reflect or represent the views or policy of EPA.

1. Thomas D. Peterson et al., Developing a Comprehensive Approach to Climate
Change Mitigation Policy in the United States: Integrating Levels of Government
and Economic Sectors, 39 ELR (ENvTL L. & PoL’y ANN. Rev.) 10711 (Aug.
2009) (a longer version of this Article was originally published at 26 Va. Ex-
vrL. L.J. 227 (2008)).

2. Peterson, McKinstry & Dernbach are collectively referred to as “the authors”
in this Comment.
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importance of a comprehensive approach to climate change
policy in the United States. The article notes that climate
change legislation proposed thus far fails to integrate state
and local climate change programs with national and inter-
national efforts. The authors also assert that the proposals
do not ensure integration across all economic sectors of the
full range of measures and programs needed to achieve sig-
nificant greenhouse gas (GHG) reductions. The authors sug-
gest that, either through federal legislation or rulemaking,
a comprehensive approach should be established to address
governance issues and signal an effective commitment by the
United States to address climate change.

The authors propose an approach to address this short-
coming using a combination of elements under the Clean
Air Act (CAA),? the most significant of which include: (1)
the establishment of a national ambient air quality standard
(NAAQS) for greenhouse gasses with short, intermediate
and long term reduction goals implemented through state
implementation plans (SIPs); (2) national and regional per-
formance or technology based standards and cap-and-trade
programs for some sectors; and (3) SIPs that include mea-
sures necessary to achieve additional GHG reductions.

Between the time the authors wrote their article and the
publication of this comment, much has changed in a rela-
tively short time period. In July, EPA issued an advanced
notice of proposed rulemaking concerning the regulation
of greenhouse gas emissions under the CAA (ANPR).* The
ANPR examined and solicited public comment on the CAA
provisions that could be used to reduce emissions of GHGs,
and the interconnection among these authorities. Then, in

3. 42 U.S.C.§§7401-7671q, ELR Star. CAA §§101-618.
4. Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg.
44354 (July 30, 2008).

39 ELR 10723
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November, the presidential election led to a change in politi-
cal leadership in the United States.

President Obama pledged to make addressing climate
change a priority of his Administration. EPA Administra-
tor Lisa Jackson recently stated that in addition to working
closely with Congress on climate change legislation, EPA will
move forward to comply with the Court’s decision in Mas-
sachusetts v. EPA> “recognizing EPA’s obligation to address
climate change under the Clean Air Act.” ¢ The new Admin-
istration is actively engaged in assessing mechanisms to
address GHGs under the CAA. The science is compelling
that swift action is necessary and a full and diverse portfo-
lio of approaches and enabling technologies are needed to
achieve significant GHG reductions.

The authors are correct concerning the importance of a
coordinated and comprehensive approach to address climate
change in the United States. However, to address this short-
coming through the establishment of a NAAQS for GHGs
presents a number of technical, practical and legal difficul-
ties. Conversely, several of the elements noted in the article
present meaningful opportunities for EPA to begin address-
ing GHGs in the near term.

In considering the use of the CAA to address GHGs, we
identify important factors to guide our thinking. We then
briefly discuss the characteristics of GHGs, their impact on
climate change and whether a NAAQS for GHGs is prac-
tical. We conclude by discussing the potential of other ele-
ments noted in the article to mitigate GHGs and important
additional issues that should also be addressed.

I. Considerations for Using the Clean Air
Act to Address Greenhouse Gases

In using the CAA to address GHGs, we believe it is use-
ful to consider certain factors. First and foremost, reductions
achieved using the CAA should be cost-effective and comple-
ment opportunities for greater reductions in the future, either
through regulation or legislation. Because swift action is
imperative, meaningful GHG reductions should be pursued
as soon as possible and provide flexibility to meet require-
ments through market based approaches, to the extent possi-
ble from a practical and legal perspective. The use of available
technology and incentives for the development of new and
emerging game changing technologies to mitigate GHGs
should also be encouraged.

The implications of controlling GHGs under the CAA
for the New Source Review (NSR) and Title V permitting
programs must be addressed. To facilitate capital plan-
ning and maximize operational and economic efficiencies,
the interface between controlling GHGs and anticipated
measures to address other traditional pollutants should
also be considered.

Massachusetts v. EPA, 549 U.S. 497, 37 ELR 20075 (2007).

Memorandum from Lisa Jackson, Adm’r, Envtl. Prot. Agency, to Environmen-
tal Protection Agency Employees (Jan. 23, 2009), available at http:/[www.epa.
gov/administrator/memotoemployees.html.
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Climate change legislation should also harmonize actions
taken under the CAA with approaches contained in the
legislation to minimize delay and uncertainty, build upon
mitigation measures and programs in place and provide a
tool to address governance and the integration of national,
state, tribal and local climate change programs. For example,
ensuring a common methodology and metric for GHG trad-
ing undertaken through international, national, state and
regional GHG programs is important. Additionally, a plan-
ning mechanism similar to the SIP process that facilitates
the coordination of GHG mitigation measures and measures
progress towards achieving GHG reductions is also needed.
Careful attention and consideration of public acceptance
and participation and the states’ roles in implementing the
range of measures needed to achieve significant reductions
in GHGs are critical to the execution of a successful mitiga-
tion strategy.

The authors note a number of these factors in their article.
With the foregoing factors in mind, below we examine the
authors’ proposal to develop a comprehensive approach to
climate policy in the United States.

Il.  The Characteristics of Greenhouse
Gases and Climate Change: Potential
Challenges in Establishing and
Implementing a NAAQS for GHGs

The authors discuss the role the establishment of a NAAQS
and SIPs could play as an initial step to develop a coordi-
nated federal approach under the CAA. A concentration-
based NAAQS is suggested (e.g., 450 ppmv for CO, or 500
ppmv for all GHGs based on CO, equivalents) coupled with
the use of SIPs to establish short, intermediate and long-term
emission reduction goals and implement additional mea-
sures. The authors acknowledge that significant scientific
uncertainties present challenges for the establishment of a
NAAQS but note that inherent in the NAAQS process are
opportunities to resolve such uncertainties as science evolves
during future NAAQS review cycles. The use of a NAAQS,
however, presents a number of challenges that, even with
more scientific certainty, may not be easily remedied in the
absence of legislation.

EPA discussed the scientific, legal and program design
challenges associated with establishing and implementing
a GHG NAAQS in the ANPR.” As compared to the crite-
ria pollutants for which NAAQS already exist, GHGs are
global, rather than local or regional in nature and have a
much longer residence time. Moreover, the effects of climate
change may be unequally distributed around the world.
Significant GHG contributions from outside the United
States would affect the ability of states to meet or main-
tain a NAAQS. Thus, if worldwide emissions continued to
increase, global concentrations would also increase despite

7. See Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed.
Reg. at 44477-86 (discussing the many challenges inherent in the establish-
ment and implementation of a GHG NAAQS).
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the best efforts of the United States.® As a result, meeting or
maintaining over the long term a NAAQS for GHGs might
not be possible in the absence of worldwide action to stabilize
GHG concentrations.

Given the nature of GHGs and the effects of climate
change, a number of issues must be addressed. For example,
would a NAAQS be established for CO, or all GHGs? Under
the NAAQS, should EPA set a primary, public health-based
or secondary, public welfare-based standard for GHGs, or
both? Should the form of the NAAQS be concentration-
based and if so, should the level be above current GHG con-
centrations in the atmosphere, or at or below current levels,
in view of the statutory setting language? Would states be
required to adopt measures to achieve or maintain GHG
levels meeting the NAAQS regardless of foreign emissions,
or could an alternative approach be defined for determining
the states’ emission reduction requirements? What would be
the costs of implementation? How would states be protected
from unintended consequences (e.g., triggering the general
requirements for nonattainment area plans) if they are con-
sidered nonattainment for the NAAQS because of contribu-
tions of GHGs from outside the United States?

States use SIPs as the primary tool to attain, maintain and
enforce NAAQSs.” A SIP contains the regulations, control
requirements and other measures used by a state to meet
its NAAQS obligations." SIPs are not typically designed to
implement a national control program or strategy for global
pollutants." Instead, SIPs are used to address criteria pollut-
ants that are local or regional in nature. The actions taken
by each state should enable the state to achieve or maintain
the NAAQS for the local or regional pollutant. Conversely,
the ability of a state to meet or maintain a concentration-
based NAAQS for GHGs is inextricably linked to contribu-
tions of GHGs from sources in other states and outside the
United States for which the state has limited, if any, ability
to control.

The authors’ proposal, however, of a SIP-like planning tool
to coordinate and integrate the full range of measures at the
federal, local, state and tribal levels is a good one. As noted
by the authors, the tool should be applied to achieve verti-
cal integration and harmonization of state, local and tribal
climate change programs with national and international
efforts and ensure horizontal integration of measures and
programs undertaken across all economic sectors. Even in
the absence of an agreed- upon national emissions reduction
target for GHGs, all levels of government should be collabo-
rating and coordinating on strategies, plans and measures to
achieve significant GHG reductions.

®

Id. at 44485.

9.  See42U.S.C.A.$§7410, ELR Star. CAA §110 (providing the process by which
states are required to adopt and implement a plan for meeting NAAQS set by
the EPA); Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73
Fed. Reg. at 44480 (describing states’ responsibilities under the Clean Air Act
in relation to NAAQS).

10. Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg.
at 44480.

11. Id
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Il1l. The Role of National and Regional
Performance or Technology-Based
Standards and Cap-and-Trade

The authors acknowledge the importance of taking near
term actions to mitigate GHGs without delay and point to
performance or technology-based standards and the use of
cap-and-trade where appropriate, as the primary tools for
emission reductions in certain sectors. We agree.

In the wake of the Supreme Court’s decision in Massa-
chuserts v. EPA™ and the change in political leadership, EPA
is poised to address a number of issues that could result in a
framework to begin addressing GHGs. If undertaken, the
actions could provide the initial building blocks of a national
strategy using the CAA and ultimately serve as a bridge to
more comprehensive federal GHG legislation in the future.
The authors correctly note that the new Administration has
directed EPA to reconsider the California waiver. Moreover,
in response to the FY 2008 Consolidation Appropriations
Act, EPA proposed a rule that requires mandatory reporting
of GHG emissions from large sources in the United States.”
EPA also proposed endangerment and cause-or-contribute
findings for greenhouse gases under the CAA to address the
endangerment issues raised in Massachusetts v. EPA.*

In addition, proposals to reduce GHGs from light duty
vehicles® and for New Source Performance Standards in cer-
tain key sectors could initiate the process of reducing GHGs.
Section 111 provides flexibility to tailor emission standards to
address GHG emissions.'® For example, as the ANPR notes,
EPA has the authority to select the source categories for which
to establish standards and could focus on GHG standards for
source categories that emit the largest amount of GHGs, e.g.,
electric generating units, refineries and cement plants. It also
states that the flexibility to include emissions trading and
phased in declining performance standards based on cur-
rent technology and /or two-phased or multi-phased perfor-
mance standards for the future may also exist. The ability to
implement a cap-and-trade approach for any given sector will
require a careful reading of the specific text and context set
forth in §111 and Title IT of the CAA, and relevant case law.
To the extent possible, cap-and-trade programs should be
used to achieve greater emissions reductions, maximize flex-
ibility and reduce costs for sources required to make GHG
reductions. The actions EPA could take, coupled with those
already underway by state, local and tribal governments,
could result in significant GHG reductions.

12. Massachusetts v. EPA, 549 U.S. 497, 37 ELR 20075 (2007).

13. See Mandatory Reporting of Greenhouse Gases, 74 Fed. Reg. 16448 (Apr. 10,
2009).

14. See Proposed Endangerment and Cause or Contribute Findings for Green-
house Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 18886
(Apr. 24, 2009); Massachusetts v. EPA, 549 U.S. 497, 533-35.

15. See generally Regulating Greenhouse Gas Emissions Under the Clean Air Act,
73 Fed. Reg. at 44440-47 (discussing various alternatives for reducing the
GHG emissions of light-duty vehicles).

16. See id. at 44354, 44486-93 (describing current and possible uses of §111 for
addressing GHG emissions).
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IV. Additional Issues to Consider

The authors note that any amendments to the CAA should
address the New Source Review (NSR) program' require-
ments and the integration of GHG emissions reductions with
reductions required for other pollutants. The authors do not
address, however, what could be done to the NSR and Title V
Programs in the interim, particularly if GHGs become pol-
lutants subject to regulation under the CAA prior to GHG
legislation. Under these circumstances, the construction or
modification of a major source with the potential to emit 100
or 250 tons per year of CO, or GHGs could become subject
to the Prevention of Significant Deterioration Program and
Title V requirements immediately.'®

As noted in the ANPR, the mass CO, emissions from
many source types are orders of magnitude greater than
other criteria pollutants.” The existing thresholds for tra-
ditional pollutants capture a relatively limited number of
new and modified sources each year. Applying the same size
thresholds to CO, and possibly all GHGs would pull in a
very large number of sources.?” State, local and tribal permit-
ting authorities may not have the capacity or resources to
issue the increased number of permits. Similarly, the burden
would also increase for the Title V program.* For these rea-
sons, the ANPR solicits comment on phasing in NSR and
Title V requirements to address large sources in the near term
and for additional sources over time. This mechanism could
be used (and given available resources, may be administra-
tively necessary) to manage the transition during the interim
period. If Congress passes climate change legislation, it may
want to consider other options to address NSR and Title V
for GHGs.

17. The term “New Source Review” refers to both the attainment and nonattain-
ment provisions of the NSR Program.

18. Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg.
at 44500.

19. Id

20. Id.

21. Id. at 44511.
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V. Conclusion

We applaud and support the authors’ call to action and their
goal of establishing a comprehensive approach to climate
change policy in the United States. Their article provides
valuable insights and proposals concerning the integration of
existing state climate mitigation plans with a new national
strategy. We agree that close coordination, collaboration
and integration of the full range of mitigation measures is
needed; a comprehensive plan could be developed by all
levels of government voluntarily. Alternatively, Congress
could decide to provide greater certainty through a set of
planning requirements.

Using a concentration-based GHG NAAQS to serve as
the basis for a comprehensive strategy, however, is fraught
with scientific, technical and practical challenges. Instead,
other policy tools noted by the authors (e.g., performance
and technology-based standards, and cap-and-trade) appear
to provide a more direct and near-term path to begin to miti-
gate GHGs under the CAA and could serve as a bridge to
more comprehensive legislation to achieve the deep reduc-
tions in GHGs that will be necessary.

8-2009
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by Michael B. Gerrard

Michael B. Gerrard is Professor of Professional Practice and Director of the Center for Climate Change Law at Columbia Law School.

he article by Thomas D. Peterson, Robert B. McK-

instry Jr., and John C. Dernbach (PM&D) has two

central insights: (1) Any serious national effort to con-
trol emissions of greenhouse gases (GHGs) must continue
to leave important roles to the states; and (2) It would be a
mistake to put too many eggs in the cap-and-trade basket.
A portfolio approach that utilizes many different regulatory
techniques is important.

I certainly agree with PM&D about these insights, and
they are correct that much of the current Congressional
debate has given too little attention to these considerations.
However, I have serious reservations about PM&D’s proposal
to use the mechanism of the national ambient air quality
standards (NAAQS) and state implementation plans (SIPs)
as the way to give states the vital roles they deserve. I believe
there are alternative methods that would be superior.

I.  Importance of Continued State Action

During the eight long years of the presidency of George W.
Bush, the states played a role similar to that of the isolated
centers of learning in Europe during the medieval period.
While the forces in power not only stalled progress but
attempted to spread a paralytic poison, some of the hinter-
lands developed their own thriving centers of thought and
innovation. In this way, A.D. 1001-1008 and A.D. 2001-
2008 have something in common.

Prior to assuming his current positions in January 2009, Michael
Gerrard spent 30 years practicing environmental law in New York
City, most recently as managing partner of the New York office of
Arnold & Porter LLP; he is now Senior Counsel to that firm. He
is author or editor of seven books on environmental law, including
GroBAL CLiMaTE CHANGE AND U.S. Law (ABA 2007). He is a
former chair of the American Bar Association’s Section of Environment,
Energy, and Resources.
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During the latter period, the states were not only laborato-
ries of democracy—some of them were full-scale production
facilities. California was in front, as it often is, with its Global
Warming Solutions Act, A.B. 32'; its Pavley Law, mandating
stringent air quality standards for motor vehicles (if Wash-
ington would only get out of the way)?; and its application of
the California Environmental Quality Act to GHGs.? In the
northeastern and mid-Atlantic states, the Regional Green-
house Gas Initiative (RGGI) led the way with the first U.S.
cap-and-trade program for GHGs.* Several states pioneered
with renewable portfolio standards for their electric utilities,
and with all manner of other innovations, many of which are
now being studied for incorporation into a federal program.®
The reports of the climate change task forces created in many
of the states are a treasure trove of ideas and proposals.®

PM&D are absolutely right that a federal cap-and-trade
program will not in itself be sufficient to achieve the neces-
sary emissions reductions. The form that the seemingly inevi-
table program will take is still uncertain, but it is unlikely to
thoroughly cover certain sectors of the economy that play
important roles in the GHG picture, notably buildings and
agriculture. Those sectors are more naturally regulated (if at
all) at the state and local levels.

1.  Global Warming Solutions Act of 2006, CaL. Heatrn & Sarery CopE
§38500 (Deering 20006).

2. CaLr. Hearrn & Sarery Cope §43018.5(a) (West 2007).

3. See Governor's Office of Planning and Research, CEQA Guidelines and Green-
house Gases, at http:/[www.opr.ca.gov/index.php?a=ceqa/index.html (last vis-
ited May 31, 2009).

4. For information on RGGI, see Pew Center on Global Climate Change, Region-
al Greenhouse Gas Initiative (RGGI), http://www.pewclimate.org/what_s_be-
ing_done/in_the_states/rggi/ (last visited May 31, 2009).

5. For examples of renewable portfolio standards, see PEw Ctr. oN GLoBAL CLI-
MATE CHANGE, CLIMATE CHANGE 101: StaTE ACTION 3 fig.2 (2009).

6. See Pace Law ScH. CtR. FOR ENVTL. LEGAL STUDIES, THE STATE RESPONSE TO
Crimate CHANGE: 50 STATE SURVEY (2009), available at http:/[www.abanet.
org/abapubs/globalclimate/docs/stateupdate_102908.pdf (last visited May 31,
2009).
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II. National Ambient Air Quality Standards

Having said that, I do not believe that the best way to foster
state action is to adopt NAAQS for GHGs and then require
states to develop and implement SIDPs.

First of all, NAAQS seems to be an unnecessary but cum-
bersome step on the way to state plans. The underlying idea of
the NAAQS/SIP architecture is that the areas of the country
where NAAQS are exceeded would be required to undertake
special measures to attain the standards.” EPA determines
the attainment status of each air quality control region for
each criteria pollutant; and the states prepare SIPs, subject
to federal approval, to move the nonattainment regions into
attainment.® But GHGs, especially carbon dioxide, are so
thoroughly mixed in the atmosphere that every air quality
control region in the country will be either in attainment
or nonattainment, depending only on where the NAAQS is
set. Thus we lose the central role of NAAQS in helping to
determine which areas need improvement and which do not.

Moreover, the Clean Air Act envisions ongoing monitor-
ing to see how each air quality control region is doing in
achieving or maintaining attainment.” This is intended as
a feedback loop; as regions succeed in improving their air
quality, they are rewarded by being subject to less stringent
requirements. But no region’s own actions alone will have a
discernable effect on the airborne levels of carbon dioxide in
that region; those levels are determined by the cumulative
actions of all the countries on the planet.

Determination of where to set NAAQS would be a thorny
issue for EPA. PM&D suggest 500 ppmv in carbon dioxide
equivalents. We are now slightly above 380 ppmv in carbon
dioxide."” As PM&D acknowledge, some major voices, led
by Dr. James Hansen of NASA, argue that 350 ppmv of car-
bon dioxide is necessary.!! Whether the number is above or
below 380 ppmv carbon dioxide makes all the difference in
the attainment status of each air quality control region.

The attainment status of a locality also determines what
technology standard applies to stationary sources in the
locality undergoing new source review. In attainment areas,
it is best available control technology (BACT); in nonattain-
ment areas, it is lowest achievable emission rate (LAER).!2
Here too, this distinction makes no sense in the GHG con-
text. To pick the most prominent technology, EPA will need
to determine whether new coal-fired power plants will have
to incorporate carbon capture and sequestration (CCS), and

CCS may or may not be deemed to be BACT or LAER; but

7. The NAAQS/SIP architecture is set forth in Clean Air Act of 1970, 42 U.S.C.
§§7409-7410, ELR Star. CAA §§109-110.

8.  Seeid. §7410.

. Seeid. §7407.

10. U.S. Department of Commerce, National Oceanic and Atmospheric Admin-
istration, Carbon Dioxide, Methane Rise Sharply in 2007, Apr. 23, 2008, at
http://www.noaanews.noaa.gov/stories2008/20080423_methane.html  (last
visited May 31, 2009).

11. James Hansen et al., Target Atmospheric CO: Where Should Humanity Aim?, 2
OpeEN ATMOSPHERIC ScI. J. 217, 228-29 (2008).

12. See 42 U.S.C. §§7475(a)(4), 7503(a)(2), ELR Star. CAA §§165(a)(4),
173(a)(2).

ENVIRONMENTAL LAW REPORTER

8-2009

that determination will not be related to whether a particular
plant is in an attainment or a nonattainment region.

Thus I believe the NAAQS step is unproductive for this
process and should be skipped altogether.

Ill. State Implementation Plans

The next step proposed by PM&D is the preparation of SIPs.
There is an appeal in requiring each state to develop its own
plan to reduce GHG emissions. However, PM&D’s sugges-
tion that each state be allocated a share of the nation’s GHG
reduction burden is fraught with difficulty. PM&D suggest
that this allocation “will undoubtedly become the subject of
much negotiation,” and that “[a]llocations must consider fac-
tors such as population and projected growth rates.”

To return to the medieval analogy, I think this is an invi-
tation to another Hundred Years’ War. Every state will be
able to make a compelling case why it should have a low
burden. Some states will cite their economic distress; oth-
ers, their existing strong mass transit system, or their land
use patterns that make mass transit impossible. If the deci-
sion is thrown to Congress, one might expect the outcome to
more closely reflect the relative political power of individual
members of the House and the Senate than the physical and
economic attributes of each state. Occasionally Congress
punts difficult decisions to independent appointed bodies,
such as the Defense Base Closure and Realignment Com-
mission (BRAC), which had the politically impossible task of
deciding which military bases to close."” But at least BRAC
was given criteria to apply; it is not at all clear what crite-
ria would be established for allocation of state GHG reduc-
tion mandates. For example, I have difficulty imagining how
one would quantify the relative obligations of Delaware and
North Dakota, states with similar populations but almost
nothing else in common economically or geographically.

The SIP approach also invites considerable difficulties with
respect to emissions leakage. Much of the electricity used in
California is generated in Arizona and Nevada; which state’s
SIP is responsible for reducing this electricity generation and
use?* Which state is responsible for reducing motor vehicle
use, when there is a central city at the core but commut-
ers arrive from more than one state (I am thinking here of
New York, Washington, D.C., Philadelphia, and Chicago)?
Answers can be devised to these questions, but they rob the
state allocation process of some of the purity that might be
apparent on first look.

If the NAAQS framework is preserved in conjunction
with SIPs, then, at least the way the Clean Air Act is currently
structured, SIPs for nonattainment areas must contain a long
list of items. Among them are the adoption of all Reasonably
Available Control Measures; provisions for Reasonable Fur-

13. For an example of the political maneuvering surrounding base closures and
discussion of the BRAC process, see Eric Schmitt, Panel on Base Closings Says
the List Is Likely to Change, N.Y. Times, May 23, 2005, at A16.

14. See CaL. ENErGY COMM'N., INTEGRATED ENERGY PoLicy REPORT 2007 SuMm-
MARY 11 (2007), available at http://www.energy.ca.gov/2007publications/
CEC-100-2007-008/CEC-100-2007-008-CMF-ES.PDF (last visited May
31, 2009).
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ther Progress; “general conformity” and “transportation con-
formity” provisions; and (impossibly, depending on where
the NAAQS is set) attainment of NAAQS within five years
of the effective date of the nonattainment designation (or ten
years if EPA makes certain findings).”

IV. Alternative Approach to State Role

Though the Clean Air Act’s current SIP mechanism may not
work, I agree with PM&D that a federal GHG system should
preserve an important role for the states. This might be done
through an optin system, which I describe below. The two
questions to be addressed are:

1) How does a state get into the system?
2) What does a state get in return?

As to the first question, a state might be eligible if it
adopted certain items from a menu of potential action items.
Some of these items might become obsolete if the federal pro-
gram establishes them on a national level, but surely some
will survive. The menu might include a renewable portfolio
standard, an energy efficiency portfolio standard, a Califor-
nia-level motor vehicle emissions standard, a low-carbon fuel
standard; stringent standards for energy efficiency in build-
ings, forest preservation programs, and sustainable agricul-
ture programs. These are just a few examples of what could
be a long list. PM&D have listed many possible actions in
their discussion of possible portfolios. The items on the menu

would need to be weighted so that a given level or rate of
GHG reduction would be achieved.

15. See 42 U.S.C. §7502(c), ELR Star. CAA §172(c).
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States that are eligible to opt into the system might then
be entitled to a portion of the proceeds from the national
sale of GHG emissions allowances. They might also be
entitled to some flexibility structuring how they meet other
requirements of the new law. For example, if the new law has
technology standards for certain kinds of facilities, perhaps
a state that has earned the opt-in designation could excuse
some facilities from the standards or give them more time
to comply. (Care would have to be exercised that this did
not lead to environmental justice problems by allowing the
excessive emissions of non-GHG pollutants that have adverse
local impacts.)

The Clean Air Act, the Clean Water Act, and other federal
environmental programs have many success stories based on
technology standards, fuels controls, and other command-
and-control strategies. A federal GHG law could do well by
adopting a number of such strategies, but states might enjoy
the ability to relax some of these command-and-control
mandates in exchange for other actions that achieve compa-
rable GHG reductions.

V. Conclusion

Regardless of the mechanisms that are ultimately adopted,
PM&D have made a major contribution in highlighting the
importance of continued state action and authority. In the
legislative battles that are in our immediate future, we should
recognize the central role that the states can play, and we
should be slow to adopt provisions that could unduly pre-
empt this role.
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Court’s decision in Massachusetts v. EPA," in April 2007,

then-Chair of the House Energy and Commerce Com-
mittee John Dingell argued that developing trends—without
the adoption of rationalizing comprehensive federal climate
legislation—would lead to a “glorious mess.”> He was refer-
ring to the potential combination facing businesses of U.S.
Environmental Protection Agency (EPA) piecemeal climate
regulations, emerging state and regional programs, and the
consequences of continuing litigation pursuing a wide variety
of legal theories that could impose liabilities for greenhouse
gas emissions. Are we able to find a path out of that mess?

Peterson et al. (the authors) set forth a wonderfully lau-
datory goal of leveraging and integrating state strategies,
economic sectors, and policy instruments to create a robust
regulatory platform for addressing climate change. Yet,
several of the central weapons they seck to deploy, such as
the Clean Air Act’s national ambient air quality standards
(NAAQS) and state implementation planning process,
clearly are not neat fits for this challenge. These approaches
raise three kinds of concerns: can they practically be admin-
istered or accomplished; are they politically attainable; and
in the end, would they provide sufficient tools to accomplish
this task.

Current Clean Air Act provisions and emerging state pro-
grams at best serve as an important backstop to comprehen-
sive congressional action to redress global warming, not as a
necessarily essential component of it. One wonders whether,

In marking the one year anniversary of the U.S. Supreme

1. Massachusetts v. EPA, 549 U.S. 497, 37 ELR 20075 (2007).

2. Strengths and Weaknesses of Regulating Greenhouse Gas Emissions Using Exist-
ing Clean Air Act Authorities: Hearing Before the Subcomm. on Energy and
Air Quality of the H. Comm. on Energy and Commerce, 110th Cong. (2008)
(statement of Rep. John D. Dingell, Chairman, House Comm. on Energy
and Commerce).
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in pursuing the strategy set out by the authors, they might
instead exacerbate the very glorious mess envisioned by Con-
gressman Dingell, as compared to other tools that are avail-
able to take on this challenge.

One must question the political practicality of the solution
envisioned. Many of the approaches examined by the authors
would themselves require targeted and deeply detailed con-
gressional action. These steps would require at least as broad,
and arguably even greater, a measure of congressional sup-
port as comprehensive cap-and-trade climate legislation,
given their highly detailed nature.

The centerpiece for a robust and effective policy response
to climate change is most likely to be economy-wide cap-
and-trade legislation that also fully addresses, integrates, and
resolves existing Clean Air Act authorities. Otherwise, our
approach will have neither the operational clarity nor the
level of political buy-in that will be necessary to move an
effective legislative response forward. A comprehensive cap-
and-trade program is essential to incenting and deploying
new technology. Neither targeted source control nor sec-
toral cap-and-trade programs would provide the broad-based
incentives for the development of solutions that are necessary
to address the scale of the greenhouse gas climate problem.
Nor is the relative simplicity of the acid rain program a rea-
son why cap-and-trade would not be effective in this admit-
tedly more complicated context.

Similarly, a critical part of the climate solution must be
supplied by robust, functioning, eficient markets that pro-
vide the means to deploy capital and encourage technol-
ogy solutions. Simply weaving together existing state and
regional trading programs would not provide two of the
essential elements for making these markets a success. First,
they would not, in themselves, provide either the depth or
sufficient liquidity to promote adequate levels of trading. On
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the other hand, these markets should not be given free reign
to operate on their own. Rigorous market oversight, designed
to provide a level of transparency, integrity, and confidence
in these markets, is also a critical component of their success.
It is hard to imagine how that level of oversight could be sup-
plied at the state level; rather, a carefully constructed federal
program is necessary to ensure that a market accomplishes
its environmental objectives and that participants have the
confidence to partake in a robust fashion.

Despite this concern, it is important to recognize the
significance of state activities as a backstop for inadequate
federal action. Likewise, many of the features of federal legis-
lation derive from pilots created by the states over the last sev-
eral years. States should be encouraged to continue to serve
as laboratories for innovation and should retain a role as a
backstop in the event a federal scheme ultimately does not
go far enough.

The authors’ fundamental tenant, that it is possible to
set scientific goals at the same time as the science can—and
is even encouraged to—continue to develop, is an impor-
tant insight. The Clean Air Act NAAQS process has been
uniquely successful in this regard. Likewise, the authors
importantly recognize the significance of congressional
action in some fashion in setting or ratifying the scientific
basis of the fundamental emissions reduction targets, so as
to provide political buy-in, long-range business planning cer-
tainty, and to help avoid state-by-state rulemaking litigation.
Yet, that critical insight appears to be at tension with the
multi-pronged and more disparate approach envisioned in
the rest of this Article.

In envisioning complex systems, few things are likely to
rival an attempt to apply the state implementation plan (SIP)
process of implementing NAAQS to greenhouse gases. This
challenge should not be underestimated. Certainly the SIP
process is capable of accounting for extraneous contributions
of pollutants, such as in the interstate transport provisions.?
But it is difficult to imagine Congress itself developing state-
by-state goals or calculating and parceling out the appropriate
compliance component derived from utility demand reduc-
tion state-by-state, as the authors suggest. There is no reason
to think, as the authors also seem to argue, that it would
be much faster or that it would root governmental action
any more firmly in science to have Congress itself establish
NAAQS. And if it is hard to imagine the current Congress
digging into the details of state-based compliance programs
for either maintaining or attaining a standard in the future,
it is perhaps even more difhicult to picture Congress devel-
oping the necessary detailed information and understanding
to legislate firm granular backstops where EPA fails to take
adequate action—akin to the highly proscriptive soft and

3. 42 U.S.C. §7426, ELR Star. CAA §126.

8-2009

ENVIRONMENTAL LAW AND POLICY ANNUAL REVIEW

hard hammers of the Resource Conservation and Recovery
Act*—as suggested by the authors.

A comprehensive cap-and-trade program looks far sim-
pler in the end than these multiple state-based efforts. Com-
bining such an approach with targeted source regulations,
building on, for example, possible Title II findings regarding
motor vehicles, is perhaps within reach and could be tremen-
dously effective at combining firm action with cost effective
compliance flexibilities. Likewise, there are also areas where
states are uniquely qualified to contribute to a broad-based
solution, particularly in charting plans to promote adapta-
tion to manage unavoidable climate impacts.

Perhaps the greatest concern with the authors’ approach
is that it could, in the end, divert pressure for comprehen-
sive federal legislation, rather than build consensus for it. The
recently introduced discussion draft by Chairmen Waxman
and Markey, the American Clean Energy and Security Act
of 2009, presents a viable approach to comprehensive cap-
and-trade legislation that reconciles state and targeted source
reduction efforts. That proposal pragmatically suspends state
activities,” recognizing that it will take concentrated and
broad-based effort and support to enact and implement the
kind of comprehensive program necessary to address effec-
tively the greenhouse gas challenge. It may take time to iron
out the details, but state programs still serve as a critical long-
term backstop and potential laboratory of experimentation.

4. 42 US.C. §§6901-6992k, ELR Star. RCRA §§1001-11011.
5. American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong. §1
(2009).
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Comment on Developing a
Comprehensive Approach to Climate
Change Mitigation Policy in the
United States: Integrating Levels of
Government and Economic Sectors

by Raymond B. Ludwiszewski and Charles H. Haake

Raymond B. Ludwiszewski is former General Counsel, U.S. Environmental Protection Agency, and
currently a partner in the Washington, D.C., office of Gibson, Dunn & Crutcher LLP. Charles H.
Haake is Of Counsel in the Washington, D.C., office of Gibson, Dunn & Crutcher LLP.

ddressing global climate change through the regula-
Aaion of greenhouse gas emissions is an issue of broad
ational and international concern, touching on

many facets of this country’s environmental and economic
well-being. Crafting a workable solution will require a
coordinated and comprehensive approach, for only such an
approach will maximize the environmental benefits of regu-
lation while not imposing undue costs on already strained
American businesses and consumers. Developing a Compre-
hensive Approach to Climate Change Mitigation Policy in the
United States: Integrating Levels of Government and Economic
Sectors by Peterson, McKinstry, and Dernbach highlights
two threshold questions that policymakers face in addressing
greenhouse gas regulation.! First, given that federal action to
address greenhouse gas emissions is a virtual certainty, what
role should be left for states and localities to play? Second, in
crafting a federal response, do the existing authorities under
the Clean Air Act® provide a workable framework for green-
house gas regulation, or is a new regulatory regime required?

Ludwiszewski and Haake are both members of the firm’s Environmen-
tal and Natural Resources Practice Group and represent various seg-
ments of the automobile industry in litigation concerning greenhouse
gas emissions and global warming issues, including Green Mt. Chrys-
ler Plymouth Dodge Jeep v. Crombie, 508 F Supp. 2d 295, 37 ELR
20232 (2007) and Central Valley Chrysler-Jeep, Inc. v. Goldstene,
2008 U.S. Dist. LEXIS 82882, 37 ELR 20309.

1. Thomas D. Peterson et al., Developing a Comprehensive Approach to Climate
Change Mitigation Policy in the United States: Integrating Levels of Government
and Economic Sectors, 39 ELR (EnvTL L. & Por’y ANN. Rev.) 10711 (Aug.
2009) (a longer version of this Article was originally published at 26 Va. Ex-
vrL. LJ. 227 (2008)).

2. 42US.C §§7401—7671q, ELR Star. CAA §§101-618.
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On the first question, Peterson et al. suggest that states will
continue to play a significant role in shaping climate change
regulation in conjunction with federal action. The authors’
conclusion, however, begs the threshold question of which
level of government--the state governments or the federal
government—is best suited to enact requirements addressing
climate change that balance the various competing interests
and reach the optimal level of stringency.

The proper allocation of regulatory responsibility between
the state and federal governments has been described by one
commenter as the pursuit of the best “jurisdictional match.”
Often this match is not made, thus resulting in a “jurisdic-
tional mismatch”—that is, “[t]he federal government regu-
lates in many areas where there is no clear analytical basis
for federal regulation,” while “[a]t the same time, the federal
government is relatively absent where a stronger federal pres-
ence could be justified.™ This commenter concludes, cor-
rectly in our opinion, that “[g]lobal climate change policy
is a prime example of increasing state activity where federal
action would provide for a greater jurisdictional match.”

There are many reasons why the federal government is best
suited to regulate greenhouse gas emissions. Deciding the
optimum level of regulation entails an analysis of the rela-
tive costs and benefits of more stringent regulations; in other
words, regulations will be set at the level where the benefits of
additional stringency is outweighed by the additional costs to
society. In the case of greenhouse gas emissions, often neither
the costs nor the benefits of a state regulation are fully inter-
nalized within the regulating state, thus making that state

3. Jonathan H. Adler, Jurisdictional Mismatch in Environmental Federalism, 14
N.Y.U. Envrr. L.J. 130, 175 (2005).

4. Id at132.

5. Id at175.
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the suboptimal body to weigh the costs and benefits of regu-
lation. This is especially true for mobile sources like cars and
trucks, as exemplified by California’s motor vehicle emissions
program,® which Peterson et al. reference in their article. For
these sources, the “consumer states,” such as California and
New York, which seek to impose limits on the level of green-
house gases emitted from vehicles sold in those states,” are
different from the “producer states,” such as Michigan and
Tennessee. Thus, the costs of motor vehicle emissions regula-
tions are borne disproportionately by states other than the
ones setting the regulations.

This result might be justifiable where the regulating state
internalizes the benefit of its regulatory program. For exam-
ple, California has traditionally regulated the emissions of
pollutants that cause localized smog, such as hydrocarbons
and oxides of nitrogen. Such regulations have provided the
citizens of California (and the other states that have adopted
the California program) with significant tangible benefits in
the form of improvements in the quality of their air. Those
states therefore have been able to fully internalize the ben-
efits of their regulations. However, greenhouse gases like car-
bon dioxide do not stay localized, but rather disperse evenly
throughout the atmosphere. Accordingly, carbon dioxide
emissions in California have no greater impact on the climate
in California than they do elsewhere in the world.® For this
reason, California has recognized that its proposed motor
vehicle greenhouse gas regulations will not by themselves
have any meaningful impact on ambient temperature or on
the climate in that state.” In such a circumstance, where both
the costs and the benefits of regulation will be realized across
the nation as a whole, the federal government is best posi-
tioned to chart the appropriate course, taking into account

6. Section 209(a) of the Clean Air Act preempts states from adopting or enforc-
ing motor vehicle greenhouse gas regulations. 42 U.S.C. §7543(a), ELR Star.
CAA §209(a). However, §209(b) allows the state of California to receive a
waiver of Clean Air Act preemption if the conditions of that statute are met.
1d. §7543(b). Other states may then adopt the California program under §177
of the Act. 1d. §7507.

7.  Californias motor vehicle greenhouse gas regulations are set forth at Car.
Cobk REGs. tit. 13, §1961.1 (2009). On March 6, 2008, then-EPA Adminis-
trator Stephen Johnson denied California’s request for a Clean Air Act waiver
for these regulations. See California State Motor Vehicle Pollution Control
Standards; Notice of Decision Denying a Waiver of Clean Air Act Preemption
for California’s 2009 and Subsequent Model Year Greenhouse Gas Emission
Standards for New Motor Vehicles, 73 Fed. Reg. 12156 (Mar. 6, 2008). That
decision is being reconsidered by the new EPA Administrator.

8.  The National Academy of Sciences asserts that:

“[Glreenhouse gases released anywhere in the world disperse rapidly

in the global atmosphere. Neither the location of release nor the activ-

ity resulting in a release makes much difference. A molecule of CO,

from a cooking fire in Yellowstone or India is subject to the same laws

of chemistry and physics in the atmosphere as a molecule from the

exhaust pipe of a high-performance auto in Indiana or Europe.”
ComM. oN Scr., ENG’G, & Pus. PoLicy, Nar’L Acap. oF Scr., PoLicy IMpLICA-
TIONS OF GREENHOUSE WARMING: MITIGATION, ADAPTION, AND THE SCIENCE
Base 5 (1992).

9. See CaL. EnvTL. PROT. AGENCY, AIR REs. Bp., REGuraTIONS TO CONTROL
GREENHOUSE Gas Emissions FRoM MoToR VEHICLES, FINAL STATEMENT
oF REasoNs 229, 231-34 (2005), available at http://www.arb.ca.gov/regact/
grnhsgas/fsor.pdf) (last visited May 30, 2009).
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all of the relevant considerations—such as the anticipated
environmental benefits, the costs borne by consumers, and
the regulatory burdens imposed on industry.

The second question identified is how the federal gov-
ernment should structure its regulatory response to cli-
mate change. Peterson et al. are correct that, in light of the
Supreme Court’s decision in Massachusetts v. EPA," federal
action seems inevitable and that the Clean Air Act is the
most likely avenue for such action. However, we fear that the
authors overstate the extent to which the Clean Air Act pro-
vides a workable framework for regulating greenhouse gases
like carbon dioxide. As former EPA Administrator Stephen
L. Johnson stated in the Agency’s Advance Notice of Pro-
posed Rulemaking: Regulating Greenhouse Gas Emissions
Under the Clean Air Act (ANPR)," “the Clean Air Act,
an outdated law originally enacted to control regional pol-
lutants that cause direct health effects, is ill suited for the
task of regulating global greenhouse gases.”’* This sentiment
was echoed by the heads of the Departments of Agriculture,
Commerce, Transportation, and Energy, who, in a very
unusual move, published their opposition to regulating car-
bon dioxide under the Clean Air Act in the Federal Register
along with the ANPR.” From the other side of the politi-
cal spectrum, Congressman John Dingell, then-Chairman
of the House Energy and Commerce Committee, put it best
when he said that the likely result of regulating carbon diox-
ide under the Clean Air Act would be a “a glorious mess.”™

As Peterson et al. point out, there are other sections of the
Clean Air Act that contain “endangerment” language that is
very similar to that construed by the Supreme Court in Mas-
sachusetts. Once EPA determines that carbon dioxide triggers
an endangerment when emitted from a tailpipe, it is very dif-
ficult to understand why it does not trigger a similar find-
ing when emitted from other regulated sources. However,
applying these other provisions to carbon dioxide would be
unworkable and demonstrates that the Act is not well-suited
to regulating carbon dioxide.”

For example, one such section identified by Peterson et
al. is §108, which governs the creation and attainment of
national ambient air quality standards (NAAQS).'® These
standards, or more stringent standards adopted by the states,
are implemented through federally approved state imple-
mentation plans (SIPs). State and regional compliance with

10. 127 S. Ct. 1438, 37 ELR 20075 (2007).

11. Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg.
44354 (July 30, 2008).

12. Id. at 44355.

13. Id. at 44356-78.

14.  Strengths and Weaknesses of Regulating Greenhouse Gas Emissions Using Exist-
ing Clean Air Act Authorities: Hearing Before the Subcomm. on Energy and
Air Quality of the H. Comm. on Energy and Commerce, 110th Cong. (2008)
(statement of Rep. John D. Dingell, Chairman, House Comm. on Energy
and Commerce).

15. Id. (statement of Raymond B. Ludwiszewski, partner, Gibson, Dunn &
Crutcher LLP).

16. Peterson et al., supra note 1, at 10717.
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NAAQS requirements is judged from the perspective of pol-
lutant concentration in the ambient air. For traditional cri-
teria pollutants, compliance with NAAQS depends in large
part on local conditions such as local emissions, prevailing
air flow conditions, and topography. If an area is a nonat-
tainment area, it may be required to implement strict limits
on emissions of the nonattainment pollutants in an effort to
meet NAAQS concentrations.

This regulatory construct makes little sense in the context
of greenhouse gas emissions. Because greenhouse gases dis-
perse globally, it would be impossible for EPA to distinguish
attainment from nonattainment areas for any greenhouse gas
NAAQS. If NAAQS for greenhouse gases is set at a level
below the current global atmospheric concentration, then
EPA would be required to list all states as nonattainment
areas. Under this scenario, a state could never achieve attain-
ment status with its own efforts; rather, the ability of states
to reach attainment would depend on the willingness not
only of other states, but also of nations around the globe, to
reduce their greenhouse gas emissions. Alternatively, if EPA
set the greenhouse gas NAAQS at the current atmospheric
concentrations, states would have to offset all new emis-
sions—both from within their own borders, as well as far
away venues like India and China—in their SIPs. Neither of
these scenarios makes much sense.

Regulating greenhouse gases under the Clean Air Act
would also trigger the new source review (NSR) program,
which requires preconstruction review and permitting for
major emitting facilities.” The term “major emitting facil-
ity” is defined in the statute as a source that has the potential
to emit at least 250 tons per year of a regulated pollutant or,
if included on EPA’s select list of source categories, at least
100 tons per year of a regulated pollutant.”® Although the
100 to 250 tons per year levels of traditional pollutants is a
threshold that generally limits permit requirements to large
stationary sources, like electric utilities, chemical plants, and
refineries, that threshold is not set high enough to capture
only major stationary sources of the carbon dioxide. Rather,
the 250 tons per year threshold will dramatically expand
the number of facilities that would be forced to undergo
the arduous preconstruction permitting process. Office and
apartment buildings, hotels, enclosed shopping malls, large
retail stores, warehouses, college buildings, and hospitals
could become subject to the Clean Air Act permitting pro-
cess for the first time. For example, the average office build-
ing in New York City emits 20 pounds of carbon dioxide per
square foot. This average would indicate that any building
over 25,000 square feet would be a major stationary source.
Applying this threshold, EPA estimates that the number of
sources subject to the NSR requirements would increase by

17. 42 U.S.C. §7475, ELR Star. CAA §165.
18. 42 U.S.C. §7479(1), ELR Star. CAA §169(1).
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10 fold, and that the agency would have to process 2,000 to
3,000 permits per year."” The notion that a landowner would
have to engage climate scientists and emissions experts and
develop air emissions studies and models in order to satisfy
the requirements of NSR permitting program before being
able to build a small office building or medical facility illus-
trates the inappropriateness of existing Clean Air Act pro-
grams to regulate greenhouse gases.

Both the current Administration and the new Congress
have set climate change as their top environmental priority.
Congressional leaders have signaled that they hope to have
draft legislation out of committee by Labor Day, while the
new EPA is working on complying with the mandate from
Massachusetts v. EPA. As these initiatives move forward, it is
incumbent that all sectors of the federal government work
together on a coordinated national approach to climate
change that properly balances all of the costs against all of
the benefits. Doing so will require either new legislation or
amendments to the Clean Air Act that specifically address
greenhouse gases and that vest primary regulatory respon-
sibility with the federal government. Any other approach
threatens to impose unnecessary costs on businesses and
consumers at a time when the economy can ill-afford it.

19. Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg.
at 44499.
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ARTICLE

Climate Change and the Endangered
Species Act: Building Bridges
to the No-Analog Future

by J.B. Ruhl

J.B. Ruhl is the Matthews & Hawkins Professor of Property at The Florida State University College of Law, Tallahassee, Florida.

l. Introduction

The pika is toast. More specifically, the American pika
(Ochotona princeps) is running out of places to live,! and
global climate change appears to be the primary cause of
its decline.? This tiny rabbit-like species has the unfortunate

The author would like to thank Michael Bean, Robin Kundis Craig,
Holly Doremus, Don Elliott, Alex Klass, David Policansky, and Ka-
trina Wyman for input on earlier versions of this work, to participants
in workshops at Florida State, Georgetown, Virginia, the Department
of the Interior, and Defenders of Wildlife for their helpful comments,
to my research assistants Nino Chiarello and the late Lucinda Lago-
masino, and to the FSU College of Law for financial and other sup-
port. Please direct any questions or comments to jrubl@fsu.edu. This
Article is excerpted from 88 B.U. L. Rev. 1 (2008) and is reprinted

with permission.

1. The background on the pika in this paragraph is derived from Donald K. Gray-
son, A Brief History of Great Basin Pikas, 32 ]. BIoGEOGRAPHY 2103 (2005),
and Erik A. Beever et al., Pasterns of Apparent Extirpation Among Isolated Popu-
lations of Pikas (Ochotona princes) in the Great Basin, 84 ]. MammaLoGY 37
(2003).

2. In this Article, I unapologetically adopt the premise that global climate change
is occurring at anomalously rapid rates compared to historical trends, and
that anthropogenic (human-induced) sources of greenhouse gases (primarily
carbon dioxide) are a significant causal factor. I do not endeavor here to at-
tempt to convince anyone of this. The Intergovernmental Panel on Climate
Change (IPCC), an international scientific project representing hundreds of
scientists, has produced a series of reports, including a comprehensive set in
2007, synthesizing scientific information on climate change and its effects
on ecological conditions, all of which support the premises adopted herein.
See, e.g., INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, SUMMARY FOR
PoLicYMAKERS, CLIMATE CHANGE 2007: IMPACTS, ADAPTATION, AND VULNER-
ABILITY, CONTRIBUTION OF WORKING GROUP II TO THE FOURTH ASSESSMENT
REPORT OF THE INTERGOVERNMENTAL PANEL ON CrimaTE CHANGE 8-10
(2007), available ar http://www.ipce.ch/pdf/assessment-report/ar4/wg2/ar4-
wg2-spm.pdf [hereinafter CLivaTe CHANGE ImpacTs SUMMARY] (last visited
May 18, 2009); INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, SUMMARY
FOR PoLicYMAKERS, CLIMATE CHANGE 2007: MITIGATION, CONTRIBUTION OF
WorkING Group III To THE FOURTH ASSESSMENT REPORT OF THE INTERGOV-
ERNMENTAL PANEL ON CLIMATE CHANGE passim (2007), available ar htep://
www.ipcc.ch/pdf/assessment-report/ar4/wg3/ar4-wg3-spm.pdf (last visited
May 18, 2009); INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, SUMMARY
FOR PoLiCYMAKERS, CLIMATE CHANGE 2007: THE PHysicaL ScCIENCE Basis,
CoNTRIBUTION OF WORKING GrOUP I TO THE FOURTH ASSESSMENT REPORT
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trait of being remarkably well-adapted to the cold, high-
altitude, montane habitat of the Sierra Nevada and Rocky
Mountain ranges in the North American Great Basin. The
pika’s problem is that as global climate change causes surface
temperatures to rise, the altitude below which pikas cannot
find suitable conditions for survival also is rising.

The pika’s recent decline and gloomy future call to mind
the protective capacity of the Endangered Species Act
(ESA),? often referred to as the “pit bull” of environmental
laws.® The United States Fish & Wildlife Service (FWS),
which administers the ESA for terrestrial and freshwater
species,’ has identified over 1250 animal and plant species in
the United States for protection and has exercised its regula-
tory authority throughout the nation to fulfill the statute’s
goal of conserving imperiled species.® The ESA is credited

OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE 2-5 (2007), avail-
able at htep:/[www.ipce.ch/pdf/assessment-report/ard/wgl/ar4-wgl-spm.pdf
[hereinafter PrysicaL SciENCE Basts Summary] (last visited May 18, 2009);
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE AND
Broprversrty, IPCC TecunicaL Paper V 1 (2002), available at hitp:/ /[ www.
ipcc.ch/pdf/technical-papers/climate-changes-biodiversity-en.pdf [hereinafter
CriMaTE CHANGE AND Bropiversity] (last visited May 18, 2009). See generally
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2007
SYNTHESIS REPORT: SUMMARY FOR Poricy MakERs (2007), available at htep://
www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr_spm.pdf (last visited May
18, 2009) (summarizing the IPCC’s work to date).

3. Endangered Species Act of 1973, 16 U.S.C. §§1531-44, ELR Star. ESA
§§2-18.

4. See, e.g., Steven . Quatles, The Pit Bull Goes to School: The Endangered Species
Act ar 25: What Works?, 15 EnvrL. E 55, 55 (1998) (discussing the origins of
this reputation). See generally Steven P. Quarles & Thomas R. Lundquist, 7he
Pronounced Presence and Insistent Issues of the ESA, 16 Nat. RESOURCES & ENv'T
59 (providing additional historical context highlighting the Act’s “overbearing
statutory certainty”).

5. The National Oceanic and Atmospheric Administration’s National Marine
Fisheries Service (NMFS) (also known as NOAA-Fisheries) administers the
ESA for most marine species and anadromous fish. My principal focus is on
FWS and terrestrial and freshwater species. What is observed in this article
about the ESA, however, applies equally to administration of the statute by
the NMEFS.

6. See U.S. Fish & Wildlife Serv., The Endangered Species Program, http://www.
fws.gov/endangered/ (last visited May 22, 2009) (providing information about
the program and highlighting recent stories).
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with preventing the vast majority of protected species from
ultimate extinction.”

Practically speaking, however, what can the ESA do for
the pika? The ESA takes a species-specific approach that has
proven effective when employed to address discrete human-
induced threats that have straightforward causal connec-
tions to a species, such as clearing of occupied habitat for
development or damming of a river. That is not the pika’s
situation. Rather, a// anthropogenic sources of greenhouse
gases throughout the planet, from a small farm to a sprawl-
ing refinery, are contributing to the demise of the pika, and
the species’ decline is gradual and largely invisible to human
perception. Pikas will not drop dead because of exposure to
greenhouse gas emissions—they will just fade away as their
habitat transforms below their feet. The ESA has proven to
be unwieldy when applied on large working landscape levels,®
so is there reason to believe it will be any more effective when
applied on global levels to this kind of creeping oblivion?

The pika thus serves as an example of the tension global
climate change will create in the administration of the ESA
and other environmental laws. On the one hand, the case for
bringing these and other climate-threatened species under
the ESA’s protective wings seems as unequivocal as they
come. On the other hand, given the reasonably anticipated
trajectory of global climate change and its effects on ecosys-
tems, there soon may be no practical way to administer the
ESA in its present form for those species.

The ESA is by no means unique in finding itself between
a rock and a hard place due to climate change. For example,
the U.S. Environmental Protection Agency (EPA) recently
denied a citizen rulemaking petition asking the agency to
regulate greenhouse gas emissions from motor vehicles as an
air pollutant under the Clean Air Act.” The agency dismissed
the petition on the basis that global climate change is so com-
plicated either Congress did not provide for greenhouse gas
emissions to be subject matter for the Clean Air Act or, if
Congress did so provide, the agency properly identified con-
flicting policy concerns as a basis for deciding not to regu-
late emissions."

But the Supreme Court nipped this kind of reason-
ing in the bud. In Massachusetts v. EPA,"" a majority of the
Court found that the EPA erred in denying the rulemak-
ing petition, making clear the principle that simply because
Congress did not have climate change on its mind when it
drafted a law does not mean 30 or however many years later
the agency responsible for implementing the law can ignore

7. See]. Michael Scott et al., By the Numbers, in THE ENDANGERED SPECIES ACT
At THIRTY 16, 29-32 (Dale D. Goble et al. eds., Island Press 20006) (discussing
measures of success).

8.  See A. Dan Tarlock, 7he Dynamic Urban Landscape, in THE ENDANGERED
Species Act ar THIRTY, supra note 7, at 127, 127-32; Barton H. Thompson
Jr., Managing the Working Landscape, in THE ENDANGERED SPECIES ACT AT
THIRTY, supra note 7, at 101, 104-26.

9. 42 U.S.C. §§7401-7671q, ELR Star. CAA §§101-618. See Control of Emis-
sions From New Highway Vehicles and Engines, 68 Fed. Reg. 52922, 52922
(Sept. 8, 2003) (denying petition requesting EPA regulation of certain GHG
emissions from new motor vehicles and engines under CAA).

10. Id. at 52929-31.

11. 549 U.S. 497, 37 ELR 20075a (2007).
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the effects of climate change."” Like any other phenomenon
that comes along after a statute is enacted, if global climate
change becomes relevant to the statutory text and policy,
it is fair game, if not mandatory fodder, for incorporation
into the regulatory program. Hence, the Court concluded,
greenhouse gas emissions, because they are linked to climate
change and its numerous anticipated ill effects, fit the Clean
Air Act’s broad definition of an air pollutant.”

After Massachusetts v. EPA, one can argue it is incumbent
on al/ federal regulatory agencies to assess how global climate
change is to be integrated into their respective regulatory
programs. Evaluating the fit between a regulatory program
and climate change, however, often boils down to identify-
ing the scope of discretion an agency has at its disposal with
respect to climate change and determining how the agency
can legitimately exercise it. The EPA knows now that it must
make a decision about the effects of greenhouse gas emis-
sions from motor vehicles and whether to regulate them, but
what is the scope of the agency’s discretion in making that
decision? That is the question the Court in Massachusetts v.
EPA left for the EPA to answer under the Clean Air Act' and
the question this article explores from the perspective of the
ESA as presently constituted.” Many ecologists believe we
face a no-analog future—one for which we have no experi-
ence on which to base projections of ecosystem change'® and
for which models designed to allow active management deci-
sions as climate change takes effect are presently rudimentary
and imprecise.”

I propose a coherent game plan for the FWS based on
four assumptions: (1) even with swift and effective adoption
of global-wide greenhouse gas emission mitigation measures,
some residual climate change will continue to occur over the
next 50 years'®; (2) realistically, global-wide mitigation mea-
sures will not entirely reverse greenhouse gas emissions to
1990 levels; but (3) mitigation measures will stabilize emis-

12. Id. at 532-34. See generally Arnold W. Reitze Jr., Controlling Greenhouse Gas
Emissions From Mobile Sources—Massachusetts v. EPA, 37 ELR 10535 (July
2007) (summarizing the rulemaking petition, EPA decision, federal court pro-
ceedings, and effects of the case); Michael Sugar, Massachusetts v. Environ-
mental Protection Agency, 31 Harv. EnvrL. L. Rev. 531 (2007) (commenting
on the case and providing additional background material).

13.  Massachusetts, 549 U.S. at 527-30. The Clean Air Act defines “air pollutant” in
sweeping terms to include “any air pollution agent . . . including any physical,
chemical [or] biological . . . substance or matter which is emitted into or oth-
erwise enters the ambient air.” 42 U.S.C. §7602(g), ELR Star. CAA §302(g).
The Court found that “greenhouse gases fit well within [this] capacious defini-
tion.” Massachusetts, 549 U.S. at 532.

14. See Massachusetts, 549 U.S. at 534-35 (“We need not and do not reach the
question whether on remand EPA must make an endangerment finding, or
whether policy concerns can inform EPA’s actions in the event that it makes
such a finding.”).

15. This Article addresses the scope of agency discretion under existing statutory
provisions. Although the article examines potential rulemaking reforms within
the scope of existing statutory authority, I neither suggest nor review proposed
statutory reforms of the ESA or any other statute to respond to climate change.

16.  See Douglas Fox, Back to the No-Analog Future?, 316 SCIENCE 823, 823 (2007);
Douglas Fox, When Worlds Collide, CoNSERVATION, Jan.-Mar. 2007, at 28.

17. See Peter Cox & David Stephenson, A Changing Climate for Prediction, 317
Science 207, 207 (2007). For more on these modeling difficulties, see infra
Part ILA.

18. See Richard A. Kerr, How Urgent Is Climate Change?, 318 Science 1230, 1230
(2007) (“The system has built in time lags. Ice sheets take centuries to melt
after a warming. The atmosphere takes decades to be warmed by today’s green-
house gas emissions.”).
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sions at a level which will allow global climate regimes even-
tually to settle into a “natural” pattern of variation; and (4)
some species will not survive the transition from the present
to that future no matter what actions the FWS takes under
the ESA, but others can make it if we help them through
the transition. Under these assumptions, I argue that the
EWS should 7oz attempt to use the ESA to combat green-
house gas emissions or save all species threatened by cli-
mate change, but rather should use it as the bridge to the
no-analog future for those species that can benefit from the

ESA’s helping hand.

II. Climate Change as an Agent of
Ecological Reshuffling

The ESA is a change-management law designed to arrest
change in one direction—the decline of a species—and bring
about a new trajectory of change—recovery of the species.
FWS administers several core programs that provide the reg-
ulatory firepower needed to effectively intervene in four cat-
egories of environmental change that cause species decline:
(1) “the present or threatened destruction, modification, or
curtailment of” habitat; (2) “overutilization for commercial,
recreational, scientific, or educational purposes;” (3) “disease
or predation;” and (4) “other natural or manmade factors.”"”

* Section 4 authorizes FWS to identify “endangered” and
“threatened” species, known as the listing function,*
and then to designate “critical habitat™' and develop
“recovery plans” ** for the species.

* Section 7 requires all federal agencies to “consult”
with FWS to ensure that actions they carry out, fund,
or authorize do not “jeopardize” the continued exis-
tence of listed species or “adversely modify” their crit-
ical habitat.?

* Section 9 requires that all persons, including all pri-
vate and public entities subject to federal jurisdic-
tion, avoid committing “take” of listed species of fish

and wildlife.*

* Sections 7 (for federal agency actions)” and 10 (for
actions not subject to §7)% establish a procedure
and criteria for FWS to approve “incidental take” of
listed species.”

19. 16 U.S.C. §§1533(a)(1)(A)-(E), ELR Star. ESA §§4(a)(1)(A)-(E) (enumerat-
ing the factors by which endangered and threatened species are identified).

20. Id. §1522(a)(1).

21. Id. §1533(a)(3).

22. Id. §S1533(f).

23. Id. §1536(a)(2).

24. Id. §1538(a)(1).

25. Id. §1536(b)(4).

26. Id. §1539(a)(1).

27. “Incidental take,” although not explicitly defined in a specific statutory provi-
sion, is described in §10 of the statute as take that is “incidental to, and not the
purpose of, the carrying out of an otherwise lawful activity.” 74. §1539(a)(1)(B).
FWS has adopted this meaning in regulations implementing §7’s incidental
take authorization. 50 C.ER. §402.02 (2003).
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Of course, this authority is only useful in circumstances
where intervention is feasible and to the extent it is effective.

In this respect climate change presents a complicated sce-
nario. First, regulating emissions in the United States alone
is highly unlikely to be sufficient to reduce global emis-
sion levels. Second, even if regulatory measures are imple-
mented worldwide to curtail emissions, the political reality
is that they will impose phased-in reductions taking several
decades to return to benchmark emission levels designed to
stabilize or reduce greenhouse gas concentrations in the tro-
posphere. Most significantly, however, even if benchmark
levels are attained in the near future, the physical dynamics
of greenhouse gas effects on climate are such that climate
change will continue on its present trajectory for a signifi-
cant time period.*®

A.  Feedback, Nonlinearity, and Reshuffling—~Facing a
No-Analog Future

Three metrics drive much of the discussion of climate change
as a global phenomenon: rising tropospheric carbon diox-
ide levels as a causal agent, escalating mean global surface
temperatures, and rising sea levels.” The cause and effect
relationships at this level are fairly well understood: carbon
dioxide and other greenhouse gases trap heat radiating from
the earth’s surface, which causes surface level temperatures
to rise, which in turn causes polar and glacial ice to melt
and ocean water volume to expand, which cause sea levels
to rise.*

Of course, what matters for most regulatory agencies is
not how well we predict global trends such as surface tem-
perature and sea levels, but what happens at the sub-global
regional and local levels at which agencies act. For the FWS
it often will be the case that what matters for a particular
species is primarily a function of local ecological conditions
and their effects on the species. The FWS, in other words,
has to find models that predict the effects of global climate
warming on a wide range of physical and biological cycles,
“downscale” those effects to local ecological conditions, and
then evaluate the effects of those local changes on the species
of concern.

The FWS has no model of this sort at its disposal because
nobody has the experience or knowledge upon which to base
them. Ultimately, moreover, such models may simply be
beyond our capacity. Although all ecosystems undergo dis-
turbance regimes such as flood, fire, and drought, ecologists
understand that these forms of disturbance are part of the
stable disequilibrium of resilient, dynamic ecosystems.”" Cli-

28. See CLiMaTE CHANGE IMPACTS SUMMARY, supra note 2, at 19 (“Past emissions
are estimated to involve some unavoidable warming . . . even if atmospheric
greenhouse gas concentrations remain at 2000 levels”).

29. See Stefan Rahmstorf et al., Recent Climate Observations Compared to Projec-
tions, 316 ScIENCE 709, 709 (2007) (presenting climate trends and comparing
them to previous projections).

30. See PHysICAL SCIENCE Basis SUMMARY, supra note 2, at 10-17 (covering this
causal chain, as well as other primary and secondary drivers, both natural
and anthropogenic).

31. See generally PaNARCHY: UNDERSTANDING TRANSFORMATION IN HUMAN AND
NaruraL Systems (Lance H. Gunderson & C.S. Holling eds., 2002) (covering
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mate change does not represent a mere disturbance regime,
the operations of which we can extrapolate from current eco-
logical knowledge; rather, it will be the undoing of ecosys-
tems as we know them.”

B.  ATypology of Climate Change Threats to Species

Although accurate prediction of climate change effects on
local ecological conditions is for now (and perhaps always
will be) beyond the capacity of ecological models, a tax-
onomy of effects can be constructed and may be useful for
evaluating where the ESA can be employed most effectively
when climate change threatens the continued existence of
a species.”

. Primary Ecological Effects

The pika presents a relatively straightforward scenario of
climate-induced species decline—the ecological conditions
it needs for survival do not exist below a particular tempera-
ture regime. They do not have the option of relocating once
the temperature regime lifts above the peaks which they now
call home.** Rather, the pika and other species with specific
ecological needs and limited migration capacity are likely to
face significant threats from this kind of first order change
in ecological conditions. Threats in this category will come
from stranding,” life-stage habitat loss,*® and altered biologi-
cal events.”

2. Secondary Ecological Effects

Not all species will find it necessary and possible to depart
their current ecosystems in order to withstand the direct
effects of climate change, but many will. Others will stay to
fight it out. While humans might cheer these species on, the
aggregate effects of ecological disruption and species reshuf-
fling are likely to lead to several secondary threats, including

disequilibrium and resilience theories of ecosystem dynamics).

32. See CLimMaTE CHANGE IMPACTS SUMMARY, supra note 2, at 8 (“The resilience
of many ecosystems is likely to be exceeded this century by an unprecedent-
ed combination of climate change, associated disturbances (e.g., flooding,
drought, wildfire, insects, ocean acidification), and other global change drivers
(e.g., land use change, pollution, overexploitation of resources).”).

33. All of the impact categories covered in my typology have been discussed to
one extent or another in scientific literature. See, e.g., CLIMATE CHANGE AND
BIODIVERSITY, supra note 2, at 16-23. My arrangement of them is designed to
coincide with the legal analysis of the ESA covered infra Parts I111-V.

34. Of course, humans have the option of moving pikas to new locations. I take up
the issue of “assisted migration” below. See infra Part IV.D.2.

35. See, e.g., CLIMATE CHANGE AND BIODIVERSITY, supra note 2, at 22 (discussing
lifestyle-changing effects of climate change in various ecosystems).

36. See, eg., id. at 17-18 (explaining the varying global effects of increasing
temperatures).

37. See, e.g., id. at 12 (listing observed changes in the timing of biological events).
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increased stress,* successful adaptive migration,*” and oppor-
tunistic invasion.*’

3.  Human Adaptation Impacts

Just as the primary threats to species before climate change
centered around human-induced ecological change, it is
likely that human adaptation to climate change will play
a leading role in threatening species. Human adaptation
impacts in the form of direct habitat conversion,* degraded
ecological conditions,* and induced invasions* will present
the most pernicious of such threats.

Ill. The Impact of Climate Change on the
ESA

A.  Reshuffling the Regulatory Landscape

The ESA instructs the FWS to use the regulatory powers
it confers on the agency to “provide a means whereby the
ecosystems upon which endangered and threatened species
depend may be conserved.™* While preserving ecosystems
is clearly the statute’s primary goal, how precisely to use
the agency’s regulatory discretion to “provide a means” of
achieving the goal is not self-evident from the text of the
statute. Add to that the presence of secondary goals sprinkled
throughout the statute, such as the command that the FWS
“shall cooperate with State and local agencies to resolve water
resource issues in concert with conservation of endangered
species™ and that designation of critical habitat must take
“into consideration the economic impact, the impact on
national security, and any other relevant impact™® and the
agency is confronted with yet another layer of policy balanc-

38. See, e.g., , id. at 13-14 (explaining that coral bleaching, widespread in the late
1990s, is a sign of ecological stresses like pollution and disease).

39. See, e.g., id. at 17 (discussing the challenges of species community reorganiza-
tion and regional limitations imposed by changing temperatures on land and
at sea).

40. See, e.g., id. at 16-17 (outlining how climate change can drive complicated,
uneven changes in habitat and ecosystem characteristics).

41. Many human communities are likely to find it necessary and possible to mi-
grate to avoid rising sea levels along coastal areas, to relocate agricultural land
uses, and to obtain secure water supplies. These migrations will necessarily
involve some conversion of land uses in areas that presently provide suitable
ecological conditions for particular species, in some cases at scales sufficient
to pose a threat to the species. See id. at 3-4 (discussing some environmental
effects of climate-motivated human migration).

42, See id. at 43 (examining effects of new adaption strategies on ecosystems).

43. Human adaptation to climate change is likely to involve spatial relocations, as
well as increased flow of goods to new settlement areas, which as in the past
are likely to introduce non-native species to local ecosystems, some of which
will establish successfully. The EPA has suggested that “important progress has
been made in identifying climate change effects on invasive species, but. . . our
understanding of effects on specific species and interactions of other stressors
needs to be improved.” Effects of Climate Change on Aquatic Invasive Species
and Implications for Management and Research, 72 Fed. Reg. 45046, 45047
(Aug. 10, 2007) (notice of availability of research report and public comment
period). Most invasive species introductions are human-induced. Peter M.
Vitousek et al., Biological Invasions as Global Environmental Change, 84 Am.
SCIENTIST 468, 468.

44, 16 U.S.C. §1531(b), ELR Stat. ESA §2(b).

45. 1d. §1531(c)(2).

46. Id. §1533(b)(2).
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ing. A third important driver of policy discretion under the
ESA has for decades been the background social, economic,
and legal context within which the statute is situated. The
ESA’s “pit-bull” reputation has come at some cost, as the stat-
ute is often portrayed as unduly interfering with property
rights, susceptible to unscientific agency biases, and riddled
with irrational fiscal outcomes.

Climate change does not fit into one of the familiar policy
realms, affecting the policy balance by operating from within
the existing set of trade offs. Rather, climate change operates
on all three realms at once, disrupting not only the contents
of each, but also how the trade-off dynamics between each
realm play out.

B.  Focal Points for Policy Choices

No provision of the ESA addresses pollutants, emissions, or
climate in any specific, regulatory sense. Far from insulating
the FWS from the need to test the range of its discretion,
however, the general nature of the ESA will thrust the FWS
into six key policy quagmires.

Identifying Climate-Threatened Species. As no regulatory
authorities of the ESA operate until a species is listed as
endangered or threatened under §4 of the ESA, the initial
pressure point is how the FWS uses available science to deter-
mine the effects of climate change on particular species.

Regulating Greenhouse Gas Emissions. 1f the FWS identi-
fies climate change as a basis for designating a species for
protection under the ESA, it inevitably will face the ques-
tion whether federal actions that cause, fund, or authorize
greenhouse gas emissions jeopardize the species under §7,
and whether any person emitting greenhouse gases is taking
the species in violation of §9.

Regulating  Non-Climate Effects to Protect Climate-
Threatened Species. Regardless of how aggressively the FWS
attempts to regulate greenhouse gas emissions to protect a
climate-threatened species, it inevitably will face the problem
of how aggressively to regulate other actions that injure the
species but which do not contribute to climate change, such
as habitat conversion, water diversion, and pollution.

Designing Conservation and Recovery Initiatives. As the
EFWS regulates more activities associated with climate-threat-
ened species, it inevitably will face the need to design conser-
vation measures as conditions for approval of incidental take
under §§7 and 10, as well as the need to formulate recovery
measures for the species under §4.

Species Trade Offs. As noted above, the ESA depends on
an overriding purpose of “provid[ing] a means whereby the
ecosystems upon which endangered species and threatened
species depend may be conserved.” Yet the reshuffling of
species under climate change conditions will make it diffi-
cult to identify “the ecosystems” to be conserved and is likely

to pit species against species in a manner unprecedented in
nature and under the ESA.#

47. Id. §1531(b).
48. NarioNAL ReseARcH COUNCIL, SCIENCE AND THE ENDANGERED SPECIES ACT
111-23 (1995). Obviously, species naturally compete with one another, such as
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Dealing with the Doomed. Perhaps the most confounding
question for the FWS will be how to respond with respect to
species that appear doomed because of lack of migratory and
adaptive capacity to withstand climate change effects in their
natural habitat range.

IV. Fitting Agency Discretion With Climate
Change

The six policy choices outlined above should guide the extent
of the agency’s discretion in the listing programs found in
§4 of the statute, in the three regulatory programs—the
take prohibition, the jeopardy consultation program, and
the HCP permit program—and under the statute’s pervasive
“best scientific data available” standard for decision making,.

A.  Section 4: Listing, Critical Habitat, and Recovery
Plans

Section 4 establishes a package of programs aimed at iden-
tifying imperiled species: (1) the listing function, through
which such species are identified as endangered or threat-
ened; (2) the designation of critical habitat essential for the
survival of such species; and (3) a planning function designed
to identify the steps needed for their recovery. Each program
presents the FWS with junctures of narrow and broad discre-
tion with respect to climate change.

I.  Identifying Species

Section 4(a)(1)* of the ESA provides a definitive mandate to
the FWS to consider the effects of greenhouse gas emissions
and climate change on species. Like the EPA under the Clean
Air Act, the FWS seems stuck with the challenge of identi-
fying which species are endangered or threatened partly or
primarily because of climate change. The FWS likely has con-
siderable play in terms of matching different climate change
threat scenarios with the ESA’s endangered-threatened-not
threatened matrix. Some species may present such compel-

for habitat and food, or conflict as predator and prey. There are also a number
of examples in which conservation measures taken to benefit a species pro-
tected under the ESA pose adverse effects for other species protected under the
ESA or for other species generally. See William W. Kinsey, Zalaphus (Sea Lion)
and Oncorhynchus (Salmon/Steelhead): Protected Predator Versus Protected Prey,
22 Nat. REsources & Env't 36 (Fall 2007) (providing a detailed case study of
such a conflict in its legal context).
49. Requiring the agency to “determine whether any species is an endangered spe-

cies or a threatened species because of any of the following factors:

(A) the present or threatened destruction, modification, or curtailment of its

habitat or range;
(B) overutilization for commercial, recreational, scientific, or educational
purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mechanisms;

(E) other natural or manmade factors affecting its continued existence.”
16 U.S.C. §1533(a)(1), ELR Stat. ESA §4(a)(1). The statute also requires that
the FWS “shall make determinations required by subsection (a)(1) of this sec-
tion solely on the basis of the best scientific and commercial data available to
him after conducting a review of the status of the species.” /4. §1533(b)(1)(a).
For a discussion of the “best scientific data available” standard, see nfra Part

IVEE.
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ling cases of climate change threat that even aggressive use of
discretion could not support a decision not to list, but many
will present more ambiguous scenarios.

Another source of discretion in the listing function rests
in §4(d).”® When animal species are listed as endangered, the
“take” prohibition of §9 applies automatically and fully, leav-
ing less discretion to the FWS as to how to regulate activi-
ties that might cause take of the species. By contrast, under
§4(d) the FWS has the discretion to prescribe the level of
take protection afforded species listed as threatened.”® This
option may allow the FWS to identify and regulate the spe-
cific effects of human adaptation to climate change that pose
significant obstacles to the survival and recovery of a spe-
cies, whereas broad, dispersed actions such as greenhouse
gas emissions could be entirely excluded from regulation. Of
course, the success of this strategy depends on a scientifically
credible basis for designating the species as threatened.

2. Designating Critical Habitat

Section 4(a) of the ESA also requires that, “to the maximum
extent prudent and determinable [the FWS] shall, concur-
rently with making a determination under paragraph (1) that
a species is an endangered species or a threatened species,
designate any habitat of such species which is then consid-
ered to be critical habitat.”* To the extent downscale models
can predict with reasonable certainty where a species might
successfully migrate to adapt to changes brought about by
climate change, a credible interpretation of the critical habi-
tat provisions would allow the agency to “reserve” those areas
through critical habitat designations. This would provide an
effective tool to force human adaptation measures to min-
imize effects in such areas, thus securing a greater chance
for the species to withstand climate change transitions and
establish a viable population in its new ecological home.

On the other hand, several provisions also open the door
to a more passive approach. For example, the agency could
justifiably conclude that designation of critical habitat for
species doomed by climate change fails to meet the “prudent”
standard, as the designation will provide no benefit.”” Indeed,

50. “Whenever any species is listed as a threatened species pursuant to subsec-
tion (c) of this section, the Secretary shall issue such regulations as he deems
necessary and advisable to provide for the conservation of such species. The
Secretary may by regulation prohibit with respect to any threatened species any
act prohibited under §1538(a)(1) of this title, in the case of fish or wildlife, or
§1538(a)(2) of this title, in the case of plants, with respect to endangered spe-
cies....” 16 U.S.C. §1533(d), ELR Stat. ESA §4(d).

51. See Madeline June Kass, Threatened Extinction of Plain Vanilla 4(d) Rules, 16
Nar. RESOURCEs & Env'T 78, 79-81.

52. 16 U.S.C. §1533(a)(3)(A), ELR Star. ESA §4(a)(3)(A). The statute defines
critical habitat as:

(i) the specific areas within the geographical area occupied by the species,
at the time it is listed in accordance with the provisions of section 1533
of this title, on which are found those physical or biological features (I)
essential to the conservation of the species and (II) which may require
special management considerations or protection; and

(i) specific areas outside the geographical area occupied by the species at the
time it is listed in accordance with the provisions of section 1533 of this
title, upon a determination by the [FWS] that such areas are essential for
the conservation of the species. /. §1532(5)(A).

53. 'The statute does not define “prudent.” According to FWS regulations, desig-
nation of critical habitat is not prudent if it “would not be beneficial to the
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for a doomed species arguably there is no habitat “essential to
the conservation of the species,” as conservation of the spe-
cies is not possible.

3.  Formulating Recovery Plans

Section 4(f) of the ESA requires the FWS to “develop and
implement plans (. . . ‘recovery plans’) for the conservation
and survival of endangered species and threatened species
listed pursuant to this section, unless [FWS] finds that such
a plan will not promote the conservation of the species.”*
The agency must also “give priority to those endangered
species or threatened species, without regard to taxonomic
classification, that are most likely to benefit from such plans,
particularly those species that are, or may be, in conflict
with construction, development projects, or other forms of
economic activity.” Arguably, this prioritization mandate
speaks directly to climate-threatened species which, perhaps
only with the help of the ESA, could survive the transition
to stabilized climate regimes. On the other hand, one strik-
ing aspect of the recovery plan program is that it specifically
relieves the FWS of any duty to prepare a plan if the agency
finds that “a plan will not promote the conservation of the
species.” For a species essentially doomed by climate change
through stranding or other extreme effects, the FWS could
justifiably reach such a finding and avoid expending agency
resources developing a plan for the species. For other spe-
cies, recovery plans can help motivate and guide state, local,
and private collaborative efforts to respond to the effects of
climate change on those species.”” Through recovery plans,
the FWS may also be able to influence how climate change
effects are viewed for species in the regulatory programs of
the ESA—the take prohibition, the jeopardy consultation
program, and the HCP permit program.

B. Section 9:The Take Prohibition

Section 9(a)(1) of the ESA instructs that, except as provided
elsewhere in the ESA,”® “with respect to any endangered spe-
cies of fish or wildlife . . . it is unlawful for any person subject
to the jurisdiction of the United States to . . . take any such
species within the United States or the territorial sea of the
United States.”’ The prohibition applies “within the United
States,” on public and private lands alike. And it applies to
acts that “harass, harm, pursue, hunt, shoot, wound, kill,

species.” 50 C.ER. §424.12(a)(1)(ii) (2006). No phenomenon operating on
the scale of climate change has been the subject of agency decision under
this standard.

54. 16 U.S.C. §1533(f)(1), ELR Star. ESA §4(f)(1).

55. Id. S1533(£)(1)(A).

56. Id. §1533(f)(1).

57. See, e.g., Proposed Recovery Plan for the Evolutionarily Significant Unit (ESU)
of the Puget Sound Chinook Salmon, 70 Fed. Reg. 76445, 76447 (proposed
Dec. 27, 2005) (stating that integration of climate change effects in the re-
covery plan can “support recovery actions to protect and restore local habitat
conditions as a buffer against larger-scale changes”).

58. 'The incidental take permitting program is one such exception. See infra Part
IV.D.1.

59. 16 U.S.C. §1538(a)(1), (a)(1)(B), ELR Stat. ESA §9(a)(1), (a)(1)(B).
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trap, capture, or collect” the protected species.®® Enforcement
of the take prohibition in discrete, identifiable actions that
make it less likely a climate-threatened species will survive
through the climate change transition could help ensure that
human adaptation measures do not disregard the interests of
imperiled species.

C.  Section 7:Jeopardy Consultations

Section 7(2)(2) of the ESA provides for jeopardy consulta-
tions.®' The statute builds an elaborate procedure for carrying
out these consultations under which the agency proposing
the action must “consult” with the FWS through a series of
steps designed to predict the impact of the action on listed
species, with the ultimate product being a “biological opin-
ion” from the FWS “setting forth the [FWS’] opinion, and a
summary of the information on which the opinion is based,
detailing how the agency action affects the species or its criti-
cal habitat.”> FWS has issued no official guidance on climate
change with respect to the §7 jeopardy consultation program,
but in Natural Resources Defense Council v. Kempthorne,” the
court evidenced little tolerance® for the FWS’ failure to con-
sider climate change in a consultation report. ® The effect of
Kempthorne is to require that where downscale modeling and
field observations indicate it is “reasonably certain” that cli-
mate change will lead to changes in ecological conditions to
the detriment of a protected species, the FWS must engage in
a consultation to determine whether the project, taking those
changes into account as cumulative effects, is “reasonably
expected” to jeopardize the species. The FWS may in many
cases point to the difficulty of downscaling climate change

60. Id. §1532(19).

61. “Each Federal agency shall, in consultation with and with the assistance of the
Secretary, insure that any action authorized, funded, or carried out by such
agency (‘agency action’) is not likely to jeopardize the continued existence of
any endangered species or threatened species or result in the destruction or
adverse modification of habitat of such species which is determined . . . to be
critical . . .7 Id. §1536(a)(2). The provision also requires that “[i]n fulfilling
the requirements of this paragraph each agency shall use the best scientific and
commercial data available.” /4. For discussion of the “best scientific data avail-
able” standard, see infra Part IV.E.

62. 1Id. §1536(b)(3)(A).

63. 506 E Supp. 2d 322 (E.D. Cal. 2007).

64. Id. at 369-70.

[T]he climate change issue was not meaningfully discussed in the bio-
logical opinion, making it impossible to determine whether the infor-
mation was rationally discounted because of its inconclusive nature, or
arbitrarily ignored . . . . The BiOp does not gauge the potential effect
of various climate change scenarios on Delta hydrology. Assuming,
arguendo, a lawful adaptive management approach, there is no discus-
sion when and how climate change impacts will be addressed, whether
existing take limits will remain, and the probable impacts on CVP-
SWP operations. FWS acted arbitrarily and capriciously by failing to
address the issue of climate change in the BiOp.

65. Reminiscent of EPA’s position in Massachusetts v. EPA, the FWS attempted to
defend its failure to consider climate change at all, as the court summarized:

Defendants and Defendant-Intervenors respond by arguing (1) that
the evidence before FWS at the time the BiOp was issued was incon-
clusive about the impacts of climate change; and (2) that, far from
ignoring climate change, the issue is built into the BiOp’s analysis
through the use of [saline water condition data] as a proxy for the
location and distribution of Delta smelt.

Id. at 369.
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effects to support a no jeopardy finding, but that does not
absolve it of the duty to conduct the analysis.

D.  Section 10: Incidental Take Permits and
Experimental Populations

. Adaptive Management Provisions of Incidental
Take Permits

Section 10(a) of the ESA establishes a procedure under which
the FWS may approve take of listed species otherwise pro-
hibited under §9 for actions that are incidental to otherwise
lawful actions and not subject to the §7 jeopardy consulta-
tion process.®® To seek approval, an applicant must submit a
habitat conservation plan (HCP), describing the project and
its impact on the species.”” The agency must then find that
the HCP ensures that “the applicant will, to the maximum
extent practicable, minimize and mitigate the impacts of
such taking” and that “the taking will not appreciably reduce
the likelihood of the survival and recovery of the species in
the wild.”® If the FWS took the great leap of characterizing
greenhouse gas emissions as causing take of climate-threat-
ened species under §9, the agency could assert that applicants
must reduce or offset greenhouse gas emissions to satisfy this
demand, using the “maximum extent practicable” standard
to moderate what is expected.

Another wrinkle of the HCP program arises under the
so-called No Surprises policy for HCP permits. Under this
controversial process, a permittee is relieved of the need to
address “unforeseen circumstances” but must agree to man-
age and respond to the effects of “changed circumstances”
identified in the permit documents.”” To the extent such
changed circumstances are provided for in the HCP’s oper-
ating conservation program, the permittee must imple-
ment the appropriate measures in response to the changed
circumstances.”

The FWS has not directly addressed the issue of how cli-
mate change and greenhouse gas emissions play out under
the unforeseen circumstances/changed circumstances

66. See generally Robert D. Thornton, Habitar Conservation Plans: Frayed Safety
Nets or Creative Partnerships?, 16 Nar. REsources & ENv't 94 (2001) (provid-
ing a concise, comprehensive overview of the structure, history, and policy of
the HCP program). Actions that must track through the jeopardy consul-
tation process can receive incidental take authorization in connection with
the consultation pursuant to “reasonable and prudent measures that [FWS]
considers necessary and appropriate to minimize such impact.” See 16 U.S.C.
§1536(b)(4)(ii), ELR Star. ESA §7(b)(4)(ii).

67. 16 U.S.C. §1539(a)(2)(A), ELR Star. ESA §10(a)(2)(A).

68. Id. §1539(a)(2)(B)(ii), (iv).

69. See Habitat Conservation Plan Assurances (“No Surprises”) Rule, 63 Fed. Reg.
8859 (Feb. 23, 1998) (codified at 50 C.ER. §§17.22, 17.32 (2006)). Under
No Surprises, the FWS provides participants in an approved, properly imple-
mented HCP the assurance that the Service will not impose additional mitiga-
tion requirements in the event that unforeseen circumstances occur over time
that negatively impact the species. Unforeseen circumstances means changes in
circumstances affecting a species or geographic area covered by an HCP that
could not reasonably have been anticipated by plan developers and the Service
at the time of the plan’s negotiation and development, and that result in a sub-
stantial and adverse change in the status of the covered species. See 50 C.ER.
§17.22(b)(5)(iii); see 50 C.ER. §17.3.

70. 50 C.ER. §17.22(b)(5)(i).
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dichotomy. In the preamble to the rule as adopted in 1998,
however, FWS responded to comments raising the topic.”
By incorporating a “reasonably foreseeable” standard, the
FWS opened the door to the same kind of framework the
Kempthorne court adopted for consultations under §7(a)(2):
the FWS must consider climate change when evaluat-
ing an HCP, and from there any reasonably foreseeable
ecological effects should be taken into account under the
changed circumstances category, not the unforeseen cir-
cumstances category.

2. Assisted Migration Through Experimental
Populations

The agency appears to have the authority to engage in assisted
migration: Section 10(j) of the ESA allows the FWS to trans-
port and release members of an endangered or threatened
species to areas outside its current range as an “experimental
population,” if the agency “determines that such release will
further the conservation of such species.””> A species losing
habitat within its current and historic range because of cli-
mate change effects, but which at the same time is gaining
habitat outside its historic range because of climate change,
appears to fit these conditions, though there is no instance
in which the FWS (or the National Marine Fisheries Service
(NMES)) has exercised this option with respect to a species
listed under the ESA because of threats resulting from cli-
mate change.

E.  The Ubiquitous “Best Science” Standard

The ESA’s answer to its necessary dependence on scientific
information is the so-called best scientific data available
standard, which permeates several of the statute’s major pro-
grams. Although the ESA leaves this “best scientific data
available” standard of evidentiary quality undefined,” the
standard acknowledges that the FWS is the expert science
agency when it comes to defining threats to species and

71. Arguing that “only reasonably foreseeable changes in circumstances need to be
addressed in an HCP. Moreover, these circumstances are likely to vary from
HCP to HCP given the ever changing mix of species and affected habitats
covered by a given plan . . . .[U]nforeseen circumstances will only include
events that could not reasonably have been anticipated. A/l reasonably foresee-
able circumstances, including natural catastrophes that normally occur in the area,
should be addressed in the HCR” Habitat Conservation Plan Assurances (“No
Surprises”) Rule, 63 Fed. Reg. 8859, 8863 (Feb. 23, 1998) (codified at 50
C.ER. §§17.22, 17.32 (2000)).

72. 16 U.S.C. §1539(j)(2)(A), ELR Star. ESA S10(j)(2)(A). Authorization for
agency or organization relocating the population is obtained under §10(a)(1)(A)
of the ESA, which provides for the FWS to grant permits “to enhance the
propagation or survival of the affected species, including, but not limited to,
acts necessary for the establishment and maintenance of experimental popula-
tions.” 1d. §1539(a)(1)(A). The “but not limited to” language of this permit-
ting provision suggests other potential applications may arise in connection
with enhancing the survival of climate-threatened species.

73. Although several other environmental statutes use the phrase or something
close to it, all leave it undefined. See Michael J. Brennan et al., Square Pegs and
Round Holes: Application of the “Best Scientific Data Available” Standard in the
Endangered Species Act, 16 Tur. EnvrL. L. 387, 402 n.81 (2003) (collecting
statutes); Holly Doremus, Listing Decisions Under the Endangered Species Act:
Why Better Science Isn't Ahways Better Policy, 75 Wash. U. L.Q. 1029, 1034 n.9
(1997) (collecting statutes).
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the measures needed for conservation of species.”* Hence,
while the FWS is not the nation’s expert science agency on
the physical causes and consequences of climate change, it
should be responsible for being the repository of knowledge
and research on the biological effects of climate change on
species. After Massachusetts v. EPA, the FWS, like any other
regulatory agency, would be hard-pressed to hide behind
“scientific uncertainty” to take the position that species are
not threatened by climate change and thus the ESA triggers
no agency responsibilities.

IV. Using the ESA to Carry Species to the
No-Analog Future

The ESA will be best served if the FWS adopts a cautious
optimism that recognizes the limits of the ESA but keeps
it relevant. The job of the ESA is to help as many species
as is reasonably possible get there with us—to serve as their
bridge across the climate change transition into the no-ana-
log future. Going for the jugular by regulating greenhouse
gas emissions is 7ot where the ESA can be of most help to
imperiled species. There is little to be gained for the FWS or
for climate-threatened species by having the agency go down
this road. The agency has no explicit authority to do so, does
not have the expertise to do so, and would risk undermin-
ing the political viability of the ESA by doing so. Rather,
the FWS can provide expert assistance to the agencies more
appropriately charged with regulating greenhouse gas emis-
sions, such as the EPA, by advising them about the effects of
climate change on species.”

This brings us to the six policy choice pressure points
raised in Part III. To implement the proposed bridge policy,
I suggest the FWS approach the policy choices as follows:

Identifying Climate-Threatened Species. The agency’s objec-
tive should be to use the ESA to define and monitor the
ecological reshuffling effects of climate change. The agency
should aggressively identify species threatened by climate
change. Early identification of species threatened by climate
change and of the critical habitat they require for survival
through climate change transition will help in defining the
extent of ecological reshuffling and guide human adaptation
programs. Early identification also will provide the basis for
listing species as threatened, which provides more flexibility
in terms of regulatory effects and recovery efforts.

Regulating Greenhouse Gas Emissions. The agency’s objec-
tive should be to not squander agency resources in a futile
effort for which the ESA is simply not equipped; specifically,
the FWS should not attempt to use its §7 and §9 regulatory
programs in an effort to regulate greenhouse gas emissions.

74. See, e.g., Loggerhead Turtle v. County Council, 120 E Supp. 2d 1005, 1023,
30 ELR 20621 (M.D. Fla. 2000) (“Where there is a substantial volume of
research, data, and comments, the agency exercises its expertise to make a rea-
sonable decision based on all of the data and information”).

75. For example, federal agencies required to prepare environmental impact state-
ments under the National Environmental Policy Act in connection with proj-
ects they carry out, fund, or authorize must “[o]btain the comments of any
Federal agency which has . . . special expertise with respect to any environmen-
tal impact involved.” 40 C.ER. §1503.1(a)(1) (2007).



Copyright © 2009 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

8-2009

As for the take prohibition, listing species as threatened early
will allow the agency to remove greenhouse gas emissions
from consideration under §9 while keeping the take prohibi-
tion active with respect to other contributing threats. If an
animal species is in endangered status—meaning §9 neces-
sarily applies in full force—difficulties in establishing the
burden of proof would support the exercise of prosecutorial
discretion not to attempt to regulate greenhouse gas emis-
sions. Under the §7 consultation program, project-specific
jeopardy analyses should promote other federal agencies to
consider ways of reducing greenhouse gas emissions, but
should not lead to jeopardy findings.

Regulating Non-Climate Effects to Protect Climate-Threat-
ened Species. The agency’s objective should be to support the
bridge function of the ESA and reduce the adverse impacts
on species from human adaptation to climate change. Where
a species weakened by climate change is also threatened by
other anthropogenic sources, such as loss of habitat, and
where the agency reasonably believes addressing the non-cli-
mate threats will help carry the species through the climate
change transition, the agency should use §7 and §9 regu-
latory powers to the extent necessary. In particular, where
human adaptation to climate change exacerbates threats to a
species, the agency should aggressively employ its regulatory
presence through §7 consultations and enforcement of the §9
take prohibition. The agency also must monitor the impacts
of human adaptation on species that face no direct or sec-
ondary ecological threat from climate change and employ
§7 and §9 powers accordingly. Clearly, however, innovative
approaches will be needed, such as market-based incentives
and regional planning efforts, to facilitate human adaptation
measures as much as species can tolerate.

Designing Conservation and Recovery Initiatives. The agen-
cy’s objective should be to get as many species with a long-
term chance at survival and recovery through the transition
to the other side of climate change as is realistically possible.
The agency must initially differentiate between species that
are unlikely to survive climate change under any circum-
stances and those that are likely to benefit from assistance
in their home ecosystems. Agency resources should not be
wasted in developing recovery plans or other conservation
measures for non-recoverable species. For species that appear
likely to withstand climate change under the ESA’s protec-
tion, recovery plans should identify the expected intensity of
assistance required to manage or respond to primary and sec-
ondary ecological effects. Conservation measures for species
that require intensive assistance, particularly in §10 HCPs,
should be designed around adaptive management techniques
that involve ample monitoring and considerable room for
adjustment of management actions in order to account for
the possibility that continuing climate change will alter the
effectiveness of those actions.

Species Trade Offs. The agency’s objective should be to not
contribute to ecological reshuffling through its species man-
agement efforts. Where the measures described above are
complicated by species trade offs—when helping one may
harm another—the agency should adopt an ecosystem-based
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management approach modeled on promoting long-term
species diversity and ecosystem multifunctionality.”® When
ecological models do not point to a particular management
action to serve those goals, general default priorities, such as
assisting top-level predators and resisting induced invasions,
may help mediate between species in conflict.

Dealing With the Doomed. The agency’s objective should
be to avoid accelerating the decline of species who stand no
chance of surviving climate change, but not to take measures
on their behalf which could pose threats to other species.
Under this standard, assisted migration should be employed
for a such a species only if the FWS has assembled conclusive
evidence of the extinction threat, a quantitative model show-
ing the likely success of assisted migration for the spe-
cies with de minimis anticipated effects on other species,
and an assisted migration management plan including
long-term monitoring and active adaptive management.”’
Human adaptation measures that could accelerate the
extinction of the species, which could cascade to affect
other species, should be regulated under §7 and §9 as for
any other listed species.

V. Conclusion

The “pitbull” has met its match, but sometimes old dogs
can learn new tricks. It is sobering to find that ecological
reshuffling is inevitable and to realize that the ESA can’t
do anything about it. Yet this is precisely what leads me to
my proposal that the statute be employed in a more focused
manner in the decades leading to our no-analog future. The
statute provides the flexibility to proactively identify the
threat of climate change and focus on helping those species
that can be helped.

My proposal is unlikely to satisfy strong supporters of the
ESA or its strong critics. The former are likely to believe the
“pit bull” has found its ultimate calling in climate change. If
there is any statute that can wrestle greenhouse gas emissions
to the ground (i.e., to 1990 levels), they might think, it is
the ESA and its unrelenting biocentric mission, whereas my
proposal keeps the statute at bay. The latter will object to my
proposal’s aggressive call for species listings, which is based
on wholesale adoption of the premise of human-induced
climate change, and to its continued use of the statute as a
regulatory weapon against habitat loss and other non-climate
threats to climate-threatened species.

Both views doom the ESA. Of course, that may be the
intent and hope of the statute’s critics, with or without cli-
mate change. But adopting the strong version of the ESA in
the climate change era, in which the FWS charges hard after
greenhouse gas emissions, would play right into the critics’

76. Maximizing biodiversity will assist the ecosystems of the future, whatever pat-
tern they assume, in establishing and maintaining resilience. See Andy Hector
& Robert Bagchi, Biodiversity and Ecosystem Multifunctionality, 448 NATURE
188, 188 (2007).

77. This approach is what Jason McLachlan et al. refer to as “constrained assisted
migration,” as opposed to aggressive use of assisted migration at one extreme
and total prohibition of the practice at the other extreme. Jason S. McLachlan
etal., A Framework for Debate of Assisted Migration in an Era of Climate Change,
21 CoNSERVATION Broroay 297, 299 (2007).
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hands—the statute is neither designed to regulate something
so ubiquitous as greenhouse gas emissions nor so sacrosanct
as to survive the political battle attempting to do so would
ignite. Support for the ESA, therefore, must be tempered by
practical and political reality if the ESA itself is to survive
climate change. The trade off I propose—standing back from
greenhouse gas emissions but staying fully engaged in regu-
lating non-climate threats, particularly those stemming from
human adaptation to climate change—is the plan the ESA
needs in order to build the bridge for species into the no-
analog future.

VI. Epilogue

In May 2008, after the original version of this article was
published in the Boston University Law Review, the FWS
promulgated a final rule listing the polar bear as threatened
based on factors that included the impacts of climate change
on Arctic sea ice.”® Secretary of the Interior Dirk Kemp-
thorne stressed at the time that the listing would not provide
a basis for using the ESA to regulate greenhouse gas (GHG)
emission sources.”” The FWS also issued interim and final
§4(d) rules for the polar bear, exempting from §9 take prohi-
bitions any activity already exempt or authorized under the
Marine Mammal Protection Act and, for any activity out-
side of Alaska, also exempting all takes incidental to a law-
ful purpose.®® The unspoken purpose of the latter approach
undoubtedly was to cut off claims that GHG emissions
sources outside of Alaska are causing unauthorized take of
the polar bear. In tandem with that, the Department of the
Interior also issued a memorandum explaining it will not
consider GHG emissions in consultations about the polar
bear or other species listed due to climate threats.®

The FWS and NMES later followed up on that position by
promulgating new §7(a)(2) consultation regulations designed
to, among other things, preclude consideration of greenhouse
emissions in consultations. Culminating one of the most con-
troversial rulemakings in the history of ESA implementation,
in December 2008, the FWS and NMFS promulgated final
rules revising various features of the §7 consultation regula-
tions. The changes, too extensive to cover and assess in detail
here, fall into three categories: (1) revised and new definitions
for the causation and effects analyses; (2) revisions to applica-
bility designed to preclude consideration of GHG emissions
in consultations; and (3) streamlined consultations through
a shift in decision authority to action agencies. Some of the
changes merely codify existing conditions, such as a new

78. See73 Fed. Reg. 28212 (May 15, 2008).

79. U.S. Dept. of the Interior, News Release, Secretary Kempthorne Announc-
es Decision to Protect Polar Bears Under Endangered Species Act (May 14,
2008).

80. See 73 Fed. Reg. 28306 (May 15, 2008) (interim rule); 73 Fed. Reg. 76249
(Dec. 16, 2008) (final rule).

81. See Solicitor, U.S. Dept. of the Interior, Guidance on the Applicability of the
Endangered Species Act’s Consultation Requirements to Proposed Actions In-
volving the Emission of Greenhouse Gases (Oct. 3, 2008); U.S. Geological
Survey, The Challenges of Linking Carbon Emissions, Atmospheric Green-
house Gas Emissions, Global Warming, and Consequential Impacts (May 14,
2008).
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provision limiting consultations to discretionary actions. But
some have the potential to radically alter consultation prac-
tice. Some significant changes include:

¢ Indirect effects are limited to those effects that occur
later in time for which the proposed action is an “essen-
tial cause.”®?

* If an effect will occur whether or not the proposed
action takes place, it is not an indirect effect.®

* Indirect effects must be reasonably likely to occur based
on “clear and substantial information.”

* For actions not anticipated to cause take, no consulta-
tion is necessary if the effects are manifested through
“global processes” that cannot be reliably predicted or
measured, have an insignificant impact, or pose only a
remote risk.®

* For actions not anticipated to cause take, no con-
sultation is necessary if the effects are not capable
of being measured in a way that permits “meaning-
ful evaluation.”®

e Action agencies will determine for themselves
whether, under these new standards, formal consulta-
tion is necessary.

The rule attracted considerable controversy: tens of thou-
sands of comments were filed on the proposal, and litiga-
tion was filed immediately to challenge the final regulations.
Many environmental strategists outlined ways the Obama
Administration could, through executive action or in concert
with Congress, swiftly nullify the rule. In March 2009 Presi-
dent Obama ordered FWS and NMES to review the rules and
authorized other federal agencies “to follow the prior long-
standing consultation and concurrence practices.” Soon
thereafter Congress passed legislation allowing the agencies
to withdraw the polar bear §4(d) rule and the consultation
rule with no notice and comment procedures,®® which the
agencies did for the consultation rule effective May 4, 2009.%

Other than raise a fuss about the Bush Administra-
tion consultation rule, however, neither Congress nor the
Obama Administration has shown any interest in dragging
the ESA into the war on greenhouse gas emissions. Noth-
ing in the legislation allowing the agencies to overturn the
rules or in the agencies’ statement accompanying the deci-
sion to overturn the consultation rule so much as mentions
climate change or greenhouse gas emissions. Indeed, the only
indications suggest environmental groups will not like the

82. 50 C.ER. §402.02 (2002).

83. Id.

84. Id.

85. Id. §402.03(b)(2).

86. Id. $402.03(b)(3)(i).

87. See Office of the Press Secretary, The White House, Memorandum for the
Heads of Executive Departments and Agencies Re: The Endangered Species
Act (Mar. 3, 2009).

88. 2009 Omnibus Appropriations Act, Pub. L. No. 111-8, Division E, Title IV,
§429 (2009).

89. See Interagency Cooperation Under the Endangered Species Act, 74 Fed. Reg.
20421 (May 4, 2009)
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Obama Administration’s position much more than the Bush
Administration’s: David Hayes, recently confirmed Deputy
Secretary of the Department of the Interior, told senators
during his confirmation hearing that the endangered spe-
cies law is ill-suited for addressing greenhouse gas emissions;
Tom Strickland, the new Assistant Secretary for Fish, Wild-
life and Parks overseeing the ESA, said the same at his hear-
ing; and, more directly to the point, FWS spokesman Josh
Winchell said in February 2009 that “we have zero legislative
authority to regulate carbon emissions. That’s just not what
we do. With the polar bear, the science definitely pointed
to climate change, but that doesn’t all of a sudden give us
the authority to address the underlying cause, which is car-
bon emissions.””® Putting those words into action, on May
8, 2009, Interior Secretary Salazar announced the agency’s
decision 7ot to rescind the polar bear §4(d) rule, proclaiming
that “the Endangered Species Act is not the proper mecha-
nism for controlling our nation’s carbon emissions.””!

90. Greenwire, Endangered Species: Some See EPAs Climate Proposal Prodding In-
terior on ESA (Apr. 23, 2009), available ar http:/[www.eenews.net/public/
Greenwire/print/2009/04/23/4; see also Alan Kovski, Deputy Secretary, Nomi-
nee Hayes Agrees Endangered Species Act Poor Vebicle for Controlling GHG Emis-
sions at Confirmation Hearing, 40 Env't Rep. (BNA) 622 (2009).

91. News Release, U.S. Fish & Wildlife Service, Salazar Retains Conservation Rule
for Polar Bears, Underlines Need for Comprehensive Energy and Climate Leg-
islation (May 8, 2009), available ar http://www.fws.gov/news/NewsReleases/
showNews.cfm?newsId=20FB90B6-A188-DB01-04788E0892D91701.
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On the other hand, the FWS and NMES may be reversing
course from the Bush Administration on identifying climate
change as a basis for listing other species. Indeed, in the most
fitting update for this article, on February 12, 2009, the Cen-
ter for Biological Diversity (represented by Earthjustice) and
the FWS settled litigation over the pika so as to require the
agency to assess whether the pika may warrant protection
under the ESA by May 2009 and, if so, determine whether
the pika will be designated as an endangered species nine
months later.”> On May 7, 2009, the agency provided notice
that it had determined listing of the pika may be warranted
and that it will initiate a status review to determine whether
the species should be listed.”” Perhaps the pika is not toast
after all.

92. See Center for Biological Diversity, Press Release, Federal Agency Agrees to
Consider Endangered Species Protection for American Pika: Global Warm-
ing Driving Alpine Rock Rabbit Toward Extinction (Feb. 12, 2009), available
at  hup://www.biologicaldiversity.org/news/press_releases/2009/pika-02-12-
2009.html (last visited May 18, 2009).

93. See Endangered and Threatened Wildlife and Plants; 90-Day Finding on a
Petition to List the American Pika as Threatened or Endangered With Critical
Habitat, 74 Fed. Reg. 21301 (May 7, 2009).
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Comment on Climate Change and
the Endangered Species Act: Building
Bridges to the No-Analog Future

by Donald C. Baur

Donald C. Baur is a partner in the Washington, D.C., office of Perkins Coie LLP.

ver the 35 years of its existence, the Endangered

Species Act (ESA)' has given rise to a unique lexi-

con of buzzwords, catch-phrases, and terms-of-art.
The depth and creativity of this vocabulary is not surprising,
given the complex nature of the ESA’s requirements and the
pervasive effect they have had on wildlife conservation and
the management and use of natural resources throughout
the world.

The ESA, we have heard time and time again, is “the pit
bull of environmental laws.” Depending on the commenta-
tor’s perspective, the “pit bull” needs to be either “defanged”
and sent to “obedience school” or “unleashed” and trained to
go for the “jugular vein” of resource development activities.
The ESA is regarded by some as a “safety net” for species in
the “intensive care unit” and by others as a place where species
go to “check in but never check out.” Nonfederal landowners
entering into contractual habitat conservation plans are enti-
tled to “no surprises” commitments from the federal govern-
ment, just as landowners seeking to do good things for listed
species without fear of regulatory penalties can obtain “safe
harbor.” Secretary Babbitt had his “five-point plan” for land-
owner incentives, while Secretary Norton sought to advance
“the four C’s”, and Secretary Kempthorne lauded the “coop-
erative conservation” approach to ESA implementation.

In his article Climate Change and the Endangered Species
Act: Building Bridges to the No-Analog Future, Prof. ].B. Ruhl
has added another entry to the ESA edition of Words and
Phrases. Ruhl begins his excellent and timely article about
the effects of global warming on listed species and how the

Donald Baur previously served as General Counsel of the U.S. Marine
Mammal Commission and an attorney-advisor in the Division of
Conservation and Wildlife in the Solicitor’s Office of the Department
of the Interior. He serves on the summer faculty of the Vermont
Law School and is co-editor and author of two books published by
the Section on Environment, Energy, and Resources of the American
Bar Association: OCEAN AND CoASTAL Law AND Poricy (2005),
and ENDANGERED SPECIES AcT: Law, PoLicy, AND PERSPECTIVES
(2002) (2d ed. forthcoming).

1. 16 U.S.C. §§1531-1544, ELR Stat. ESA §§2-18.
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ESA does, and does not, address the problem by informing
the reader: “The pika is toast.”

The pika, Ruhl explains, is a “tiny rabbit-like species [that]
has the unfortunate trait of being remarkably well-adapted
to the cold, high-altitude, montane habitat of the Sierra
Nevada and Rocky Mountain ranges in the North American
Great Basin.” The pika is confronting a threat to its survival
because global warming is reducing its available habitat. The
species has, as a result, become symbolic of the fate of many
other species potentially affected by global warming caused
by greenhouse gas emissions (GHG). If the pika is “toast”
because of climate change, so are many other species.*

As Ruhl describes the dilemma, many species already are
experiencing, or will soon encounter, three levels of adverse
effects related to climate change. The most significant threat
is from primary ecological effects:

[TThe ecological conditions it [the pika and other species
dependent on colder climate habitat] needs for survival do
not exist below a particular temperature regime. They do not
have the option of relocating once the temperature regime
lifts above the peaks [or alters the habitat of other species]
which they now call home. Rather, the pika and other spe-
cies with specific ecological needs and limited migration
capacity are likely to face significant threats from this kind
of first order change in ecological conditions. Threats in this
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2. ].B. Ruhl, Climate Change and the Endangered Species Act: Building Bridges to
the No Analog Future, 39 ELR (ENvTL. L. & PoL’y ANN. Rev.) 10735 (Aug.
2009) (a longer version of this Article was originally published at 88 B.U. L.
Rev. 1 (2008)).

3. Id

4. 'The other species most frequently mentioned as being potentially at risk from
climate change are: arctic fox, Ashy storm petrel, bearded seal, bowhead whale,
Cook Inlet beluga whale, Caribbean coral, Kittlitz’s murrelet, Pacific walrus,
penguins, polar bear, ribbon seal, ringed seal, spectacled eider, spotted seal,
Steller’s eider, and yellow-billed loon. The Center for Biological Diversity, a
strong proponent of ESA listing of climate change-affected species, states:
“Very few species will escape the burn of climate change. A landmark study
surveying 20 percent of the Earth’s land area offered a stark prediction: 35
percent of the species will be committed to extinction by the year 2050 if
greenhouse gas emission trends continue.” Center for Biological Diversity, Cli-
mate Law Institute, 2z http://www.biologicaldiversity.org/programs/climate_
law_institute/index.html (last visited Feb. 2, 2009).
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category will come from stranding, life-stage habitat loss,
and altered biological events.’

Added to these first order threats are the secondary ecolog-
ical effects of increased stress, successful adaptive migration,
and opportunistic invasion, all of which add to the cumula-
tive effect of “ecological disruption and species reshuffling.”
Finally, the survival of these species will be further compli-
cated by a third category of effects: human adaptation to an
increasingly warmer planet, such as direct habitat conversion,
degraded ecological conditions, and induced invasion.”

These problems create a clear need to bring climate-threat-
ened species under “the protective wings” of the ESA,® but
the challenge is that the ESA has taken a species-specific
approach that is effective only when dealing with straight-
forward causal connections between human-caused threats
and species threats. What can the ESA do for the pika and
similarly situated species, Ruhl asks, when the threat to sur-
vival comes from “all anthropogenic sources of greenhouse
gases throughout the planet, from a small farm to a sprawl-
ing refinery” in ways that are “gradual and largely invisible to
human perception.”™

Recognizing this problem inherent in the ESA, Ruhl pro-
vides a much-needed dissection of what the ESA can, and
cannot, be expected to do. He effectively breaks the Act
down into its key components, and looks at each through
the lens of climate change effects on wildlife. For this pur-
pose, Ruhl uses six key “policy choice pressure points” and
relates ESA requirements to each one. In taking on this task,
he correctly acknowledges that his proposal “is unlikely to
satisfy strong supporters of the ESA” (because he disclaims
any realistic ability of the Act to control GHG) “or its strong
critics” (who will oppose Ruh!’s recommendation for exten-
sive listings and use of the law to regulate habitat loss). As is
often the case, by potentially alienating both ends of the ESA
advocacy spectrum, Ruhl has come up with a commonsense,
pragmatic prescription for deploying the action-forcing pro-
visions of the ESA to their most effective use in assisting
listed species in surviving the effects of climate change.

The first policy choice is for identifying and listing climate-
threatened species. Ruhl calls for aggressive and early identifi-
cation of species threatened by climate change, which brings
the ESA’s listing and critical habitat designation require-
ments of §4 into play.”

It is hard to argue with this objective. Indeed, the listing
process is already immersed in numerous petitions and law-

Ruhl, supra note 2, at 10738.

1d.

1d.

Id. at 10736.

1d. at 10736.

16 U.S.C. §1533. ESA implementation is vested in two agencies. Terrestrial
species are under the jurisdiction of the U.S. Fish and Wildlife Service
(FWS) in the Department of the Interior while marine species are under the
authority of the National Marine Fisheries Service (NMFS) in the Department
of Commerce.

S Y NoaWm

e

8-2009

ENVIRONMENTAL LAW AND POLICY ANNUAL REVIEW

suits for the failure of the Services to list species affected by
climate change, the most prominent of which was the May
14, 2008, decision to list the polar bear as a threatened spe-
cies."! Pursuing Ruhl’s prescription of an aggressive listing
program should not equate, however, with lowered standards
or more permissive standards, merely because there may
be a climate change-connection with a species’” status. The
Services need to develop standardized guidelines and prin-
ciples for reviewing listing prospects when climate change
is a factor, instead of the largely ad hoc approach currently
utilized. With such guiding principles in place, the Services
should give priority to these species and make the appropri-
ate decisions."

The second policy choice involves whether the ESA should
be used to regulate GHG. Ruhl is again correct in conclud-
ing that the agencies “should not attempt to use [their] §7
and §9 regulatory programs in an effort to regulate green-
house gas emissions.” Section 7 sets forth the prohibition on
jeopardizing the future existence of listed species or adversely
modifying critical habitat as determined through consulta-
tion between the appropriate Service and the federal action
agency,"”® while section 9 prohibits the taking (i.e., killing,
injuring, harassing or harming——causing death or injury by
habitat modification) of endangered species."* Other legal
experts on the ESA agree with Ruhl in this regard. As John
Kostyack and Dan Rohlf have observed, such a use of the
ESA is difficult to square with any legal doctrine and is
beyond the current scientific capability of the Services.” A
full-blown section 7 review of anything but a tiny subset of
the federal actions implicated in such emissions would divert
agency resources or require a vast expansion of budgets. Reg-
ulating GHG, Ruhl, Kostyack, and Rohlf agree, should be
the task of other laws, including hoped-for new legislation.

On the subject of section 7 applicability, a word needs
to be said about controversial recent amendments to the
ESA regulations published in the waning days of the Bush

11. Determination of Threatened Status for the Polar Bear (Ursus maritimus)
Throughout Its Range: Final Rule, 73 Fed. Reg. 28211, 28212 (May 15, 2008)
(to be codified at 50 C.ER. pt. 17). The listing decision was accompanied by
an interim final rule published under §4(d) of the ESA to declare that the list-
ing would not lead to any regulation of GHG and that the provisions of the
Marine Mammal Protection Act were, according to FWS, more stringent than
the ESA and would supersede the latter. Determination of Threatened Status
for the Polar Bear, 73 Fed. Reg. at 28306.

12. On January 16, 2009, Interior Solicitor David Bernhardt issued a formal legal
opinion that sets guiding legal principles for determining when a species may
be threatened with extinction in “the foreseeable future,” which is a require-
ment for listing in §4(a)(1) of the Act. Memorandum from Interior Solicitor
to Acting Director, FWS, Opinion M-37021 (Jan. 16, 2009).

13. 16 U.S.C. §1536(a)(2), ELR Star. ESA §7.

14. Id. at §1538(a)(1) (extended by regulation to most threatened species).

15. John Kostyack & Dan Rohlf, Conserving Endangered Species in an Era of Global
Warming—A Conservative Perspective, in DoNALD C. BAUR & WiLLiam R. Ir-
VIN, ENDANGERED SPECIES AcT: Law, PoLicy, AND PersPECTIVES (2002) (2d
ed. forthcoming). See also John Kostyack & Dan Rohlf, Conserving Endangered
Species in an Era of Global Warming, 38 ELR 10203 (Apr. 2008), a set of de-
tailed recommendations for implementation by the ESA to address climate
change effects.
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Administration.”® One feature of these regulations is to
exempt impacts related to global processes, such as climate
change, from section 7 consultation and the jeopardy/
adverse modification prohibition. Along the same lines, the
regulations exempt impacts that are “not capable of being
measured or detected in a manner that permits meaningful
evaluation.”” Both of these changes are aimed at preclud-
ing the review of GHG and the effects of climate change on
listed species from section 7 consultation. It is the case that
virtually all such sources of GHG and related effects will not
raise to a level that zriggers section 7 consultation.'® Nonethe-
less, the legal validity and efficacy of precluding all consulta-
tion through an across-the-board rule change is questionable.
Not surprisingly, environmental groups, as well as the state
of California, challenged the rule as soon as it was published.
A more appropriate approach to applying section 7 to GHG
would be to extend the best available science under the pre-
existing ESA rules to pending federal actions for purposes of
determining whether a “may affect” situation exists. This use
of the best available science would lead, before long, to estab-
lished scientific precedent supporting fact-based determina-
tions that GHG are not the basis for § 7(a)(2) application.

The third ESA policy area Ruhl identifies is regulation of
non-climate effects to protect climate-threatened species. In this
case, Ruhl urges aggressive use of section 7 and section 9
when doing so “will help carry the species through the cli-
mate change transition.”” Under Ruhl’s strategy, this is the
area where the regulatory consequences of climate change
under the ESA are most likely to be felt by development
activities. The reach of the ESA in this regard is currently
being felt in the California Bay-Delta where reduced water
supply arguably caused by climate change is, for example,
creating an even greater threat for the already endangered
Delta smelt, leading to severe section 7 limitations on Cali-
fornia’s water supply systems.?’

Ruhl correctly observes that this policy area calls for
“innovative approaches . . . such as market-based incentives
and regional planning efforts. . . .”*' Finding creative ways
to apply the ESA is especially important in this policy area
because there often will be no relationship between the cause
of underlying climate-related threats (e.g., these activities are
not the source of GHG or the carbon fuel resources that gen-
erate them) and the development activity that will bear the
regulatory burden. In the Delta smelt situation, for example,
reduced flows attributed to climate change are not caused by
water supply entities, yet they are the parties being affected
by tough ESA restrictions on their water transfer activities in

16. Interagency Cooperation Under the Endangered Species Act, 73 Fed. Reg.
76272 (Dec. 1, 2008) (to be codified at 50 C.ER. pt. 402.03(b)(3)).

17. Id.

18. Section 7 consultation is triggered by a “may affect” finding. 50 C.ER.
§402.14. Individual sources of GHG will be such small, incremental, and un-
traceable contributors to global warming as in impacting a particular species
that it will be almost impossible for those effects of the federal action leading
to those emissions to meet this threshold finding.

19. Ruhl, supra note 2, at 10743.

20. National Resources Defense Council v. Kempthorne, No. 1:05-CV-01207,
2008 WL 5054115 (E.D. Cal. 2009).

21. Ruhl, supra note 2, at 10743.
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effort to keep more water available for the fish. This absence
of a direct cause and effect relationship makes enforcement
more difficult, as a legal matter, and more subject to abuse.
With no other ESA regulatory targets available, there may be
a temptation to place too much of the burden on the parties
whose activities impact the climate-change threatened spe-
cies. Ruhl anticipates this problem by recognizing that, again,
“innovative approaches will be needed, such as market-based
incentives and regional planning efforts, to facilitate human
adaptation measures as much as species can tolerate.”* As the
Delta smelt situation demonstrates, thus far it has been liti-
gation, not creative and cooperative management response,
that is driving the ESA response to climate change in this
policy area.

The fourth policy area listed by Ruhl, designing conser-
vation and recovery initiatives, falls within one of the most
underused aspects of the ESA. Ruhl suggests that little time
should be devoted to species that are unlikely to survive cli-
mate change; instead, such efforts ought to be focused on
species that have a chance for survival. While this proposi-
tion has surface appeal, and may at some point in the future
be a realistic avenue to pursue, right now and for the fore-
seeable future it is highly speculative to differentiate among
climate change-threatened species in this manner. All species
currently considered climate change-affected deserve mean-
ingful recovery plans and conservation programs, and they
should be developed on a priority basis.

Ruhl’s final two policy areas—species trade offs and dealing
with the doomed—also anticipate continuing climate deterio-
ration that will give rise to calamitous situations where some
species will not survive and in which federal officials will
have to make choices over which species to conserve when
promoting the well-being of one cannot be achieved without
harming the other. Ruhl argues for a utilitarian approach in
these cases, trying to avoid the conflicts wherever possible,
but when it is not, applying “default priorities, such as assist-
ing top-level predators.”

Ruhl is correct to offer ideas on how to deal with these
situations. The likelihood of them arising with frequency is,
however, uncertain. Should these situations arise, they will
present some of the hardest choices ever made under the
ESA. Such a judgment call entails a deliberate decision by the
federal government to allow a particular species to blink out.
Such a decision is unlikely to be addressed by applying the
preconceived or standardized default judgments. As a legal
matter, coming to a conclusion about whether and how to
allow a species to become extinct will almost certainly be the
grist for intensive public debate, legal dispute, and possible
application of the exemption process under the Endangered
Species Committee.”

The prescriptions for adapting ESA implementation to the
climate change era offered by Ruhl make considerable sense,
but are they practical and achievable? Is it possible to drag

22. Ruhl, supra note 2, at 10743.

23. Section 7(e) establishes the Endangered Species Committee, often called the
“God Squad,” to make determinations of when federal actions causing jeopar-
dy should proceed despite their consequences for the listed species. 16 U.S.C.
§1536(e), ELR Star. ESA §7(e).
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In No Analog Future, Ruhl lays out
very helpful general guidelines for
making climate change-related deci-
sions under the ESA. The next step
is to identify the specific adminis-
trative steps necessary to carry them
out. The initial challenge is to reori-
ent the thinking within the Services
away from single-species approaches.
Even in areas where a host of climate
change ESA issues are already occur-

o

“5% E\Bﬂ?!

TN
P

CANADA

Polar Bear
hort-tailed Albatross
ea Otters

g Bowhead Whales
it Eskimo Curlew [ spectacled Eider
| [] FinWhales E5577) stellar Eider

| [2227] Humpback Whales  [= - ] Steller Sea Lion
2| kizlizmurreler [ vellow-Billed Loon
o Pacific Walrus

ring, such as Alaska, the two Services
continue to address listing, critical
habitat designation, recovery planning, and action agency
decisionmaking on a species-by-species basis. This pattern
continues despite the overlapping habitat ranges and com-
mon global warming-caused threats that link many of the
affected species together. As a map showing the ranges of
species in Alaska that are listed, proposed for listing, candi-
dates for listing, or subject to listing petitions demonstrates,*
the entire offshore and coastal zone of Alaska is habitat for
these species.

Because climate change effects on listed species will often
be similar in nature and apply to identifiable geographical
areas—the arctic, cold and high-altitude mountain ranges,
watersheds in arid states, low-lying coastal areas subject to
sea-level rise, etc.—the priority effort by the Services should
be to apply ecosystem-based approaches to Ruhl’s policy
areas for: (1) listing; (2) recovery; and (3) regulation of non-
climate effects, especially by means of the application of
innovative measures. Precedent already exists for ecosystem-
based listing from October 21, 2008, when the Bush Admin-
istration proposed to list simultaneously 48 species (mostly
plants) in a specific location in Hawaii based on common
habitat threats. The proposal also would designate 27,600
acres of critical habitat.” Ecosystem approaches also have
been used to regulate activities in specific areas under com-
bined legal authorities such as the ESA and Marine Mam-
mal Protection Act: speedboat zones for manatee protection

24. Map prepared by R. Brezenoff & T. Robertson, Perkins Coie LLP, for presenta-
tions at Permitting Strategies in Alaska, sponsored by The Seminar Group (Jan.
17, 2008) and Alaska Resources 2009, sponsored by the Resource Development
Council (Nov. 20, 2008).

Listing 48 Species on Kauai as Endangered and Designating Critical Habitat,

73 Fed. Reg. 62592 (Oct. 21, 2008) (to be codified at 50 C.ER. pt. 17).

25.

in Florida,* and cruise ship restrictions in Alaska to protect
humpback whales.?” Clearly, the legal authority to undertake
such approaches exists. The challenges for the Services, in
the era of climate change and under new political leader-
ship, are to take the initiative to use these legal authorities
proactively and, in doing so, construct and cross the bridge
Ruhl envisions.

26. 50 C.ER. §17.100-.108 (2008).
27. 36 C.ER. §§13.1150-.1160 (2008).
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Comment on Climate Change and
the Endangered Species Act: Building
Bridges to the No-Analog Future

by Wm. Robert Irvin

Wm. Robert Irvin is Senior Vice President for Conservation Programs at Defenders of Wildlife. He is co-editor, with Donald
C. Baur, of Endangered Species Act: Law, Policy, and Perspectives (American Bar Association 2002, 2d ed. forthcoming).

ith one of the more memorable opening lines

in the annals of legal scholarship,' J.B. Ruhl

has skillfully set forth the promise and perils of
addressing global warming’s impact on imperiled species
under the Endangered Species Act (ESA).? But while the pika
may indeed be toast, other species affected by climate change
have a better chance of survival and, as Ruhl notes, the ESA
can play a critical role in ensuring it.

A recent study has found that the effects of climate change
already underway will be with us for a millennium or longer.’
With this grim forecast, the need to reduce greenhouse gas
emissions, known as mitigation, is even more acute, in order
to stave off even worse irreversible impacts of climate change.
At the same time, the need to focus additional attention on
adaptation—taking measures to assist wildlife survival in
the face of climate change—is also greater, since the effects
of climate change will be with us much longer than previ-
ously thought.

The ESA can be usefully employed to address both
mitigation and adaptation. Starting with the determina-
tion whether to list a species as threatened or endangered,
the ESA can generate and focus attention on the impacts of
climate change on wildlife. While the pika may not garner
much public attention, the prospect of polar bears becoming
extinct due to melting of their sea ice habitat has brought
widespread attention to the impacts of climate change and
the need to reduce greenhouse gas pollution. As the list of
species threatened by climate change inevitably grows, the
imperative to address the causes of climate change, as well as
to implement measures to help threatened wildlife survive,
will grow concomitantly.

1. ].B. Ruhl, Climate Change and the Endangered Species Act: Building Bridges to
the No-Analog Future, 39 ELR (ENvTL. L. & PoL’y ANN. Rev.) 10735 (Aug.
2009) (a longer version of this Article was originally published at 88 B.U. L.
Rev. 1 (2008)).

2. 16 US.C. §§1531-1544, ELR Star. ESA §§2-18.

3. Susan Solomon et al., frreversible Climate Change Due to Carbon Dioxide Emis-
sions, 106 Proc. Nar’L Acap. Sc1. 1704, 1704-05 (Feb. 10, 2009), available at
http://www.pnas.org/content/106/6/1704.full.pdf+html (last visited May 18,
2009).
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In addition to focusing attention on the problem of cli-
mate change, the ESA can also address climate change
impacts on species and habitats. Ruhl argues, correctly, that
the ESA can be usefully employed to address other threats to
species imperiled by climate change. This principle, build-
ing resilience by reducing other stressors, is one of the key
steps in helping wildlife survive climate change,* or, as Ruhl
puts it, to help wildlife successfully cross the bridge to the
no-analog future, a world in which ecosystems have been
reshuffled as a result of climate change. For example, using
the ESA’s prohibition of take under §9° or interagency con-
sultation provisions under §7° to limit habitat destruction
from causes other than climate change, particularly in areas
that may be necessary for species migration in response to
climate change, might be a key strategy for assisting wildlife
adaptation to climate change.

Although Ruhl counsels against doing so, the ESA can
also be used to address the impacts of new sources of green-
house gas pollution. While there may be political or pru-
dential concerns with using the ESA this way, there is no
statutory bar to such considerations. Indeed, the absence of
any such statutory limits led the Bush Administration, on
its way out of office, to promulgate regulations pursuant to
§4(d) of the ESA” excluding emitters of greenhouse gas pollu-
tion outside the current range of polar bears from being con-
sidered as causing prohibited take of polar bears.® Similarly,
the Bush Administration promulgated regulations largely

4. Lara J. Hansen & Jennifer L. Biringer, Building Resistance and Resilience to
Climate Change, in BuviING TiME: A User’s MANUAL FOR BuiLDING Resis-
TANCE AND RESILIENCE TO CLIMATE CHANGE IN NATURAL SYsTEMS 9-13 (Lara
J. Hansen et al., eds., WWF 2003) available at http://assets.panda.org/down-
loads/buyingtime_unfe.pdf (last visited May 18, 2009).

16 U.S.C. §1538(a)(1), ELR Star. ESA §9(a)(1).

1d. §1536(a)(2).

Id. §1533(d).

Endangered and Threatened Wildlife and Plants; Special Rule for the Polar
Bear, 73 Fed. Reg. 76249 (Dec. 16, 2008). President Obama’s Interior Sec-
retary, Ken Salazar, subsequently announced he was retaining this rule. See
News Release, U.S. Department of the Interior, Salazar Retains Conservation
Rule for Polar Bears (May 8, 2009) available at http://www.doi.gov/news/09_
News_Releases/050809b.html.
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barring consideration of greenhouse gas pollution through
§7 consultation.’

Ruhl’s admonition that the ESA may not be able to bear
the political weight of being used to regulate greenhouse gas
pollution should not be ignored. As so often happens, the
ESA is in the position of being the final safety net, the law
to be employed when all others have failed. If, for example,
we had taken action sooner under the Clean Air Act' to
regulate greenhouse gas pollution, we may have mitigated
the severity of climate change and reduced the likelihood
that species would be listed and the ESA brought into play.
Regrettably, that did not happen and once again the ESA is
poised to be the scapegoat for other failures of political will.

While there is political risk to the ESA itself in using it
to address greenhouse gas pollution, that alone should not
preclude its use for that purpose. Though often character-
ized as a giant red light that halts development, the ESA is
better described as a yellow caution light, compelling us to
think about the consequences of our actions for imperiled
species before proceeding. As such, the ESA can often lead
to creative solutions that allow a project to go forward while
also protecting species and habitat. To arbitrarily decide that
the ESA should not be used to consider the impacts of green-
house gas pollution on polar bears or other species imperiled
by climate change is to ignore the law’s potential to stimulate
creative solutions to seemingly intractable problems. More-
over, just because today we may lack the scientific precision
to identify a particular source of greenhouse gas pollution as
jeopardizing the continued existence of a particular species,
that may not be the case in the future. Accordingly, the ESA
should be employed, albeit prudently, to address the causes
and impacts of climate change. For example, barring its use
for these purposes, as the Bush Administration regulations
attempted to do, is to deprive ourselves of a valuable tool in
the all-out effort needed to deal with climate change.

9. Interagency Cooperation Under the Endangered Species Act, 73 Fed. Reg.
76272 (Dec. 16, 2008). Defenders of Wildlife and other conservation orga-
nizations sued to overturn this regulation and the polar bear regulation noted
above. Cf Press Release, Defenders of Wildlife, Bush Administration Takes
Parting Shot at Endangered Wildlife (Dec. 11, 2008) available ar http:/[www.
defenders.org/newsroom/press_releases_folder/2008/12_11_2008_bush_ad-
ministration_takes_parting_shot_at_endangered_wildlife.php (describing Bush
Administration ESA regulations and Defenders of Wildlife’s intent to take le-
gal action against the regulations). The Obama Administration withdrew the
Bush Administration’s §7 regulations. See Interagency Cooperation Under the
Endangered Species Act, 74 Fed. Reg. 20421 (May 4, 2009).

10. 42 U.S.C. §§7401-7671q, ELR Star. CAA §§101-618.
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Striking one other note of caution, Ruhl suggests that
scarce agency resources should not be wasted on developing
recovery plans for species, like the pika, that are doomed by
climate change. Similarly, he argues that extraordinary mea-
sures, such as assisted migration, for such species should be
sparingly used, if at all. Clearly, if the ESA is an emergency
room for imperiled species, a system of triage is necessary.
Not every species can be saved. But the determination of
which species are in fact doomed may change over time, as
our knowledge of their needs and our efforts to address the
threats to the species expand. Thus, in addition to Ruhl’s
admonition that we should not do anything to accelerate the
decline of species, we should not be too quick to write off
species as hopeless cases.

Ruhl is correct to argue that the ESA be used to identify
the threat of climate change to species and habitats and to
concentrate its resources on those species that can best be
helped, in order to assist as many species as possible to pass
through the long bottleneck of imperilment from climate
change. His call for judicious use of the ESA should not,
however, be misconstrued as an excuse for inaction. To the
contrary, Ruhl has recognized the important role the ESA
can and should play in addressing the greatest threat yet to
biological diversity. Using the ESA to combat climate change
certainly poses some risk to the continued viability of the
ESA itself, but failing to use the ESA in this manner, when
every tool available is needed to combat climate change, car-
ries an even greater risk to the viability of our planet.
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by Robert N. Stavins
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of Government, Harvard University, and a University Fellow at Resources for the Future.

l. Introduction

The impetus for a meaningful U.S. climate policy is grow-
ing. Scientific evidence has increased (Intergovernmental
Panel on Climate Change, 2007a, b), public concern has been
magnified, and many people perceive what they believe to be
evidence of climate change in progress. Such concern is rein-
forced by the aggressive positions of key advocacy groups,
which are no longer limited on this issue to the usual environ-
mental interest groups; religious lobbies, for example, have
also been vocal. This has been reflected in greatly heightened
attention by the news media. The overall result is that a large
and growing share of the U.S. population now believes that
government action is warranted (Bannon et al., 2007).

In the absence of federal policy, regions, states, and even
cities have moved forward with their own proposals for
policies intended to reduce the emissions of carbon dioxide
(CO,)and other greenhouse gases. Partly in response to fears
of a fractured set of regional policies, an increasing number
of large corporations, sometimes acting individually, and
at other times in coalitions—together with environmental
advocacy groups—have announced their support for serious
national action. Building upon this is the April 2007 U.S.
Supreme Court decision that the Administration has the leg-
islative authority to regulate CO, emissions,' as well as ongo-
ing pressure from European and other nations for the United
States to re-establish its international credibility in this realm
by enacting a meaningful domestic climate policy.

Thus, momentum is clearly building towards the enaction
of a domestic climate-change policy. But there should be no
mistake about it—meaningful action to address global cli-
mate change will be costly. This is a key “inconvenient truth”
that must be recognized when policymakers construct and

This Article originally appeared in 24 Oxrorp REVIEW OF EcoNoMIC
Povicy 298 (2008) and is reprinted with permission.

1. Massachusetts et al. v. Environmental Protection Agency et al., No. 05-1120,
argued November 29, 2006, decided Apr. 2, 2007.
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evaluate proposals, because a policy’s specific design will
greatly affect its ability to achieve its environmental goals, its
costs, and the distribution of those costs.

There is general consensus among economists and policy
analysts that a market-based policy instrument targeting
CO, emissions—and potentially some non-CO, green-
house-gas (GHG) emissions—should be a central element of
any domestic climate policy. This is reflected in international
assessments of national policy instruments, as well (Intergov-
ernmental Panel on Climate Change, 2007c). While there
are trade offs between two alternative market-based instru-
ments—a cap-and-trade system and a carbon tax—the best
and most likely approach for the short to medium term in the
United States is a cap-and-trade system.

It is critical to identify the most effective, lowest-cost, and
most equitable policy design at the outset, because any pol-
icy design once in place can be difficult to change (Repetto,
2007). The environmental integrity of a domestic cap-and-
trade system for climate change can be maximized and its
costs and risks minimized by: targeting all fossil-fuel-related
CO, emissions through an upstream, economywide cap;
setting a trajectory of caps over time that begins modestly
and gradually becomes more stringent, establishing a long-
run price signal to encourage investment; adopting mecha-
nisms to protect against cost uncertainty; and including
linkages with the climate-policy actions of other countries.
Importantly, by providing the option to mitigate economic
impacts through the distribution of emission allowances, this
approach can establish consensus for a policy that achieves
meaningful emission reductions.

It is for these reasons and others that cap-and-trade sys-
tems have been used increasingly in the United States to
address an array of environmental problems, including the
phase-out of leaded gasoline in the 1980s, the reduction of
sulphur dioxide (SO,) and nitrogen oxide (NO ) emissions
from power plants beginning in 1995, and the phase-out of
chlorofluorocarbons (CFCs) (Stavins, 2003).
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A well-designed cap-and-trade system will minimize the
costs of achieving any given emissions target. While firms
have flexibility regarding precisely how much they emit,
because they have to surrender an allowance for each ton of
their emissions they will undertake all emission reductions
that are less costly than the market price of an allowance.
Through trading, this allowance price adjusts until emis-
sions are brought down to the level of the cap. Firms abil-
ity to trade emission allowances creates a market in which
allowances migrate towards their highest-valued use, cov-
ering those emissions that are the most costly to reduce.
Conversely, as a result of trading, the emission reductions
undertaken to meet the cap are those that are least costly
to achieve.

The cost of achieving significant emission reductions in
future years will depend critically on the availability and cost
of low- or non-emitting technologies. A cap-and-trade sys-
tem that establishes caps extending decades into the future
provides important price signals and hence incentives for
firms to invest in the development and deployment of such
technologies, thereby lowering the future costs of achieving
emission reductions.

Even a credible long-run cap-and-trade system may pro-
vide insufficient incentives for investment in technology
development because it would not address certain well-
known factors (market failures) that discourage such invest-
ment, such as those associated with the public-good nature
of the knowledge that comes from research and development
efforts (Jaffe et al., 2005; Newell, 2007). Thus, a cap-and-
trade system alone will not encourage the socially desirable
level of investment in research, development, and deploy-
ment of new technologies that could reduce future emission-
reduction costs. To achieve this desired level of investment,
additional policies may be necessary to provide additional
government funding or to increase incentives for private
funding of such research activities.

A.  Previous Use of Cap-and-Trade Systems

Over the past two decades tradable permit systems have been
adopted for pollution control with increasing frequency in
the United States (Tietenberg, 1997), as well as other parts of
the world. The first important example of a trading program
in theUnited States was the leaded gasoline phase-down that
occurred in the 1980s. Although not strictly a cap-and-trade
system, the phase-down included features, such as trading
and banking of environmental credits, that brought it closer
than other credit programs to the cap-and-trade model and
resulted in significant cost savings. The lead program was
successful in meeting its environmental targets, and the sys-
tem was cost-effective, with estimated cost savings of about

$250 m per year (Nichols, 1997). Also, the program pro-
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vided measurable incentives for cost-saving technology dif-
fusion (Kerr and Newell, 2000).

A cap-and-trade system was also used in the United States
to help comply with the Montreal Protocol, an international
agreement aimed at slowing the rate of stratospheric ozone
depletion. The Protocol called for reductions in the use of
CFCs and halons, the primary chemical groups thought to
lead to depletion. The timetable for the phase-out of CFCs
was accelerated, and the system appears to have been rela-
tively cost-effective.

The most important application made in the United States
of a market-based instrument for environmental protection is
arguably the cap-and-trade system that regulates SO, emis-
sions, the primary precursor of acid rain, established under
the U.S. Clean Air Act Amendments of 1990 (Ellerman
et al., 2000). The program is intended to reduce SO, and
nitrogen-oxide (NO,) emissions by 10 m tons and 2 m tons,
respectively, from 1980 levels (Burtraw et al., 1998). A robust
market of SO, allowance trading emerged from the program,
resulting in cost savings of the order of $1 billion annually,
compared with the costs under some command-and-control
regulatory alternatives (Carlson et al., 2000). The program
has also had a significant environmental impact: SO, emis-
sions from the power sector decreased from 15.7 m tons in
1990 to 10.2 m tons in 2005 (U.S. Environmental Protec-
tion Agency, 2005).

In 1994, California’s South Coast Air Quality Manage-
ment District launched a cap-and trade program to reduce
nitrogen-oxide and SO, emissions in the Los Angeles area
(Harrison, 2003). This Regional Clean Air Incentives Mar-
ket (RECLAIM) program set an aggregate cap on NO_and
SO, emissions for all significant sources, with an ambitious
goal of reducing aggregate emissions by 70 percent by 2003.
Trading under the RECLAIM program was restricted in
several ways, with positive and negative consequences. But
despite problems, RECLAIM has generated environmental
benefits, with NO_ emissions in the regulated area falling
by 60 percent and sulphurous oxide (SO,) emissions by 50
percent. Furthermore, the program has reduced compliance
costs for regulated facilities, with the best available analy-
sis suggesting 42 percent cost savings, amounting to $58 m
annually (Anderson, 1997).

Finally, in 1999, under U.S. Environmental Protection
Agency guidance, 12 northeastern states and the District of
Columbia implemented a regional NO_ cap-and-trade sys-
tem to reduce compliance costs associated with the Ozone
Transport Commission (OTC) regulations of the 1990
Amendments to the Clean Air Act. Emissions caps for two
zones from 1999 to 2003 were 35 and 45 percent of 1990
emissions, respectively. Compliance cost savings of 40-47
percent have been estimated for the period 1999-2003, com-
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pared to a base case of continued command-and-control
regulation without trading or banking (Farrell et al., 1999).

B.  CO, and Greenhouse Gas Cap-and-Trade Systems

Although cap-and-trade has proven to be a cost-effective
means to control conventional air pollutants, it has a very
limited history as a method of reducing CO, emissions.
Several ambitious programs are in the planning stages or
have been launched. First, the Kyoto Protocol, the interna-
tional agreement that was signed in Japan in 1997, includes
a provision for an international cap-and-trade system among
countries, as well as two systems of project-level offsets. The
Protocol’s provisions have set the stage for the member states
of the European Union to address their commitments using
a regional cap-and-trade system.

By far the largest existing active cap-and-trade program in
the world is the European Union Emissions Trading Scheme
(EU ETYS) for CO, allowances, which has operated for the
past 2 years with considerable success, despite some initial—
and predictable—problems (Ellerman and Buchner, 2007).
The 11,500 emitters regulated by the downstream program
include large sources such as oil refineries, combustion instal-
lations, coke ovens, cement factories, ferrous metal produc-
tion, glass and ceramics production, and pulp and paper
production, but the program does not cover sources in the
transportation, commercial, or residential sectors. Although
the first phase, a pilot program from 2005 to 2007, allows
trading only in CO,, the second phase, from 2008 to 2012,
potentially broadens the program to include other GHGs.
In its first 2 years of operation, the EU ETS has produced a
functioning CO, market, with weekly trading volumes rang-
ing between 5 m and 15 m tons, with spikes in trading activ-
ity occurring along with major price changes. Apart from
some problems with the program’s design and early imple-
mentation, it is much too soon to provide a definitive assess-
ment of the system’s performance.

A frequently discussed U.S. CO, cap-and-trade system
that has not yet been implemented is the Regional Green-
house Gas Initiative (RGGI), a program among 10 north-
eastern states that will be implemented in 2009 and begin to
cut emissions in 2015. RGGI is a downstream cap-and-trade
program intended to limit CO, emissions from power-sector
sources. Beginning in 2015, the emissions cap will decrease
by 2.5 percent each year until it reaches an ultimate level
10 percent below current emissions in 2019. This goal will
require a reduction that is approximately 35 percent below
business-as-usual, or, equivalently, 13 percent below 1990
emissions levels. RGGI only limits emissions from the power
sector, and so incremental monitoring costs are low, because
U.S. power plants are already required to report their hourly
CO, emissions to the federal government (under provisions
for continuous emissions monitoring as part of the SO, allow-
ance trading program). The program requires participating
states to auction at least 25 percent of their allowances; the
remaining 75 percent of allowances may be auctioned or
distributed freely. Given that the system will not come into
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effect until 2009, at the earliest, it is obviously not possible to
assess its performance.

Finally, California’s Greenhouse Gas Solutions Act
(Assembly Bill 32) was signed into law in 2000, is intended
to begin in 2012 to reduce emissions to their 1990 levels by
2020, and may employ a cap-and-trade approach. Although
the Global Warming Solutions Act does not require the use
of market-based instruments, it does allow for their use,
albeit with restrictions that they must not result in increased
emissions of conventional, local air pollutants or toxics, that
they must maximize environmental and economic benefits
in California, and that they must account for localized eco-
nomic and environmental justice concerns. This mixed set
of objectives potentially interferes with the development of a
sound policy mechanism. The Governor’s Market Advisory
Committee (2007) has recommended the implementation
of a cap-and-trade program, with a gradual phase-in of caps
covering most sectors of the economy, and an allowance dis-
tribution system that uses both free distribution and auctions
of allowances, with a shift towards more auctions in later
years.

C.  Organization of Subsequent Sections

Section II of the article describes a comprehensive U.S. CO

cap-and-trade system, including a description of its key ele-
ments: a gradual trajectory of emissions reductions; tradable
allowances; upstream regulation with economywide effects;
mechanisms to reduce cost uncertainty; allowance alloca-
tions that combine auctions with free distribution, with auc-
tions becoming more important over time; availability of
offsets for underground and biological carbon sequestration;
supremacy over state and regional systems; and linkage with
international emission-reduction credit and cap-and-trade
systems and climate policies in other countries. Section III
provides an economic assessment of the cap-and-trade system.
Section IV compares the system with alternative approaches
to the same policy goal. Finally, Section V concludes.

I. The System

The United States can launch a scientifically sound, economi-
cally rational, and politically feasible approach to reducing its
contributions to the increase in atmospheric concentrations
of greenhouse gases by adopting an upstream, economy-
wide CO, cap-and-trade system which implements a gradual
trajectory of emissions reductions over time, and includes
mechanisms to reduce cost uncertainty, such as multi-year
compliance periods, provisions for banking and borrow-
ing, and possibly a cost-containment mechanism to protect
against any extreme price volatility.

The permits in the system should be allocated through a
combination of free distribution and open auction, in order
to balance, on the one hand, legitimate concerns by some
sectors and individuals who will be particularly burdened
by this (or any) climate policy, with, on the other hand, the
opportunity to achieve important public purposes with gen-
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erated funds. The share of allowances freely allocated should
decrease over time, as the private sector is able to adjust to
the carbon constraints, with all allowances being auctioned
after 25 years.”

In addition, it is important that offsets be made available
both for underground and biological carbon sequestration,
to provide for both short-term cost-effectiveness and long-
term incentives for appropriate technological change. The
federal cap-and-trade system can provide for supremacy over
U.S. regional, state, and local systems, to avoid duplication,
double counting, and conflicting requirements. At the same
time, it is also important to provide for harmonization over
time with selective emission-reduction credit and cap-and-
trade systems in other nations, as well as related interna-
tional systems.

A. Major Though Not Exclusive Focus on CO,

Fossil-fuel-related CO, emissions, which accounted for
nearly 85 percent of the 7,147m metric tons of U.S. GHG
emissions in 2005, where tons are measured in COZ—equiv—
alent. Carbon-dioxide emissions arise from a broad range of
activities involving the use of different fuels in many differ-
ent economic sectors. In addition, biological sequestration
and reductions in non-CO, GHG emissions can contribute
substantially to minimizing the cost of limiting GHG
concentrations (Reilly et al., 2003; Stavins and Rich-
ards, 2005). Some non-CO, GHG emissions might be
addressed under the same framework as CO, in a multi-
gas cap-and-trade system.

B. A Gradually Increasing Trajectory of Emissions
Reductions Over Time

The long-term nature of the climate problem offers signifi-
cant flexibility regarding when emission reductions actually
occur. Policies taking advantage of this “when flexibility”
by setting annual emission targets that gradually increase in
stringency can avoid many costs associated with taking strin-
gent action too quickly, without sacrificing environmental
benefits (Wigley et al., 1996). Premature retirement of exist-
ing capital stock and production and siting bottlenecks that
can arise in the context of rapid capital stock transitions can
be avoided. In addition, gradually phased-in targets provide
time to incorporate advanced technologies into long-lived
investments (Jaffe et al., 1999; Goulder, 2004). Thus, for any
given cumulative emission target or associated atmospheric
GHG concentration objective, a climate policy’s cost can be
reduced by gradually phasing in efforts to reduce emissions.

Because of the long-term nature of the climate problem
and because of the need for technological change to bring
about lower-cost emissions reductions, it is essential that
the caps constitute a long-term trajectory. The develop-
ment and eventual adoption of new low carbon and other
relevant technologies will depend on the predictabil-

2. Fora timely discussion of relevant auction design issues in carbon markets, see
Burtraw et al. (2007).
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ity of future carbon prices, themselves brought about by
the cap’s constraints. Therefore, the cap-and-trade policy
should incorporate medium-term to long-term targets, not
just short-term targets.

For illustrative purposes in the cost assessment, I adopt
and assess a pair of trajectories for the period 2012-50 to
establish a reasonable range of possibilities. The less ambi-
tious trajectory involves stabilizing CO, emissions at their
2008 level over the period 2012—-50. This trajectory, in terms
of its cumulative cap, lies within the range defined by the
2004 and 2007 recommendations of the National Commis-
sion on Energy Policy (2004, 2007). The more ambitious
trajectory—again defined over the years 2012—-50—involves
reducing CO, emissions from their 2008 level to 50 percent
below their 1990 level by 2050. This trajectory—defined
by its cumulative cap—is consistent with the lower end of
the range proposed by the U.S. Climate Action Partnership
(2007). This range of trajectories is consistent with the fre-
quently cited global goal of stabilizing atmospheric concen-
trations of CO, at between 450 parts per million (ppm) and

2
550 ppm if all nations were to take commensurate action.?

C.  Upstream Point of Regulation and Economywide
Scope of Coverage

In order to create economywide coverage, an upstream point
of regulation should be employed, whereby allowances are
surrendered based on the carbon content of fuels at the point
of fossil-fuel extraction, import, processing, or distribution.
This can be thought of as a system where regulation is at
the mine-mouth, well-head, and point of import. First sell-
ers of fossil fuels could be required to hold allowances: for
coal, at the mine shipping terminus; for petroleum, at the
refinery gate; for natural gas, at the first distribution point;
and for imports, at the point of importation. Such a cap will
effectively cover all sources of CO, emissions throughout
the economy.

The upstream program should include a credit mechanism
to address the small portion of fossil fuels that are not com-
busted and to address the use of post-combustion emission
reduction technologies, such as carbon capture and sequestra-
tion (CCS). In addition, upstream regulation should include
a credit-based program for fossil-fuel exports so that they
are not at a competitive disadvantage relative to supply from
other countries that do not face any allowance requirements.

An economywide cap provides the greatest certainty that
national emission targets will be achieved. Limiting the scope
of coverage to a subset of emission sources leads to emissions
uncertainty through two channels. First, changes in emis-
sions from unregulated sources can cause national emissions
to deviate from expected levels. Second, a limited scope of
coverage can cause ‘leakage,” in which market adjustments
resulting from a regulation lead to increased emissions from

3. “Commensurate action” is defined as other countries taking action that is glob-
ally cost-effective, for example by employing cap-and-trade systems with the
same allowance price or equivalent carbon taxes.
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unregulated sources outside the cap that partially offset
reductions under the cap.

An emission cap with broad coverage of emission sources
reduces the cost of achieving a particular national emissions
target. Three factors contribute to lower costs. First, a broader
cap expands the pool of low-cost emission-reduction oppor-
tunities that can contribute to meeting a national target.
Second, an economywide cap provides important flexibility
to achieve emission targets given uncertainties in emission-
reduction costs across sectors. Third, an economywide cap
creates incentives for innovation in all sectors of the economy.

The point of regulation decision is a primary determinant
of a cap-and-trade system’s administrative costs through its
effect on the number of sources that must be regulated. As
the number of regulated sources increases, the administrative
costs to regulators and firms rise. The upstream point of regu-
lation makes an economywide cap-and-trade system admin-
istratively feasible, making it possible to cap nearly all U.S.
CO, emissions through regulation of just 2,000 upstream
entities (Bluestein, 2005). A key advantage of an upstream
program is that it eliminates the regulatory need for facility-
level GHG emissions inventories, which would be essential
for monitoring and enforcing a cap-and-trade system that is
implemented downstream at the point of emissions.

D.  Elements That Reduce Cost Uncertainty

Concern about cost uncertainty in the context of cap-and-
trade systems derives from the possibility of unexpected,
significant cost increases. The experience with the south-
ern California RECLAIM cap-and-trade system for NO_
emissions is the frequently cited example. RECLAIM had
no automatic mechanism to relax emission caps in the face
of unexpectedly high costs and, in 2000, allowance prices
spiked to more than 20 times their historical levels (Pizer,
2005). Cost uncertainty may increase the long-run cost of
emission caps, because uncertainty about future allowance
prices may deter firms from undertaking socially desir-
able, capital-intensive emission-reduction investments,
forcing greater reliance on less capital-intensive, but more
costly measures.

Allowance banking and borrowing can mitigate some of
the undesirable consequences of cost uncertainty by giving
firms the flexibility to shift the timing of emission reductions
in the face of unexpectedly high or low costs. If the cost of
achieving targets is unexpectedly and temporarily high, firms
can use banked or borrowed allowances instead of undertak-
ing costly reductions. Thus, banking and borrowing mitigate
undesirable year-to-year variation in costs. Banking of allow-
ances—undertaking extra emission reductions earlier, so
that more allowances are available for use later—has added
greatly to the cost effectiveness of previous cap-and-trade
systems (Stavins, 2003), but banking provides little protec-
tion when costs remain high over extended periods, which
could eventually lead to exhaustion of banked allowances.
This problem may be particularly acute in a cap’s early years,
when relatively few allowances have been banked. There-
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fore, borrowing of allowances from future years’ allocations
can be a particularly useful form of cost protection in these
early years. Of course, credible mechanisms need to be estab-
lished to ensure that the use of borrowed allowances is offset
through future emission reductions.

Banking and borrowing can be exceptionally important
in reducing long-term cost uncertainty, but the possibility
of dramatic short-term allowance-price volatility may call
for the inclusion of a sensible cost-containment mechanism.
Such a mechanism could allow capped sources to purchase
additional allowances at a predetermined price, set sufficiently
high to make it unlikely to have any effect unless allowance
prices exhibited truly drastic spikes, and the revenues from
the fee dedicated exclusively to financing emissions reduc-
tions by uncapped sources, such as of non-CO, greenhouse
gases, or to buying back allowances in future years. This is
very different from standard proposals for a “safety valve,”
both because environmental integrity (the cap) is maintained
by using the fees exclusively to finance additional emis-
sions reductions or buy back allowances in future years, and
because the pre-determined price is set at a high level so that
it has no effect unless there are drastic price spikes.

The pre-determined fee places a ceiling on allowance
prices and hence on abatement costs, because no firms would
undertake emission reductions more costly than the trigger
price (Jacoby and Ellerman, 2002). To be used as an insur-
ance mechanism, the fee should be set at the maximum
incremental emission-reduction cost that society is willing to
bear. At this level, the mechanism would be triggered only
when costs are unexpectedly and unacceptably high.

E.  Allocation of Allowances

While all allocation decisions have significant distributional
consequences, whether allowances are auctioned or freely
distributed can affect the program’s overall cost. Generally
speaking, the choice between auctioning and freely allocat-
ing allowances does not influence firms’ production and
emission-reduction decisions. Firms face the same emissions
cost regardless of the allocation method. Even when using an
allowance that was received for free, a firm loses the oppor-
tunity to sell that allowance, and thereby recognizes this
“opportunity cost” in deciding whether to use an allowance.
Consequently, in many respects, this allocation choice will
not influence a cap’s overall costs. But there are two ways
that the choice to distribute allowances freely can affect a
cap’s cost.

First, auction revenue may be used in ways that reduce
the costs of the existing tax system or fund other socially
beneficial policies. Free allocations forgo such opportunities.
Second, free allocations may affect electricity prices in regu-
lated cost-of-service electricity markets, and thereby affect
the extent to which reduced electricity demand contributes
to limiting emissions cost-effectively.

In discussions about whether to auction or freely distrib-
ute allowances, much attention has been given to the oppor-
tunity to use auction revenue to reduce existing distortionary
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taxes on labour and capital. Use of auction revenue to reduce
these taxes can stimulate economic activity, offsetting some
of a cap’s costs. Studies indicate that “recycling” auction reve-
nue by reducing personal income tax rates could offset 4050
percent of the economywide social costs that a cap would
impose if allowances were freely distributed (Bovenberg and
Goulder, 2003).

Achieving such gains may be difficult in practice, because
climate policy would need to be tied to particular types of
tax reform. The estimated cost-reductions are for policies in
which auction revenue is used to reduce marginal tax rates
that diminish incentives to work and invest. If, instead, auc-
tion revenue funded deductions or fixed tax credits, such tax
reform would have a lesser effect (and perhaps no effect) on
incentives to work and invest.

In general, auctioning generates revenue that can be put
towards innumerable uses. Use of auction revenue to reduce
tax rates is just one example. Other socially valuable uses of
revenue could include reduction of the federal debt (includ-
ing offsetting a cap’s potentially adverse fiscal impacts), or
funding desirable spending programs (for example, research
and development). On the other hand, some government
uses of auction revenue may generate less economic value
than could be realized by private-sector use of those funds.
Thus, the opportunity to reduce the aggregate cost of a cli-
mate policy through auctioning, rather than freely distribut-
ing allowances, depends fundamentally on the use to which
auction revenues are ultimately put.

While auctioning has the potential to reduce a climate
policy’s economywide costs, depending on how auction rev-
enues are used, free distribution of allowances provides an
opportunity to address the distribution of a climate policy’s
economic impacts. Free distribution of allowances can be
used to redistribute a cap’s economic burdens in ways that
mitigate impacts on the most affected entities, and a sensible
principle for allocation would be to try to compensate the
most burdened sectors and individuals. Such redistribution
of impacts may help establish consensus on a climate policy
that achieves meaningful emission reductions.

Because free allocations may increase a cap’s overall cost,
it is important to consider what share of allowances need to
be freely distributed to meet specific compensation objec-
tives. A permanent allocation of all allowances to affected
firms would, in aggregate, significantly overcompensate
them for their financial losses (Goulder, 2000; Smith et
al., 2002; Bovenberg and Goulder, 2003). This is the case
because much of the cost that a cap-and-trade system ini-
tially imposes on firms will be passed on to consumers in the
form of higher prices. In effect, before any free allocation,
firms are already partially compensated by changes in prices
that result from the cap. Thus, freely allocating all allowances
in perpetuity to affected firms would both overcompensate
them in aggregate, and use up resources that could otherwise
be put towards other uses.

Faced with important differences in the implications of
free allocation and an auction, the best alternative is to begin
with a hybrid approach, wherein half of the allowances are
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initially auctioned and half are freely distributed to entities
that are burdened by the policy, including suppliers of pri-
mary fuels, electric power producers, energy-intensive manu-
facturers, and particularly trade-sensitive sectors. The share
of allowances that are freely distributed should decline over
time, until there is no free allocation 25 years into the pro-
gram. This is because over time the private sector will have
an opportunity to adjust to the carbon constraints, including
industries with long-lived capital assets. Thus, the justifica-
tion for free distribution diminishes over time.* In the short
term, however, free distribution provides flexibility to address
distributional concerns that might otherwise impede initial
agreement on a policy.

The half that are initially auctioned will generate revenue
that can be used for public purposes, including compensa-
tion for program impacts on low-income consumers, public
spending for related research and development, reduction of
the federal deficit, and reduction of distortionary taxes.

Why this particular pattern of beginning with a 50-50
auction-free allocation, moving to 100 percent auction over
25 years? This time-path of the numerical division between
the share of allowances that is freely allocated and the share
that is auctioned is consistent with analyses which have been
carried out of the share of allowances that would need to be
distributed freely to compensate firms for equity losses. In
a series of analyses that considered the share of allowances
that would be required in perpetuity for full compensation,
Bovenberg and Goulder (2003) found that 13 percent would
be sufficient for compensation of the fossil fuel-extraction
sectors, and in a scenario consistent with the Bovenberg and
Goulder study, Smith et al. (2002) found that 21 percent
would be needed to compensate primary energy producers
and electricity generators.

The time-path recommended here for an economywide
program—>50 percent of allowances initially distributed
freely, with this share declining steadily (linearly) to zero
after 25 years—is equivalent in terms of present discounted
value to perpetual allocations (as those previously analysed)
of 15, 19, and 22 percent, at real interest rates of 3, 4, and 5
percent, respectively. Hence, the recommended allocation is
consistent with the principle of targeting free allocations to
burdened sectors in proportion to their relative burdens. It is
also pragmatic to be more generous with the allocation in the
early years of the program.

F. Credits (Offsets) for Specified Activities

The upstream program should include selective use of the
credit mechanism. First, credits should be issued for major
non-combustion uses of fossil fuels, such as in some petro-
chemical feed stocks, as well as fuel exports. Second, cred-
its should be issued for carbon capture and storage (CCS).
Emission reductions from CCS technologies can be readily
measured, and because there is no incentive to install CCS
equipment absent a climate policy, emission reductions

4. For discussion of the temporal dimension of climate policy, see Helm et al.
(2005).
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achieved by CCS are clearly additional. As CCS technologies
may play a significant role in achieving long-run emission
reduction goals (U.S. Energy Information Administration,
2007; Deutch and Moniz, 2007), this credit mechanism is
an essential component of the upstream cap.

Third, a program of credits for selected cases of biological
sequestration through land use changes should be included.
A costeffective portfolio of climate technologies in the
United States would include a substantial amount of biologi-
cal carbon sequestration through afforestation and retarded
deforestation (Stavins, 1999; Stavins and Richards, 2005;
Lubowski et al., 2006). Translating this into practical policy
will be a considerable challenge, however, because of con-
cerns about monitoring and enforcement, additionality, and
permanence (Plantinga, 2007).

Fourth, provision should be made to provide coverage
over time of non-CO, greenhouse gases. Although CO, is
by far the most important anthropogenic greenhouse gas (84
percent of radiative forcing linked with emissions in 2005),
it is by no means the only greenhouse gas of concern. Car-
bon dioxide, methane (CH,), nitrous oxide (N,O), and three
groups of fluorinated gases—sulphur hexafluoride (SF ),
hydrofluorocarbons (HFCs), and perfluorinated compounds
PFCs—are the major greenhouse gases and the focus of the
Kyoto Protocol.

The non-CO, GHGs are significant in terms of their
cumulative impact on climate change, representing about
16 percent of radiative forcing in 2005. And because some
emission reductions could be achieved at relatively low cost,
their inclusion in a program would be attractive in principle
(Paltsev et al., 2007a).

The sources of some of these gases are large in number and
highly dispersed, making their inclusion in a cap-and-trade
program problematic. The answer may be to phase in regu-
lation selectively over time with credit (offset) mechanisms,
being careful to grant credits in CO,- equivalent terms only
for well-documented reductions. Over time, such approaches
could be developed for industrial emissions of methane and
NO, and for the manufacture of key industrial gases in the
case of refrigerants (HFCs), circuits (PFCs), and transformers
(SF,). Thus, cap-and-trade of non-CO, GHGs would likely

combine upstream and downstream points of regulation.

G.  Linkage With Other Cap-and-Trade Systems and
Other Nations’ Policies

Three distinct linkage issues are important. These are: the
relationship of the national cap and- trade system with exist-
ing state and regional systems in the United States; the link-
age of the cap-and-trade system with other such systems in
other parts of the world; and—more broadly—the relation-
ship between the cap-and-trade system and other nations’
climate policies.

First, there is the reality of various state and regional cap-
and-trade systems for greenhouse gases in the United States.
In the absence of a national climate policy, ten north-eastern
states have developed a downstream cap-and-trade program
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among electricity generators in their RGGI, and California
is considering implementing a cap-and-trade program at the
state level. The economywide, national, upstream cap-and-
trade system could take the place of any regional, state, and
local systems to avoid duplication, double counting, and
conflicting requirements (Stavins, 2007). It is likely that a
decision will be reached on a national cap-and-trade system
before any of the regional or state programs have actually
been implemented.

In the long run, linking of the U.S. cap-and-trade sys-
tem with such systems in other countries or regions, such as
the EU ETS, will clearly be desirable to reduce the overall
cost of reducing GHG emissions and achieving any global
GHG concentration targets (Jaffe and Stavins, 2007). But
there is a question of what level and type of linkage is desir-
able in the early years of the development of a U.S. cap-and-
trade system. In the short term, it may be best for the United
States to focus on linkage with emission reduction credit
(ERC) programs, such as the Kyoto Protocol’s Clean Devel-
opment Mechanism (CDM), particularly if the CDM can
be improved along the lines discussed at the 13th Confer-
ence of the Parties of the Framework Convention on Climate
Change, in Bali, Indonesia, in December, 2007, namely to
give greater emphasis to program- and policy-based opportu-
nities, as opposed to project-based opportunities, as a means
to decrease the prevalence of additionality concerns.

First, by tapping low-cost emission-reduction opportu-
nities in developing countries, linkage of the U.S. system
with CDM has a greater potential to achieve significant cost
savings for the United States than does linkage with cap-
and-trade systems in other industrialized countries (where
abatement costs are more similar to those in the United
States). Second, linkage with an ERC system such as CDM
can only have the effect of decreasing domestic allowance
prices, since transactions are uni-directional, i.e. U.S. pur-
chases of (low-cost) CDM credits.

Third, the United States may have to choose between
adopting a cost-containment mechanism and linking with cap-
and-trade systems in other countries. It appears unlikely that
the European Union would agree to linking its Emissions
Trading Scheme with a U.S. system that employed a safety
valve or other such cost-containment measure. On the other
hand, the United States could link with ERC systems, such
as the CDM, even with a cost-containment measure in place.

Fourth, given that other cap-and-trade systems, such as
that of the European Union, will likely be linked with CDM,
linking the U.S. system with CDM will have the effect of
indirectly linking the U.S. system with those other cap-and-
trade systems, but in ways that avoid the short-term problems
identified above. Fifth, such indirect linkage should reduce
concerns about additionality normally associated with link-
ing with CDM. If another country or region (for example,
the European Union) has already linked with CDM, many
of the credits that the U.S. system would ultimately purchase
would be used by other linked cap-and-trade systems if the
United States did not link with CDM. Hence, for these cred-

its, there is no incremental additionality concern regarding
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the U.S. decision to link with CDM. Any U.S. use of these
credits would result in emission reductions in the other linked
cap-and-trade systems that would otherwise have used the
credits. Sixth, the indirect linkage created by a U.S. link with
CDM can achieve some and perhaps many of the cost sav-
ings that would arise from direct linkage with other cap-and-
trade systems. This is because CDM credits can be sold on
the secondary market, and so will ultimately go to the linked
cap-and-trade system with the highest allowance price, push-
ing the allowance prices of the various cap-and-trade systems
towards the convergence that would be achieved by direct
linkage among cap-and-trade systems.

The fact that climate change is a global-commons phenom-
enon means that it can be sensible to condition the goals and
operations of the U.S. cap-and-trade program on the GHG
emissions reductions efforts that other countries are employ-
ing. One approach is to include a provision for the overall U.S.
emissions cap to be tightened when and if the President or the
Congress determine that other major CO,-emitting nations
have taken specific climate policy actions. Such “issue link-
age”—making the cap contingent upon the actions of other
key countries—can make sense, particularly absent U.S. par-
ticipation in a binding international agreement. This links the
goals of the U.S. system with other countries” actions.

In addition, the operation of the cap-and-trade system
should be linked with the actions of other key nations. As
part of the cap-and-trade program, imports of specific highly
carbon intensive goods (in terms of their emissions generated
during manufacture) from countries which have not taken cli-
mate-policy actions comparable to those in the United States
should be required to hold appropriate quantities of allowances
(mirroring the allowance requirements on U.S. sources). These
allowances can be purchased from any participants in the
domestic cap and-trade system. This mechanism, if properly
designed and implemented, can help establish a level playing-
field in the market for domestically produced and imported
products, and thereby can serve to reduce emissions leakage
and induce key developing countries to join an international
agreement (Morris and Hill, 2007).

There are some understandable concerns with such a
mechanism. First, there is the economist’s natural resistance
to tampering with free international trade in order to achieve
other ends. Second, there is the difficulty of making the
needed calculations of appropriate quantities of allowances
on imports of manufactured goods. Third, there is the ines-
capable irony that the United States might adopt a mecha-
nism for use with other countries, which had recently been
proposed by Europeans for use against the United States
(although with a border tax) because of U.S. non-ratification
of the Kyoto Protocol. More broadly, there is the risk that this
mechanism would be abused and inappropriately applied as a
protectionist measure.

These concerns can be addressed by properly constrain-
ing the mechanism to apply only to primary highly energy-
intensive commodities—such as iron and steel, aluminium,
cement, bulk glass, paper, and, for that matter, fossil fuels.
The requirement would not apply to countries that are tak-
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ing comparable actions to reduce their GHG emissions, and
exemptions could be provided for countries with very low
levels of GHG emissions and the lowest levels of eco-
nomic development.

In order to be compatible with World Trade Organiza-
tion rules, it is key that the burden imposed on imported and
domestic goods be roughly comparable, and that there not be
discrimination among nations with similar conditions (Fran-
kel, 2005; Pauwelyn, 2007). Also, this requirement should
become binding only after 5-10 years, to allow time for an
international climate agreement to be negotiated that includes
all key countries in meaningful ways and thereby obviates the
need for the mechanism (Aldy and Stavins, 2007).

H. Associated Climate Policies

The price signals generated by a well-functioning upstream
cap-and-trade system will be insufficient for their purpose if
there are remaining market failures that render those price
signals ineffective. For example, there may be market failures
other than the environmental externality of global climate
change associated with energy-efficiency investments. If the
magnitude of these non-environmental market failures is large
enough and the cost of correcting them small enough to war-
rant policy intervention, then an argument can be made to
attack these other market failures directly (Jaffe et al., 1999).

Examples of such relevant market failures include informa-
tion problems that lead consumers to under-value expected
energy-cost savings when purchasing energy-consuming
durable goods. Likewise, there is the principal-agent prob-
lem of landlords who may under invest in energy-efficient
appliances, because electricity costs are paid by tenants. Per-
haps most important is the public-good nature of research
and development, which leads to underinvestment in R&D
because knowledge generated may not be exclusive and so
economic returns cannot be fully captured. To achieve the
desired levels of investment, additional public policies—of
various kinds, beyond the price signals generated by the cap-
and-trade system—may be necessary (National Commission
on Energy Policy, 2004, 2007).

Ill. Economic Assessment

A considerable number of analytical models have been
employed over the past several years to estimate the aggregate
costs (and in some cases, the distributional impacts) of a cost-
effective set of emissions-reduction actions to achieve vari-
ous national CO, and GHG targets. Two models have had a
distinctly U.S. focus, and have been used to give particular
attention to the costs associated with domestic cap-and-trade
systems: the National Energy Modeling System (NEMS) of
the U.S. Department of Energy (U.S. Energy Information
Administration, 2007), and the Emissions Prediction and
Policy Analysis (EPPA) model of the Massachusetts Institute
of Technology’s Joint Program on the Science and Policy of
Global Change (Paltsev et al., 2007a, b).
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Table I:Anticipated CO, emissions reductions under two illustrative caps (million metric tons)

Scenario(a) 2005 2010 2015 2020 2025 2030 2035 2040 2045 2050
BAU Emissions 5,984 6,517 6,995 7,357 7915 8,518 9,283 10,013 10,871 11,656
Stabilize Emissions 5,984 6,517 6,328 6,287 6,132 6,290 7,265 7,605 7,126 7,175
Reductionb 0 0 -667  -1,070 -1,783  -2,228 -2,018 -2,408 -3,745  —-4,481
% reductionc 00 0 -10 -15 -23 -26 -22 -24 -34 -38
50% b/1990 Emissions 5,984 6,517 5,740 5,443 4,914 4,085 5,169 4,650 3,588 2,945
Reduction 0 0 -1,255 -1,914 -3,001 —-4,433 -4,114 -5,363 -7,283 -8,711
% reduction 0 0 -18 =26 -38 =52 —44 —54 -67 =75

Notes: a ‘BAU’ (business as usual) is the reference case from Paltsev et al. (2007a, b); ‘Stabilize’ is based on the 287 cumulative carbon-dioxide-equivalent
billion metric ton (CO,-e bmt) case from Paltsev et al. (20074, b); and *50% b/1990 refers to 2050 emissions capped at 50 per cent below the 1990 level,
and is based on the 203 cumulative CO,-e bmt case from Paltsev et al. (2007a, b). b Compared with BAU emissions in the same year. ¢ Compared with
BAU emissions in the same year. Source: Paltsev et al. (2007b, pp. 1, 2, 3).

Table 2: Predicted CO, and fossil fuel prices® under two illustrative caps

Scenario(b) 2005 2010 2015 2020 2025 2030 2035 2040 2045 2050
C02 price* BAU 0 0 0 0 0 0 0 0 0
Stabilize 0 0 18 22 26 32 39 47 57 70
50%°/1990 0 0 41 50 6l 74 90 109 133 161
Petroleum BAU 1.0 1.2 1.3 1.5 1.7 1.9 2.0 2.1 22 2.3
product
Stabilize 1.0 1.2 1.3 1.5 1.6 1.7 1.4 1.4 1.5 1.5
50%°/1990 1.0 1.2 1.3 1.5 1.5 1.6 1.3 1.4 1.3 1.2
Natural gas BAU 1.0 1.1 1.3 1.5 1.7 2.0 2.3 2.7 3.1 3.6
Stabilize 1.0 1.1 1.2 1.5 1.9 2.4 2.5 2.8 2.8 2.8
50%°/1990 1.0 Il 1.2 1.4 1.8 2.1 2.1 22 22 2.0
Coal BAU 1,0 1.0 1.1 1.1 1.1 1.2 1.2 1.2 1.3 1.3
Stabilize 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.1 1.1 1.2
50%°/1990 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.1 1.1 1.2

Notes: a All fossil fuel prices are price indices, with 2005 set equal to 1. Note that the price indices do not include the cost of allowances, but do include
the effects of changes in fossil-fuel supply and demand (induced by impacts of allowance prices on downstream users of respective fossil fuels). b ‘BAU’
(business as usual) is the reference case from Paltsev et al. (2007a, b); ‘Stabilize’ is based on the 287 cumulative CO,-e bmt case from Paltsev et al. (2007a,
b); and 50% b/1990 refers to 2050 emissions capped at 50 per cent below the 1990 level, and is based on the 203 cumulative CO,-e bmt case from
Paltsev et al. (2007a, b). ¢ Year 2005 dollars per ton of COz—equivalent. Source: Paltsev et al. (2007b, pp. 1, 2, 3).

Table 3: Relationship between CO2 allowance prices and recent fuel prices

Fuel Average base price® 2002-6 Added fuel cost for various allowance prices ®
$25 $50 $100
Crude oil ($/bbl) $40.00 $11.30 $22.60 $45.20
28% 57% 113%
Gasoline ($/gallon) $1.82 $0.24 $0.48 $0.96
13% 26% 53%
Heating oil ($/gallon) $1.36 $0.27 $0.54 $1.08
20% 40% 80%
Wellhead natural gas ($/mcf) $5.40 $1.38 $2.76 $5.52
26% 51% 102%
Residential natural gas ($/mcf) $11.05 $1.39 $2.78 $5.56
13% 25% 50%
Utility coal ($/short ton) $26.70 $51.20 $102.40 $204.80
192% 384% 767%

Notes: a 2005 dollars. b Added cost does not include adjustment for the effects of respective cap-and-trade policies on producer prices. Source: For base
prices, Paltsev et al. (2007a); added fuel costs are from author’s calculations, drawing upon Table 5, p. 53, in the same source.
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Table 4: Predicted aggregate costs: GDP impacts under two illustrative caps
Scenario® 2005 2010 2015 2020 2025 2030 2035 2040 2045 2050
BAU® GDP 11,981 14,339 16,921 19,773 22,846 26,459 30,534 34929 39530 4,210
%change GDP
from BAU Stabilize 0 0 -022 -038 -055 -068 -033 -029 -036 -0.28
50% b/1990 0 0 -0.51 -0.79 -0.67 -0.56 -1.18 -1.00 -0.6l -0.48

Notes: a BAU’ (business as usual) is the reference case from Paltsev et al. (2007a, b); ‘Stabilize’ is based on the 287 cumulative CO,-e bmt
case from Paltsev et al. (20072, b); and ‘50% b/1990’ refers to 2050 emissions capped at 50 per cent below the 1990 level, and is based on
the 203 cumulative CO,-e bmt case from Paltsev et al. (2007a, b). b Billions of year 2005 dollars.

Source: Paltsev et al. (2007b, pp. 1, 2, 3).

To provide illustrative empirical cost estimates, I draw
upon recent results from MIT’s EPPA model, both because
of the recent vintage of the analysis and because the model
was applied by its authors (Paltsev et al., 2007a, b) to examin-
ing an upstream cap-and-trade system that is—in its stylized
form—close to what is described here.

The first illustrative trajectory involves stabilizing CO,
emissions at their 2008 level over the period from 2012 to
2050. This trajectory, in terms of its cumulative cap, lies
within the range defined by the 2004 and 2007 recommen-
dations of the National Commission on Energy Policy (2004,
2007). The second illustrative trajectory—also defined over
the years 2012-50—involves reducing CO, emissions from
their 2008 level to 50 percent below their 1990 level by 2050.
This trajectory—defined by its cumulative cap—is consis-
tent with the lower end of the range proposed by the U.S.
Climate Action Partnership (2007).

The tradable CO, allowances have value because of their
scarcity, and it is their market determined price that provides
incentives for cost-effective emissions reductions and invest-
ments that bring down abatement costs over time. As the
required emissions reductions (relative to “business as usual”
(BAU)) increase over time under both cap trajectories (Table
1), the market prices of the allowances also increase, rising
from $18/ton of CO, in 2015 to $70/ton of CO, in 2050 for
the less aggressive policy, and rising from $41/ton of CO,
in 2015 to $161/ton of CO, in 2050 for the more aggressive
policy (Table 2).

Fossil-fuel prices are also predicted to change as a result of
the cap-and-trade system, because of effects on the supply and
demand for those fuels in various markets. As Table 2 indi-
cates, the net effect of both caps on coal and petroleum prices
is to depress those prices relative to what they would be in the
absence of climate policy, because of reduced fuel demand.
It is important to note, however, that although these prices
include the effects of allowance prices on fossil-fuel supply and
demand, they do not include the cost of allowances per se.

As indicated above, the cap-and-trade system has the effect
of reducing demand for fossil fuels relative to BAU conditions
and hence reducing fossil-fuel prices relative to what those
prices would be in the absence of policy. There is an important
distinction, however, between the price of fuels themselves
(Table 2) and the cost of using those fuels, which is illustrated
in Table 3. For sample allowance prices of $25, $50, and
$100/ton of CO,, the added cost is estimated for major fuels,

including crude oil, gasoline, heating oil, wellhead natural
gas, residential natural gas, and utility coal. These added costs
of allowances to fuel users (which do not include the adjust-
ment for the effects of the cap-and-trade policies on producer
prices from Table 2) are compared with the average price of
the respective fuels over a recent period of time.

The cap-and-trade system, like any regulatory initiative,
affects the behaviour of individuals and firms, causing reallo-
cation of resources, and thereby causing economic output to
grow more slowly than it would in the absence of the policy.
Impacts on gross domestic product (GDP) are measured rela-
tive to no policy (BAU), and so reductions in GDP do not
indicate that output would be lower than current levels, but
rather that output would be lower than it would otherwise be
expected to be (Table 4).

Consistent with findings from other studies, the analysis
indicates significant but affordable impacts on GDP, gener-
ally reductions below BAU of less than one-half of 1 percent
in each year of the program for the less aggressive cap trajec-
tory and ranging up to 1 percent below BAU each year for
the more aggressive policy (Table 4). These impacts on GDP
by 2050 are equivalent to average annual GDP growth in
the BAU case of 2.901 percent, and average annual GDP
growth of 2.895 and 2.891 percent, respectively, under the
two cap trajectories.

Despite the fact that aggregate impacts on economic out-
put (GDP) are relatively small, there can be very substantial
impacts on particular sectors or groups of people. Regardless
of how allowances are distributed, most of the cost of the
program will be borne by consumers, facing higher prices of
products, including electricity and gasoline—impacts that
will continue as long as the program is in place. Also, work-
ers and investors in the energy sectors and energy-intensive
industries will experience losses in the form of lower wages,
job losses, or reduced stock values. Such impacts are tempo-
rary, and workers or investors who enter an industry after
the policy takes effect typically do not experience such losses
(Dinan, 2007). The fact that the policy is phased in gradu-
ally provides more time for firms and people to adapt.

The cost impacts can be regressive, because lower-income
households spend a larger share of their income than wealth-
ier households, and energy products account for a larger share
of spending by low-income households than wealthier house-
holds. But the distributional impacts will depend greatly on
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the specifics of policy design, including how allowances are
allocated and how auction revenues are used.

Certain sectors and firms will be particularly affected,
including fossil-fuel producers, the electricity sector, and
energy-intensive industries. Coal production will be the
most affected because coal is themost carbon-intensive fuel
and opportunities exist for electricity generators and some
industrial consumers to switch to less carbon-intensive fuels.
Petroleum sector output will be less affected, partly because
demand for gasoline and other petroleum products is fairly
insensitive to increased prices, at least in the short term.
And it is uncertain whether a cap would benefit or adversely
affect output and profitability of natural gas producers (U.S.
Energy Information Administration, 2003, 20006).

Among firms that consume fossil fuels and electricity,
impacts will likely be most pronounced in energy- and
emissions-intensive industries (Jorgenson et al., 2000;
Smith et al., 2002; Bovenberg and Goulder, 2003; U.S.
Energy Information Administration, 2003). For example,
some of the most affected industries will be petroleum
refiners and manufacturers of chemicals, primary metals,
and paper. efiners experience both increased production
costs for their production-related emissions and reduced
demand as consumers seek to limit emissions from the
use of petroleum products. Among industries experienc-
ing similar increases in their costs, impacts will be great-
est in globally competitive industries that are least able to
pass through higher costs without experiencing reduced
demand for their output.

Industry-level impacts may obscure significant variation
in firm-level impacts within an industry. The electricity sec-
tor offers an important example of this point. Regional varia-
tion in electricity-sector impacts will be greater than in many
other sectors because of regional differences in the compo-
sition of power plants (including fuel type), physical limits
on interregional electricity trading, and state regulation of
electricity markets. Increases in the cost of electricity genera-
tion depend on the carbon-intensity of a region’s generation,
which varies widely across the country.

While attention often focuses on a cap’s impacts on par-
ticular industries, the ultimate burden will be borne by
households, primarily in the form of increased expenditures
on energy and other goods and services, but also through
changes in labour income (including job losses) and invest-
ment income (i.e. stock and mutual fund returns) that arise
from impacts on firms. Higher fuel prices will likely have
a regressive effect on houscholds, although the degree of
regressivity may not be very great (Dinan, 2007). Further,
this regressivity may be counterbalanced by the fact that
adverse impacts on investment returns resulting from a cap’s
effect on the profitability of firms will fall most heavily on
high-income households.

There are also distributional implications of the allow-
ance allocation, and the aggregate value of allowances will
be much greater than the total cost burden to the economy.
The value of allowances will be two to four times greater
than the total cost of the program in most years under either
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of the cap trajectories. Therefore, even a partial free distribu-
tion of allowances provides an opportunity to address the
distributional cost burdens of the policy by using allowances
to compensate the most burdened sectors and individuals.

IV. Comparison With Alternative Approaches

The alternatives to the cap-and-trade approach most frequently
considered by policy-makers for the purpose of reducing CO,
and other GHG emissions are standards-based policies. In
addition, among economists and some policy analysts, there
has been discussion about the possible use of carbon taxes.

A. Standards-Based Policies

Technology or performance standards are a commonly pro-
posed means of achieving emission reductions. Examples
include efficiency standards for appliances, vehicle fuel-econ-
omy Addressing climate change with a comprehensive U.S.
cap-and-trade system 315 standards, best-available control
technology standards, and renewable portfolio standards for
electricity generators.

Because of practical limitations, most standards to address
CO, emissions would target energy use or emission rates from
new capital equipment, such as appliances, cars, or electricity
generators. The fact that standards would affect new, but not
existing equipment limits the opportunity for near-term emis-
sion reductions. It also makes the level and timing of those
reductions dependent on the rate of capital stock turnover, and
thereby difficult to predict. Moreover, by increasing the cost of
new capital stock without affecting the cost of using the exist-
ing capital stock, standards on new sources have the perverse
effect of creating incentives to delay replacement of existing
capital stock, which can significantly delay the achievement of
emission reductions (Stavins, 2006).

When considered as an alternative to a well-designed cap-
and-trade system, standards based approaches are less cost-
effective. Administrative limitations constrain the scope of
sources that can be covered by a standards-based approach,
compared with an upstream, broad-based cap-and-trade
system, and standards may not target all determinants of
emissions from covered sources. Consequently, they may not
bring about many types of potentially cost-effective emission
reductions. Also, standards often impose uniform require-
ments, even though the cost of emission reductions achieved
by such standards may vary widely across regulated entities
(Newell and Stavins, 2003).

Standards have also been proposed as complements to
market-based policies. On the one hand, standards may
needlessly restrict the flexibility that allows market-based
policies to minimize the cost of achieving emission targets.
If standards are applied within the umbrella of an economy-
wide CO, cap-and-trade system, the standards will offer no
additional CO, benefits, as long as the cap-and-trade system
is binding, but depending upon the nature of the standard
and its associated costs, its placement can drive up aggregate
costs. On the other hand, as emphasized above, some mar-
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ket failures affecting the development and adoption ofless
emissions-intensive technologies may not be addressed by a
cap-and-trade (or carbon tax) policy. Simply increasing the
cost of emitting GHGs will not address the core sources of
such market failures.

B. Carbon Taxes

Both a carbon tax and a cap-and-trade system create a carbon
price signal, but there is a fundamental difference in the way
in which the level of that carbon price signal is determined.
A carbon tax fixes the price of CO, emissions, and allows
the quantity of emissions to adjust, whereas a cap-and-trade
system fixes the quantity of aggregate emissions, and allows
the price of CO, emissions to adjust.

A carbon tax (if implemented upstream and economy-
wide) would appear to have some advantages over an equiva-
lent upstream cap-and-trade system. First, is the simplicity
of the carbon tax system, in which firms would not need to
manage and trade allowances,and the government would not
need to track allowance transactions and ownership. Expe-
rience with previous cap-and-trade systems, however, indi-
cates that the costs of trading institutions are not significant.
Whether a policy as significant as a meaningful national
carbon tax would turn out to be simple in its implementa-
tion is an open question. Second, the tax approach avoids the
political difficulties related to making allowance allocations
among economic sectors, but would—on the other hand—
create pressures for tax exemptions.

Third, a carbon tax would raise revenues that can be used
for beneficial public purposes. Of course, an auction mecha-
nism under a cap-and-trade system can do the same. Fourth,
a tax approach eliminates the potential for price volatility
that can exist under a cap-and-trade system. Some emissions-
trading markets have exhibited significant volatility in their
early years, including: the U.S. NO_Budget program (where
prices increased in the presence of uncertainty about whether
Maryland, a net supplier, would enter the program on time);
the RECLAIM program in southern California (where price
spikes were linked with flawed design and problems with
electricity deregulation); and the EU ETS (where a dramatic
price crash occurred when data revealed that the overall allo-
cation had been above the BAU level). From an economic
perspective, it makes sense to allow emissions to vary from
year to year with economic conditions that affect aggregate
abatement costs; and this happens automatically with a car-
bon tax. With a cap-and-trade system, this temporal flexibil-
ity needs to be built in through provisions for banking and
borrowing, as described above.

There is also a set of apparent disadvantages of carbon
taxes, relative to a cap-and-traderegime, that merits con-
sideration. First among these is the over-riding resistance to
new taxes in the current political climate. Second, in their
simplest respective forms (a carbon tax without revenue
recycling, and a cap-and-trade system without auctions), a
carbon tax is more costly than a cap-and-trade system to the
regulated sector, because with the former firms incur both
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abatement costs and the cost of tax payments to the govern-
ment. In the case of the simplest cap-and-trade system, the
regulated sector experiences only abatement costs, since the
transfers associated with allowance purchase and sale remain
within the private sector.

Third, cap-and-trade approaches leave distributional issues
up to politicians, and provide a straightforward means to com-
pensate burdened sectors. Of course, the compensation associ-
ated with free distribution of allowances based on historical
activities can be mimicked under a tax regime, but it is leg-
islatively more complex. The cap-and-trade approach avoids
likely battles over tax exemptions among vulnerable industries
and sectors that would drive up the costs of the program, as
more and more sources (emission-reduction opportunities) are
exempted from the program, thereby simultaneously compro-
mising environmental integrity. Instead, a cap-and-trade sys-
tem leads to battles over the allowance allocation, but these do
not raise the overall cost of the program nor affect its climate
impacts. Some observers seem to worry about the political pro-
cess’s propensity under a cap-and-trade system to compensate
sectors that effectively claim burdens (through free allowance
allocations). A carbon tax is sensitive to the same pressures,
and may be expected to succumb to them in ways that are
ultimately much more harmful. This is the crucial political-
economy distinction between the two approaches.

Fourth, a carbon tax provides much less certainty over
emissions levels (in exchange for greater certainty over costs).
Most climate policy proposals are for progressively greater
cuts in emissions over time. Cap-and-trade is fundamentally
well suited to this because it is a quantity-based approach.
Progress under a carbon tax will be uncertain, mainly owing
to variations in economic conditions.

Fifth and finally, a cap-and-trade system is much easier
to harmonize with other countries’ carbon mitigation pro-
grams, which are more likely to employ cap-and-trade than
tax approaches. Cap-and-trade systems generate a natural
unit of exchange for harmonization: allowances denominated
in units of carbon content of fossil fuels (or CO, emissions).
In addition, cap-and-trade provides a convenient means—
allowances traded between firms—to transfer resources
for emissions reductions in developing countries. A carbon
tax raises funds for the government that could likewise be
used for this purpose, but such transfers would need to be
between governments, and such transfers would be larger in
magnitude than individual trades between sources under a
cap-and-trade system, thereby reducing greatly the political
feasibility of such arrangements.

Despite the differences between carbon taxes and cap-
and-trade systems in specific implementations, the two
approaches have much in common. Differences between the
two approaches can begin to fade when various specific imple-
mentations of either program are carried out. Hybrid schemes
that include features of taxes and cap-and-trade systems blur
the distinctions between the two (Parry and Pizer, 2007). In
terms of the allocation mechanism, the government can auc-
tion allowances in a cap-and-trade system, thereby reproduc-
ing many of the properties of a tax approach. Mechanisms



Copyright © 2009 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

39 ELR 10764

that deal with uncertainty in a cap-and-trade system also
bring it close to a tax approach, including a cost-containment
mechanism that places a cap on allowance prices, banking
that creates a floor under prices, and borrowing that provides
flexibility similar to a tax. To some degree, the dichotomous
choice between taxes and permits can turn out to be a choice
of design elements along a policy continuum.

In the meantime, debate continues among economists
regarding cap-and-trade and carbon taxes. In a recent com-
parison of these two approaches, the Hamilton Project staff
at the Brookings Institution concluded that a well-designed
carbon tax and a well-designed capand- trade system would
have similar economic effects (Furman et al., 2007). Hence,
they concluded, the two primary questions that should be
used to decide between these two policy approaches are:
(i) which is more politically feasible; and (ii) which is more
likely to be well designed? In the context of the United States
(and many other countries, for that matter), the answer to
the first question is obvious. For the political-economy rea-
sons I described above, the answer to the second question
also favours cap-and-trade. In other words, it is important to
identify and design policies that will be “optimal in Wash-
ington,” not just from the perspective of Cambridge, New
Haven, or Berkeley.

V. Summary and Conclusions

The need for a domestic U.S. policy that seriously addresses cli-
mate change is increasingly apparent. A cap-and-trade system
is the best and most likely approach for the United States in
the short to medium term. Besides providing greater certainty
about emissions levels, capand- trade offers an easy means
(partial free distribution of allowances) of compensating for
the inevitably unequal burdens imposed by climate policy; it
is straightforward to harmonize with other countries’ climate
policies; it avoids the current political aversion in the United
States to taxes; and it has a history of successful adoption.
The system outline in this article has several key features.
It imposes an upstream cap on CO, emissions (carbon con-
tent measured at the point of fuel extraction, refining, dis-
tribution, or importation), with gradual inclusion of other
greenhouse gases, to ensure economywide coverage while
limiting the number of entities to be monitored. It sets a
gradual downward trajectory of emissions ceilings over time,
to minimize disruption and allow firms and households time
to adapt. It also includes mechanisms to reduce cost uncer-
tainty; these include provisions for banking and borrowing
of allowances, and possibly a cost-containment mechanism
(such as the sale of additional allowances during severe price
spikes, with the revenues dedicated to bringing about addi-
tional emissions reductions) to protect against price volatility.
Initially, half of the program’s allowances would be allo-
cated through auctioning and half through free distribution,
primarily to those entities most burdened by the policy. This
arrangement should help limit potential inequities while bol-
stering political support. The share distributed for free would
phase out gradually over 25 years. The auctioned allowanc-
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eswould generate revenue that could be used for a variety
of worthwhile public purposes. To increase the program’s
short-term cost-effectiveness and create long-term incen-
tives for technological development, entities that successfully
implement carbon sequestration(biological or underground)
would be eligible for offsets.

The system would operate at the federal level, eventually
asserting supremacy over all regional, state, and local systems,
while building on any institutions already developed at those
levels. The system would also provide for linkage with inter-
national emissions-reduction credit arrangements, harmoni-
zation over time with effective cap-and-trade systems in other
countries, and appropriate linkage with other actions taken
abroad to maintain a level playing field between imports and
import-competing domestic products. To address potential
market failures that might render the system’s price signals
ineffective, certain complementary policies should be imple-
mented, for example in the areas of consumer information
and research and development.

Like other market-based emissions-reduction schemes,
the one described here reduces compliance costs by offering
regulated entities: rather than mandate specific measures on
all sources, it allows emissions to be reduced however, wher-
ever, and, to a great extent, whenever they are least costly. To
illustrate the potential cost savings, this article has reported
empirical cost estimates for two hypothetical time trajecto-
ries for emissions caps. The first stabilizes CO, emissions at
their 2008 level by 2050, whereas the second reduces emis-
sions from their 2008 level to 50 percent below the 1990 level
by 2050. Both are consistent with the often-cited global goal
of stabilizing CO, atmospheric concentrations at between
450 and 550 ppm, provided all countries take commensurate
action. The analysis found significant but affordable impacts
on GDP under both trajectories: generally below 0.5 percent
a year for the less aggressive trajectory, and ranging up to 1
percent a year for the more aggressive one.

We also explored the distributional implications of the
program. Illustrative estimates—which do not account for
the offsetting effects of possible free allocation of allowances
or redistribution of auction revenues—indicate a relatively
small burden on fossil-fuel producers (about 4 percent of the
total), because most of the costs would be passed on to cus-
tomers. Fossil-fuel-fired electricity generators also would bear
a relatively small share, about 7 percent, for analogous rea-
sons. Business and industry would bear nearly 30 percent of
the total cost burden through their primary energy use, and
about 25 percent through their electricity use, for a total of
about 55 percent. The remaining roughly 35 percent of costs
would be borne by households.

The impact of any U.S. policy will ultimately depend on
the actions of other nations around the world. Without an
effective global climate agreement, each country’s optimal
strategy is to free-ride on the actions of others. But if all coun-
tries do this, nothing will be accomplished, and the result
will be the infamous tragedy of the commons. A coopera-
tive solution—one that is scientifically sound, economically
rational, and politically pragmatic—must remain the ulti-
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mate goal. Given these realities, a major strategic consider-
ation in initiating a U.S. climate policy should be to establish
international credibility. The cap-and-trade system described
and assessed in this article offers a way for the United States
to demonstrate its commitment to an international solution
while making its own real contribution to addressing cli-
mate change.
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Comment on Addressing Climate
Change With a Comprehensive
U.S. Cap-and-Trade System

by Richard E. Ayres

Richard E. Ayres is the founder of the Ayres Law Group in Washington, D.C.

obert Stavins has performed a great and valuable pub-

lic service by his role in moving cap-and-trade from

n academic idea to real-world policy. Since the 1980s

Stavins has tirelessly promoted the idea that the nation could

have cleaner air at less cost if national policymakers would

establish gradually shrinking emissions caps on pollutants

and allow emitters to make their own decisions about how to

adjust to this change in their market environment. Stavins’

recent article Addressing Climate Change With a Comprehen-

sive U.S. Cap-and-Trade System ' makes the case for cap-and-
trade as the means to address global warming.

Having spent a great deal of my professional time in the
1980s working to shape a cap-and-trade program to control
acid rain and convince Congress to adopt it, I agree with
much of Stavins’ argument. I take issue only where it seems
to me that Stavins stakes too grand a claim for cap-and-trade
as a response to global warming.

I. The Chimera of a‘‘Simple Tax on Carbon”

Like Stavins, I prefer a cap-and-trade program to what propo-
nents insist on calling a “simple tax on carbon.” At the most
basic level, a tax exchanges greater certainty of cost for greater
certainty of achieving the emission reductions required to
protect our planet from unacceptable climate change. Those
in Congress currently advocating a tax either have forgot-
ten Americans’ resistance to new taxes, or are disingenuously
seeking to torpedo adoption of climate legislation.

I would emphasize that it is not appropriate to compare a
program that has begun the process of political compromise,
such as last year’s Lieberman-Warner cap-and-trade bill, with
an abstraction. No one who has ever done his income tax
would believe for a minute that a real carbon tax bill would
be “simple.” A real carbon tax bill would be subject to the
same pulling and hauling of the same interests that had their

1. Robert N. Stavins, Addressing Climate Change With a Comprehensive U.S. Cap-
and-Trade System, 39 ELR (ENvTL. L. & PoL’y ANN. Rev.) 10752 (Aug. 2009)
[hereinafter Stavins 1]. This review also benefited from a review of a longer
paper by Stavins for The Hamilton Project of the Brookings Institution, A U.S.
Cap-and-Trade System to Address Global Climate Change, (Oct. 2007) [hereinaf-

ter Stavins 2].
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impact on the Lieberman-Warner bill and will have their
effect on this year’s proposed legislation. Further, because a
tax bill would be written by the tax committees of Congress
rather than the environment committees, it would almost
certainly be tilted more towards economic interests than
environmental protection.

Stavins is right that the two systems have a great deal
in common in concept, and his article neatly describes the
conceptual and practical differences. I agree with him that
the real issue is “which is more politically feasible” as well as
“which is more likely to be well designed.”” In my view, the
answer to both is cap-and-trade.

Il. Gradual Imposition of Auction

[ agree also that the auction of allowances should be phased in
gradually over a period of years in order to allow adjustment
to the increase in costs faced by industries heavily dependent
on fossil fuels and by those products (such as hydrofluorocar-
bons) with high global warming potential. In order to allow
the economy to adjust to these changes, Stavins suggests a
25-year period for phasing in a full auction of carbon allow-
ances. It may be possible to move more quickly, especially if
a generous offset policy is adopted such as that urged by the
United States Climate Action Partnership.

I1l. No Statement of Cost of Not Acting

Opponents of global warming legislation often point to the
costs of curtailing greenhouse gas emissions as if the alter-
native carried no costs. I fear Stavins’ concentration on the
costs of reducing emissions of greenhouse gases may play
into the hands of these opponents.® I understand he is mak-
ing the point that it is important to pick an efficient pro-
gram architecture. But responsible analyses suggest that the
societal costs of reducing our carbon footprint may be mini-
mal. That is the implication of the famous McKinsey table,

2. Stavins 1 at 10764.
3. Stavins 1 at 10752 (“there should be no mistake about it—meaningful action
to address global climate change will be costly”).
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which charts the cost of reducing emissions by 3.1 gigatons
per year.*

Moreover, the cost of not acting cannot be overempha-
sized. Admittedly rough estimates suggest that costs of busi-
ness as usual could be as high as 5% to 20% of global GDP
by the end of the century,’ while the cost of substantially
curtailing greenhouse gas emissions, if undertaken now, falls
in the 1% to 5% range by 2050.°

IV. Safety Valve

As Stavins points out, a cap differs from a tax in that the
environmental goal, rather than the cost, is specified. But the
potential cost, and potential variation in allowance prices in
response to market pressures, bothers many. Those who are
troubled have proposed many variations on the notion that
there should be a “safety valve” which prevents allowance
prices from rising “too high.”

Typically the safety valve idea involves setting a price at
which the government will issue as many additional allow-
ances, above and beyond the cap, as needed to satisfy demand.
At the conceptual level, the problem with this notion is that
essentially converts the cap into a tax system, with a fixed
price per ton. Last year’s Warner-Lieberman bill adopted sev-
eral mechanisms to manage price pressure on the system, but
rejected the idea of a safety valve price.

Stavins says the safety valve price should be 2-10 times the
expected level, rather than 10-20% above the expected level,
as some have suggested.” Second, he suggests that the pro-
ceeds from the sale of “safety valve” allowances be used either
to finance additional emissions reductions or buy allowances
in future years when prices are more stable.®

Stavins’ proposal responds to concerns about market
manipulation. My fear is that once the safety valve idea is
accepted, it will soon be altered to address the concerns of
those who simply think the secular trend in allowance prices
will be above what they would like to pay. Thus Stavins’
“2-10 times” seems likely to rapidly become the 10-20% he
opposes. And once the notion of “expected price” replaces
the actual price in the market, baseline manipulation could
easily contribute to transforming the cap into little more
than a rather compromised tax.

V. Overemphasis on Cap-and-Trade

I disagree seriously with Stavins in only one respect—the
suggestion implicit in his article that cap-and-trade is suf-
ficient to solve the climate problem. I have always viewed
cap-and-trade as a valuable tool for controlling greenhouse
gases from the industrial sector. But in my view reducing
emissions of greenhouse gases from motor vehicles, increas-
ing American buildings’ energy efficiency, and increasing the

4. See McKinsey & Co., Paraways To A Low CarBoN Economy (2008).

5. NicHoras STERN, STERN Review: THE Economics oF CLiMATE CHANGE xi
(Cambridge Univ. Press 20006).

6. Id. atxiii.

Stavins 2 at 22.

Stavins 1 at 10756; Stavins 2 at 22.
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share of energy generated with renewable energy resources
requires the use of regulation.

Stavins’ view, as [ infer it from two of his articles, is that a
cap placed far enough upstream in the economy will address
all these problems. Requiring oil refineries, for example, to
spend allowances in order to make and sell liquid fossil fuels,
would raise the cost of such fuels paid by anyone driving
or using a motor vehicle. The increased fuel cost would, in
theory, provide incentives for people to drive less and/or buy
more fuel-efficient vehicles, which would lower greenhouse
gas emissions.

Likewise, if coalmines must surrender allowances for each
ton of coal they sell, the cost of coal will increase. Utilities
that burn coal will face increased operating costs, which
will be reflected in the cost of electricity to the consumer.
As the increased cost of electricity drives the cost of heat-
ing and lighting buildings up, building owners will find it
makes economic sense to take actions to reduce their costs—
whether increasing the energy efficiency of their buildings,
or buying “green” power that does not carry the cost of
greenhouse allowances.

The most recent oil crisis, which briefly raised gasoline
costs to over $4.00/gallon, is often cited as an example. As
gasoline prices rose, mass transit ridership grew and, for the
first time since such figures have been kept, Americans actu-
ally drove fewer miles for a time. If a cap-and-trade program
kept gasoline prices high, so the reasoning goes, Americans’
past flirtations with fuel-efficient vehicles and public trans-
portation would become ingrained in the national psyche.

The gasoline crisis is a powerful example, but I remain
convinced that regulation will be needed. It will take more
than increasing energy prices to overcome the strong struc-
tural obstacles to the necessary changes. For example, the
effect of increased energy prices on building energy efficiency
is attenuated for a variety of reasons that have been explored
at length in the energy efficiency literature.” Builders, who
will not share the lifetime energy costs of buildings, have
little incentive to adopt energy efficiency that raises the first
cost of their building to a buyer—whether an owner of an
office building or a new house or apartment. While land-
lords have every reason to reduce energy consumption, they
cannot usually order tenants to turn out the lights; and ten-
ants—including most businesses in the country—do not
usually share their landlord’s incentive to save energy. Add
to these the remarkable persistence of habit in the construc-
tion industry, and plain ignorance of the potential to reduce
energy use, and you have a formidable set of obstacles to
change, even though change could save owners and tenants
significant amounts of money.

To change how buildings are constructed, lighted, and
heated, increased energy prices are not enough. Over the
past 30 years, California has demonstrated how to achieve
impressive gains in the energy efficiency of buildings through
regulation, in the form of changes in the building code of

9.  See, e.g., Davip B. GoLDSTEIN, SaviNg ENERGY, GROWING JoBs: How En-
VIRONMENTAL PROTECTION PROMOTES EcoNOMIC GROWTH, PROFITABILITY,
InNovaTrioN, AND CoMPETITION (2007).
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the state as well as state standards and codes specifying the
performance of heating and cooling machinery and other
energy-using appliances. In 1970, Californians used about
the same energy per capita as Americans in the other 49
states. As a result of the concerted efforts of state regulators
to increase energy efficiency, Californians now use only two-
thirds the energy used by other Americans."

Likewise, despite the episodic swoons to buying smaller
cars when gasoline prices temporarily rise, there are strong
structural impediments to reducing the use of oil in trans-
portation. Over the past half century, the transportation
system of the United States has been transformed. In 1950,
short to medium to long range travel was almost exclusively
the province of the railroads, an extremely energy eflicient
technology. Large percentages commuted to work by subsur-
face or surface mass transportation, all much more efficient
than cars.

Several developments degraded the energy efficiency of
this transportation system. First, President Eisenhower com-
mitted billions in federal funds to construct the interstate
highway system, which created highly ineflicient competi-
tion for both passenger and freight railroads. Second, the
United States adopted a number of programs and tax sub-
sidies designed to greatly increase home ownership. These
subsidies stimulated the growth of new suburbs around
American cities, which required travel by automobile to work
and even to buy daily necessities. Within a short time, profit-
able private urban transit became unprofitable and in most
cases was ultimately sold to the municipality to operate as
a public service for those who could not afford to commute
by car. Meanwhile air travel, which sucked away medium
and long distance passengers from railroads, received gener-
ous subsidies in the form of government-owned or subsidized
airport and highway links. Once-profitable private passenger
rail companies stumbled and collapsed, again eventually ced-
ing passenger rail to the only body that didn’t need to make
a profit, the U.S. government.

10. Steven Mufson, /n Energy Conservation, Calif. Sees Light, WasH. PosT, Feb. 17,
2007, at A0, available ar http:/[www.washingtonpost.com/wp-dyn/content/
article/2007/02/16/AR2007021602274.html.
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So in 50 years, the United States has deliberately, and at
great cost, constructed an extremely inefficient transpor-
tation system. Untold billions have been invested in this
system, while investment in more efficient forms of trans-
portation has withered. This system is the result of public
policy choices, not the market. Indeed, the market was delib-
erately subverted, in service of certain social objectives and
the interests of certain large economic interests. At least in
my view, it will take a new set of public policy choices and
public investments (and probably subsidies), as well as a sig-
nificant amount of time, to reverse these choices. I do not
believe that merely increasing the price of gasoline—helpful
as it might be—will accomplish the change in our transpor-
tation system that is needed to achieve necessary greenhouse
gas emissions.

Thus I would urge Stavins to broaden his focus and
acknowledge the degree to which conquering the climate
problem requires major new regulatory initiatives, not just
a cap-and-trade system. Hal Harvey, the CEO of a new $1
billion foundation, ClimateWorks, recently identified five
policies that “can help us win the energy-climate battle.” !
One was putting a price on carbon, which a cap-and-trade
program would do. But the other four were all regulatory:
energy-efficient building codes, better vehicle fuel efficiency
standards, a national renewable portfolio standard to spur
investment in renewable energy, and decoupling the profit
for utilities from the amount of energy they generate and
sell so they will have an incentive to help homeowners save
energy rather than using it."

11. Thomas Friedman, Mother Natures Dow, N.Y. Times, Mar. 29, 2009, at WK9
(quoting Hal Harvey).
12. Id
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rof. Robert Stavins has contributed greatly to the evo-

lution of environmental policy. He’s pioneered new

instruments for achieving environmental progress and
improved the effectiveness of traditional tools. This paper is
no exception.! Here, Dr. Stavins offers compelling counsel
on how best to structure a cap-and-trade policy to achieve
reductions in greenhouse gas pollution.

Several points in Dr. Stavins® article bear further discus-
sion however. Dr. Stavins notes that the effectiveness of his
proposed policy could be influenced by factors such as the
structure of electric markets and the generation mix in those
markets. He also notes that policies to promote renewable
energy and energy efficiency are potentially promising com-
plements to a cap-and-trade policy.

However, these issues, noted only peripherally in Dr.
Stavins’ piece, really are central and should be elevated in the
design of optimal climate change policy.

The first issue is market structure. Much has changed
with respect to how electricity is priced and marketed since
the passage of the 1990 Clean Air Act Amendments. Then,
utilities were vertically integrated entities that generated
electricity and delivered it to end-use customers. Rates were
regulated and based on the cost to serve the customer. Today,
some 17 states and more than 50% of the load in the country
is served by load serving entities that no longer own generat-
ing assets and that now buy electricity on wholesale markets
where prices are no longer based on the cost of providing ser-
vice. In these “restructured” markets, electricity is priced at a
“market-clearing price” in which the most expensive electron
essentially sets the wholesale price for every electron called
upon at any given time to meet demand.?

This is a key point in estimating the overall cost to soci-
ety in achieving emission reductions, and in determining
whether those costs will be borne equitably across the

1. Robert N. Stavins, Addressing Climate Change With a Comprehensive U.S. Cap-
and-Trade System, 39 ELR (ENvTL. L. & PoL’y ANN. Rev.) 10752 (Aug. 2009)
(originally published at 24 Oxrorp Rev. Econ. PoL’y 298 (2008)).

2. Sometimes long-term contracts determine the price of some electricity deliv-
ered while short-term markets determine prices (as described here) for remain-
ing electricity delivered.
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country. Cap-and-trade programs as well as carbon tax
policies impose a price on carbon, which then increases the
price of electricity.

In regulated markets, the increase will be relatively
straightforward such that the cost of service is increased by
the new environmental compliance cost. To the extent that
non-carbon-intensive energy sources like nuclear, hydro and
other renewables are available in the generation mix, the
overall cost to consumers will be moderated from the price
increase that would occur from coal and other carbon inten-
sive sources in the mix.

But in restructured markets, consumers will see a mag-
nified price impact. The relatively high compliance cost for
coal and other carbon-intensive sources will set a higher gen-
eration price that will be received by all sources. Even zero
carbon sources with no compliance costs will receive the
increased price.

The effect here is significant. Studies show that consumers
in states with power restructuring could face price increases
well in excess of costs faced by ratepayers in regulated states.
Generation asset owners stand to gain substantially too as
the increased price for electricity brings enhanced revenues
to the entire generation fleet, again, even to units that have
no compliance costs. Energy consultancy Synapse finds
that, “Customers in deregulated markets will pay about 10
TIMES the cost of abatement,”™ and Sanford C. Bernstein &
Co. utilities analyst Hugh Wynne says nuclear operators in
deregulated states will see “supernormal profits” on the order
of billions of dollars every year.*

Policy makers have begun to grapple with this latter issue.
Auctions of allowances are being structured essentially to
claw back some of the extra profits and revenues realized

3. Bruce Biewald, Synapse Energy Economics, Inc., Presentation to NASUCA
2008 Annual Meeting: Economics of Electric Sector CO, Emissions Reduc-
tion: Making Climate Change Policy That People Can Live With 22 (Nov. 18,
2008), available at http://www.synapse-energy.com/Downloads/SynapsePre-
sentation.2008-11.NASUCA. Electric-CO2-Reduction-Policy.S0053.pdf (last
visited May 18, 2009).

4. Rebecca Smith, Carbon Caps May Give Nuclear Power a Lift, WaLL ST. ., May
19, 2008, at A4.
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through auctions recycled to the benefit of consumers in
direct rebates or programs that can cut electric bills.

Note that two problems persist, however. First, since non-
emitting sources do not have to buy allowances, an auction
will not recover monies from them and ratepayers will still
be out extra billions every year. Further, and related to this
point, an uneven cost burden is still carried by consumers in
deregulated states relative to those in regulated states.

Would the problem be solved if allowances were given
freely to generators? No. Even if obtained at no cost, allow-
ances have a market value since they still represent the
opportunity to avoid an abatement cost. The value of these
allowances will be included by generators in the price they
bid into the market for their power and the magnified cost
problem to consumers will remain. Emission allowances
given away for free in regulated states will directly benefit
consumers because cost of service will be lower than oth-
erwise, while allowances given away for free in restructured
states “will be reflected in both wholesale and retail prices
whether or not they are given away for free,” as electricity
markets expert Paul Joskow puts it.

Perhaps it can be argued that enhanced profits to zero car-
bon sources is a good thing as society aims to cut greenhouse
gas pollution. If so, then still another requirement is needed,
namely, enhanced returns should actually be invested in
projects and plants that cut emissions since paying more to
existing plants is not the same thing as getting a cleaner gen-
eration built and cutting pollution further. To the extent that
consumers are paying an additional price pursuant to a cli-
mate policy, climate pollution reductions should be achieved.

One potential solution to this problem is to impose the
emission reduction obligation on load serving entities rather
than on power generators. Power transmission and distribu-
tion is regulated in every state even if power generation is
competitive. A model can be found for this approach in many
state renewable portfolio standards that place the renewable
energy requirement on the company delivering the power.

The second issue is the generation mix. Cost increases for
electricity can reduce emissions by inducing consumers to
conserve. But serious market barriers and stubborn inelastici-
ties mean that generalized price signals only modestly affect
demand. Substantial emission reductions are realized when
the generating mix is switched toward lower carbon sources
and, as discussed below, through targeted demand side man-
agement programs. The question then is whether carbon
taxes or cap-and-trade policies are efficient or effective tools
in causing a switch to non-emitting generating sources. It
seems not, and fuel switching occurs only at relatively high
carbon prices.

The least cost electricity is typically dispatched first.
Nuclear, hydro and renewable energy sources that have low

5. Posting of Paul Joskow to The Energy Policy Blog, http://www.energypolicy-
blog.com/?p=457 (Jan. 21, 2009, 22:15 EST), (last visited May 18, 2009).
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or zero fuel costs have lower marginal costs and therefore
are the first generating assets to be called to serve load. This
means that, to the extent these resources exist and are avail-
able, they are already running flat out. A price signal from a
carbon tax or cap-and- trade policy will not result in them
running more than they already are.

But what about coal and natural gas? Will price signals
cause a switch in the dispatch order such that gas will run
more and displace coal?

Several things are important in considering this question.
Coal generation dominates many markets. That means it is
needed to serve load and the plants will be run even if the
cost advantage of coal compared to natural gas is diminished
or disappears altogether.

To the extent gas capacity is available to serve an increased
amount of load, a switch in dispatch order only occurs at car-
bon costs beyond those being discussed in policy and politi-
cal circles today, and gas prices must be relatively low.

The regional transmission organization PJM, for example,
reports that carbon charges of some $80/ton carbon dioxide
(CO,) are needed if combined cycle gas is to be dispatched
ahead of coal on large scale when gas prices are at $10/
MMBtu. Even at a gas price of $6.44/MMBtu, carbon costs
of $40/ton are required.®

The Electric Power Research Institute (EPRI) similarly
found that in the coal dominant upper Midwest of the
United States, “Even a CO, value of $50/ton would produce
only a 4% reduction in regional emissions given the cur-
rent generation mix.” Moreover, EPRI reports that, even in
Texas, where gas is dominant, “when gas is selling for around
$8MMBtu, even a CO, value of $40/ton produces little
emissions reduction.””

The cost impact on consumers of carbon prices at these
levels is significant. PJM for example estimates that a $60/
ton CO, price increases wholesale power costs by 95.4%, and
adds some $34 per month to household electric bills.®

What about “complementary policies™ Policy tools like
renewable portfolio standards and efficiency performance
standards can help address some of the problems noted above.

Itis a truism that the shortest distance between two points
is a straight line. That means that, to the extent that renew-
able energy and energy efficiency can cut climate-destabiliz-
ing pollution quickly and cheaply, policy should aim directly
at those ends.

In Pennsylvania, climate policy is being built first on the
strong foundation of policies that require the use of renew-

6.  Presentation to PJM Members Committee Meeting: Potential Effects of Pro-
posed Climate Change Policies on PJM’s Energy Market 29 (Jan. 22, 2009),
available at  htep://www.pjm.com/Media/committees-groups/committees/
mc/20090122-item-06-climate-change-policies.pdf  [hereinafter PJM] (last
visited May 18, 2009).

7. Victor Niemeyer, 7he Change in Profit Climate: How Will Carbon-Emissions
Policies Affect the Generation Fleet?, PusLic UTtiLiTIES FORTNIGHTLY, May
2007, at 24.

8. PJM, supra note 6, at 9.
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able energy and that mandate efficiency improvements.
When combined with the adoption of the California tail-
pipe standards for greenhouse gas emissions and efforts to
enhance the sequestration of carbon in soil, Pennsylvania
is finding that significant reductions in emissions on the
order of 25% can be achieved and in ways that can save
consumers money. Our recently passed efficiency portfolio
standard, Act 129, for example, will save ratepayers some
$800 million annually even as it avoids the need for 4000
MW of generating capacity and all of the associated pollu-
tion from that generation.

Various studies confirm the promise of these policies. The
Regulatory Assistance Project reported last year that:

two decades of experience with utility DSM (demand side
management) programs has demonstrated in practice that
well-managed efficiency programs can deliver significant sav-
ings to the power grid, and thus can lower carbon emissions
at low cost to the nation. I fact, the power system will realize
about 5 to 7 times more savings—in MWh, and thus in GHG
emissions—yfrom each dollar spent in a well-managed efficiency
program, than it will through a generalized, across-the-board
price increase.’

PJM backs this up. PJM’s analysts report that emissions
are reduced by initiatives that directly reduce demand, even
while price and cost increases are mitigated. Even a mod-
est 2% load reduction cuts three to four billion dollars from
business as usual wholesale costs across the PJM region and
consumers get a cut in their electric bill."”

9. Carbon Caps and Efficiency Resources: How Climate Legislation Can Mobilize Ef-
ficiency and Lower the Cost of GHG Regulation, 110th Cong. 8 (2008) (testimo-
ny of Richard Cowart, Director of the Regulatory Assistance Project, House
Select Committee on Energy Independence and Global Warming), available
at  htep://globalwarming.house.gov/tools/2q08materials/files/0024.pdf  (last
visited May 18, 2009).

10. PJM, supra note 6, at 18.
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Renewables offer similar cost-minimizing reductions.
This is understandable since, with zero fuel costs, renewables
beat out fossil generation on the margin. The more zero fuel
cost generation in the mix, the more the market clearing
price can be brought down, and the cheaper overall electric
service will be.

PJM analysts find, for example, that adding 15,000 MW
of wind displaces carbon intensive generation and reduces
emissions, while mitigating the price and cost of achieving
those emission reductions. Cost savings in achieving emis-
sion reductions are estimated to be on the order of some four
to four and a half billion dollars in wholesale power prices
across the PJM region."

Summing up the benefits of renewables and efficiency,
PJM reports that “penetration of actions that reduce con-
sumption and wind power have mitigating effects on LMP
(locational marginal pricing), wholesale power costs, and
customer bills while enhancing emissions reductions.”'

In conclusion, cap-and-trade is a proven tool in achieving
cost effective pollution reductions. Dr. Stavins’ design will
ensure it can play a similarly effective role in helping society
meet the climate challenge. However, other policy tools offer
considerable promise in achieving needed emission cuts even
at a cost savings to consumers. Emphasizing these policies
also mitigates some of the magnified cost and inequity issues
that arise across the various electricity market designs across
the county. Policies that increase use of renewable electricity
and energy efliciency should be given more central stage in
crafting a comprehensive climate mitigation policy.

11. Id. ac 22.
12. Id.ac 29.
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n this new age of environmental law, scholars, advocates,

policy makers, journalists, and other interested members

of the public can gain access to and harness information
about our environment through federal right-to-know laws,
including the Freedom of Information Act (FOIA)." The
question is whether these statutes ensure that environmental
information is made available to the public in a timely and
dependable way.

In theory, the answer is yes. These statutes appear to pro-
vide a comprehensive right of access to information gener-
ated by the federal government or acquired by the federal
government from private parties and state and local govern-
ments. In practice, however, this net of governmentinfor-
mation statutes provides what is at best a piecemeal and not
entirely satisfactory pathway to needed environmental infor-
mation and is at worst the illusion of a right of access where
none exists. There are many reasons why the reality does not
match the expectations.

First, FOIA—by far the most important access tool—is
a requester-driven statute. The government’s responsibility
under FOIA is to respond to requests for information, not
to initiate the publication or dissemination of information.
This is FOIA’s Achilles’ heel. The process of drafting and
submitting FOIA requests and then waiting for the agency’s
response is a breeding ground for delay and cynicism over the
Act’s efficacy.

Congress sought to fine-tune FOIA in 1996 when it
enacted the Electronic FOIA Amendments (EFOIA)
to place affirmative obligations on agencies to compile
information that is of general interest to the public and

Professor Viadeck has an active litigation practice and has handled or
supervised many cases seeking access to federal records, including many
cases discussed in this Article. A version of this Article was originally
published in the Texas Law Review (English version only) at 86 Tex.
L. Rev. 1787 (2008), and is reprinted with permission.

1. 5U.S.C. §552. FOIA was first enacted in 1966, and has been amended in
1974, 1976, 1986, 1996, 2002, and 2007.
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to make it available on the Internet.” But agencies have by-
and-large failed to comply with EFOIA’s affirmative disclo-
sure mandate,® and thus FOIA remains predominantly a
requester-driven statute.

Second, a perennial problem is that access-to-information
statutes are subject to political manipulation by administra-
tions that are intent on limiting public access to government-
held information. When George W. Bush took office in
2001, one of the first official acts of his Attorney General
John Ashcroft was to issue a directive to the heads of all fed-
eral agencies and departments notifying them that the Jus-
tice Department would defend all agency efforts to withhold
information under FOIA so long as there was a plausible basis
for so doing.* More recently, the Environmental Protection
Agency (EPA) has drastically scaled back the information
made public under the Toxics Release Inventory (TRI) pro-
gram of the Emergency Planning and Community Rightto-
Know Act.’ The TRI program tracks the waste production
and release of approximately 650 dangerous chemicals.® Prior
to EPA’s rollback, facilities had to report detailed information
for any amount over 500 pounds about the amount of any of
those chemicals and where the chemical went.” For pollution

2. DPub. L. No. 104-231, 110 Stat. 3048 (1996) (codified as amended at 5
U.S.C. §552).

3. See, e.g., Implementation of the Electronic Freedom of Information Act Amend-
ments of 1996: Is Access to Government Information Improving?: Hearing Before
the Subcomm. on Gov’t Mgmt., Info. and Tech. of the H. Comm. on Gov't Re-
form, 105th Cong. 20-31 (1998) (statement of Michael E. Tankersley, Senior
Staff Attorney, Public Citizen Litigation Group) (examining the implementa-
tion of EFOIA in light of reports indicating a lack of agency compliance).

4. Memorandum from John Ashcroft, At’y Gen. of the United States, to the
Heads of All Fed. Dep'ts & Agencies (Oct. 12, 2001), available at http:/ [www.
usdoj.gov/oip/011012.htm .

5. EPA Toxics Release Inventory Burden Reduction Final Rule, 71 Fed. Reg.
76932 (Dec. 22, 2006) (codified at 40 C.ER. pt. 372 (2008)); see also 42
U.S.C. §11023, ELR Stat. EPCRA §313 (establishing the reporting require-
ments for toxic chemical releases).

6. Chemicals and Chemical Categories to Which This Part Applies, 30 C.ER.
§372.65 (2008).

7. EPA Toxics Release Inventory Burden Reduction Final Rule, 71 Fed. Reg. at
76933.
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amounts less than 500 pounds, facilities only had to file a
short form certifying that the chemical was under the limit.?
Now, for the majority of TRI chemicals, the threshold for
reduced reporting is 5,000 pounds, so long as 2,000 pounds
or fewer are released directly into the environment.”

Third, access-to-information statutes are only as effective as
courts say they are, and the effectiveness of FOIA and other
access-to-information statutes, such as the Federal Advisory
Committee Act, have been undercut by judicial interpreta-
tion. Courts have approved lengthy agency delays in process-
ing requests. Courts have interpreted exemptions in FOIA and
other statutes for trade secrets and confidential business infor-
mation quite expansively, creating a broad and widening gap
in the public’s ability to acquire environmental information
generated by corporations.'” The Supreme Court’s increasingly
restrictive approach to attorney’s fees has weakened the abil-
ity of prevailing plaintiffs in access-to-government-informa-
tion litigation to collect their fees."! To illustrate the pitfalls
in enforcing what we call, perhaps naively, FOIA’s “right” of
access, | use two cases I have worked on for environmental
groups to show that even diligently pressed FOIA litigation
takes time and effort and slows substantially the outflow of
important public-health data.

Where does this leave us? In my view, there is now a sig-
nificant and growing dissonance between the promises made
by our federal right-to-know laws and their performance. It
is time to overhaul our nation’s right-to-know laws in three
important ways:

First, right-to-know laws should place an affirmative duty
on the government to make environmental information avail-
able to the public. The Internet and other communication
tools have made obsolete the request-and-wait-for-a-response
approach designed for paper records. Placing the obligation
for disclosure on the government also resolves the nettlesome
procedural problems that impair the effectiveness of FOIA
and other requester-driven statutes.

Second, right-to-know laws should grapple with the cross-
cutting problem of confidential business information, which
is the most frequently invoked justification for denying pub-
lic access to environmental data. Agencies are ill-equipped
to deal with confidentiality claims, and they generally rub-
ber-stamp company claims of commercial sensitivity. Only
a small fraction of information asserted to be commercially
sensitive is, in fact, sensitive. To handle claims of competi-
tive injury better, procedures must be fashioned: (a) to place
a significant burden of proof on the submitting company to

8. Id.

. Id. at76937.

10.  See generally Critical Mass Energy Project v. NRC, 975 F.2d 871, 22 ELR
21373 (D.C. Cir. 1992) (en banc) (holding that reports submitted to
the Nuclear Regulatory Commission are confidential and thus protected
from disclosure).

11. See Alan B. Morrison, Balancing Access to Government-Controlled Information,
14].L. & PoL’y 115, 117 n.5 (2006) (noting that the Court’s decision in Buck-
hannon Board & Home Care, Inc. v. West Virginia Department of Health ¢ Hu-
man Resources, 532 U.S. 598 (2001), which held that a plaintiff must obtain
court-ordered relief in order to collect attorney’s fees, means that “in the FOIA
context . . . the Government can fight for years and then ‘voluntarily disclose’
the requested records before a judge rules against it, and thereby avoid paying
any fees”).
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substantiate claims of commercial sensitivity; (b) to deter
unfounded claims of likely competitive harm by punishing
companies that make them; and (c) to enable agencies to
evaluate claims of likely competitive injury more effectively.

Third, Congress should send a strong signal to the judi-
ciary that access-to-information statutes should be construed
to maximize public access to environmental data and to per-
mit withholding where—but on/y where—disclosure is likely
to cause an identifiable and significant harm to the gov-
ernment or the submitter. All too often courts defer to gen-
eralized agency claims of harm without taking into account
the age of the records, the remoteness of the alleged injury,
or the nature of the alleged injury. At present, none of the
federal access-to-information statutes empower courts to bal-
ance the public interest in disclosure against the private inter-
est in secrecy—a calculus that would result in the disclosure
of valuable environmental information.

I.  Crosscutting Federal Right-to-Know
Statutes

We will focus our attention first on the Freedom of Infor-
mation Act and then turn to the Federal Advisory Com-
mittee Act.

A, FOIA

.  Background

First enacted in 1966, FOIA establishes a presumption of
open access to all records in the hands of the federal gov-
ernment. FOIA does so in three ways. First, it requires the
government to publish in the Federal Register all “substan-
tive rules of general applicability,” “statements of general
policy or interpretations of general applicability formulated
and adopted by the agency,” and descriptions of the agency’s
organization and rules regarding requests to obtain agency
information.'” FOIA also requires the government to make
other information available to the public in reading rooms;
EFOIA requires that this information be made available via
the Internet. Most importantly, it gives members of the pub-
lic a general right to ask for and be provided with virtually all
government-held information.

2. FOIA §552(a)(3)(A)

The real genius of FOIA is its provision allowing “any
person”—including corporations, nonprofit entities, and

12. 5 US.C. §552(a)(1)(A)—(E) (2000). The publication requirement marks an
important step forward in administrative law; rules or interpretations of gen-
eral applicability that are not published in the Federal Register are not enforce-
able by the agency. See, e.g., Morton v. Ruiz, 415 U.S. 199, 232-35 (1974);
Smith v. Nat'l Transp. Safety Bd., 981 E2d 1326, 1328-29 (D.C. Cir. 1993);
Anderson v. Butz, 550 E2d 459, 463 (9th Cir. 1977) (all holding that, under
the APA, rules and interpretations of general applicability must be published
in the Federal Register in order to be enforceable).

13. Id. §552(a)(3)(A) (emphasis added).
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even foreign nations'“—to request any record from any fed-
eral agency or government-controlled entity on any subject,
without saying why the record was requested or what purpose
disclosure would serve.® FOIA authorizes a disappointed
requester to bring suit to compel disclosure of withheld
records and places the burden of proof on the government,
not the requester.'

3. ATale of Two Cases

To illustrate the strengths and weaknesses of FOIA in prac-
tice, it is useful to briefly sketch the progression of two FOIA
cases I worked on for environmental organizations.”” The
first, Natural Resources Defense Council (NRDC) v. United
States Department of Defense,'® is an ongoing effort to force
the Department of Defense (DOD), EPA and the Office of
Management and Budget (OMB) to release records relating
to perchlorate, an ingredient in rocket fuel that contaminates
groundwater in about 30 states."”

The case began the way almost all FOIA cases begin.
NRDC had looked at the health effects data on perchlorate
and concluded that it likely posed a significant threat to peo-
ple who might be exposed to it through their drinking water.*
NRDC submitted a series of FOIA requests in the spring and
fall of 2003 to DOD and EPA, and later to OMB.?! Predict-
ably, none of the agencies responded to NRDC’s requests, so
NRDC sent in additional letters urging a response and bided

14. Id. §551(2).

15. Id. §552(a)(3)(A).

16. Id. §552(a)(4)(B).

17. Prior to joining the faculty of Georgetown University Law Center full- time
in 2002, I spent over 25 years as a staff lawyer and director of Public Citizen
Litigation Group, where I handled FOIA cases for parties seeking disclosure of
government-held information. I continue to represent parties in FOIA litiga-
tion. The discussion of the cases that follows is based on my participation as
counsel for the plaintiffs and on the voluminous court filings and correspon-
dence generated by each case. The assertions that follow that are not supported
by a conventional citation are based on my account of the events that are
reported in the text.

18. Complaint for Injunctive and Declaratory Relief, No. CV 04-2062 GAF
(RZx) (C.D. Cal. Mar. 31, 2004), 2004 WL 5043625. The case has already
resulted in two published decisions: NRDC v. U.S. Dep't of Def- (NRDC 1), 388
E Supp. 2d 1086 (C.D. Cal. 2005) and NRDC v. U.S. Dep’t of Def: (NRDC I1),
442 F. Supp. 2d 857 (C.D. Cal. 2006).

19. See Ross Brechner et al., Ammonium Perchlorate Contamination of Colorado
River Drinking Water Is Associated With Abnormal Thyroid Function in New-
borns, 42 ]. OccupatioNAL & ENvrL. MED. 777, 777 (2000) (stating that
ammonium perchlorate has been used “as an oxidizer in solid propellants for
rockets, missiles, fireworks, and munitions; for manufacture in matches; and
in analytical chemistry”); James W. Moeller, Legal Issues Associated With Safe
Drinking Water in Washington, D.C., 42 WM. & Mary ENvTL. L. & PoL’y REv.
661, 696 (2007) (“The U.S. Government Accountability Office (GAQO’) has
identified almost 400 sites in thirty-five states—and in the District—with
perchlorate contamination in drinking water, surface water, groundwater,
and soil.”).

20. Perchlorate contamination poses potential health risks to tens of millions of
Americans, particularly fetuses and newborns. See, e.g., Brechner et al., supra
note 19, at 778 (outlining the harmful effects of perchlorate).

21. Letter from David Beckman, Senior Attorney, Natural Res. Def. Council, to
Freedom of Info. Officer, Dir., Freedom of Info. & Sec. Review, Dep’t of Def.
(Sept. 2, 2003) (on file with the Texas Law Review) (Letter I). Letter from Da-
vid Beckman, Senior Attorney, Natural Res. Def. Council, to Freedom of Info.
Officer, Dir., Freedom of Info. & Sec. Review, Dep't of Def. (Sept. 2, 2003)
(on file with the Texas Law Review) (Letter II).
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its time. After waiting a full year, NRDC filed this action in
March 2004 against all three agencies.”

The agencies filed a typically uninformative answer* and,
over the next nine months, requested successive extensions
of time to enable the agencies to complete their searches
for responsive documents, to process the large volume of
documents identified as responsive, and to release nonex-
empt documents. In November 2004—over 18 months
after NRDC filed its initial FOIA requests—EPA and
DOD filed motions for summary judgment.?* At that time,
between EPA and DOD, 7,000 total records were withheld,
and DOD excluded the Air Force from its search for respon-
sive records.”

Three obvious flaws in the Government’s motions fueled
my suspicion that they were filed to delay the progress of
the litigation. First, DOD acknowledged that it had refused
to search Air Force records, even while it claimed that it
had designated the Air Force as its “lead military agency”
on perchlorate years earlier.*® Second, the declarations and
Vaughn*' indexes submitted by the Government were seri-
ously deficient because EPA and DOD either provided no
document-specific justifications at all, or if they did, they
failed to explain why the withheld records were predeci-
sional.?® The third and final straw was that the Government
withheld many records on the basis of obviously overbroad
exemption claims.

While preparing its summary judgment motion, OMB
decided that twenty records were nonresponsive and excluded
them for that reason, and that 57 documents should be
released to NRDC.? This left 243 documents, in whole
or in part, at issue; all were withheld under Exemption 5.%°
OMB was playing a critical role in pressing EPA to set a high

22. Complaint for Declaratory and Injunctive Relief at 1-2, NRDC v. U.S. Dep't
of Def. (NRDC 1), 388 E. Supp. 2d 1086 (C.D. Cal. 2005) (No. CV 04-2062
GAF (RZx)), 2004 WL 5043625.

23. FOIA provides that “the defendant shall serve an answer or otherwise plead to
any complaint made under this subsection within thirty days after service upon
the defendant . . . unless the court otherwise directs for good cause shown.” 5
U.S.C. §552(2)(4)(C).

24. Notice of Motion, and Motion for Summary Judgment by Defendant DOD,
NRDC 1, 388 E Supp. 2d 1086 (No. CV 04-2062 GAF (RZx)), 2004 WL
5043623 [hereinafter Motion for Summary Judgment by DOD]; Memoran-
dum of Points and Authorities in Support of EPA’s Motion for Summary Judg-
ment, NRDC I, 388 E. Supp. 2d 1086 (No. CV 04-2062 GAF (RZx)), 2004
WL 5043624 [hereinafter Memorandum in Support of EPA's Motion]. OMB
was not yet prepared to file a motion for summary judgment because it claimed
that it still needed additional time to search for and process responsive records.

25. Motion for Summary Judgment by DOD, supra note 24, at 3.

26. Id.

27. Vaughn v. Rosen, 484 F.2d 820, 823 (D.C. Cir. 1973).

28. See, e.g, NRDC v. U.S. Dep't of Def. (NRDC 1), 388 E. Supp. 2d 1086, 1096~
97, 1103-04, 1106-07 (C.D. Cal. 2005) (rejecting DOD’s and EPA’s Vaughn
indexes). Vaughn indexes play a key role in FOIA litigation by injecting a de-
gree of adverseness into FOIA litigation, which is inherently nonadversarial.
Courts require the Government to: (1) prepare a Vaughn index to identify each
record withheld (typically by the record’s date, author, recipients, title, subject
matter, and length), any attachment to the record (which is frequently the case
with e-mails), and the exemptions the Government claims justify withholding
each segregable portion of the record; and (2) provide a detailed justification
(typically in the form of a declaration) correlated to the Government’s exemp-
tion claims for each segregable portion of each withheld record. See generally
Founding Church of Scientology v. Bell, 603 E2d 945, 947-49 (D.C. Cir.
1979) (discussing the failings of a Vaughn index prepared by the FBI).

29. Id.

30. /d.
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threshold for perchlorate exposure, thereby minimizing the
remediation costs the government and defense contractors
would face. OMB had shared documents relating to poten-
tial cleanup costs with outside lobbyists working for defense
contractors, including the Executive Office of the President
Group,” and Richard Belzer, a former OMB economist
who the agency claimed was an unpaid consultant.”> OMB
made the far-fetched claim that doing so was necessary to
“preservle] the confidentiality of internal Executive Branch
deliberations.” Although OMB invoked Exemption 5, the
agency’s Vaughn index did not identify the authors or recipi-
ents of many of the withheld documents, suggesting that the
documents may well have been produced by, or shared with,
nongovernmental parties.>*

In March 2006, the court denied the motions for sum-
mary judgment filed by OMB, EPA, and DOD.*” Finding
that OMB had engaged in “selective disclosures” to aid pri-
vate industry in its fight against perchlorate regulation, the
court held that OMB had to turn over records shared with
outside parties, including the EOP Group, Belzer, and other
“contractors.”® The court also held that DOD’s failure to
identify the recipients and authors of withheld records fore-
closed the agency’s reliance on Exemption 5, and accordingly
ruled that those records had to be released as well.?”

In April 2006, the Air Force moved for summary judg-
ment.”® Having spent a full year on its search, the Air Force
claimed that it had uncovered barely 400 records relating to
perchlorate.”” Puzzled by the small number of records the Air
Force unearthed, the court thought that something was awry
and granted our motion to take discovery on the adequacy
of the Air Force’s search.®’ Extensive discovery showed that
thousands of responsive records had not been identified and
turned over.

In July 2006, NRDC and EPA entered into a settlement
to establish a process for resolving their dispute over the
remaining records.*’ These procedures enabled the parties to
resolve their differences and wind up the litigation involving

31. OMB is part of the EOP. EOP is a lobbying group composed of former OMB
staffers.

32. NRDCII, 442 E Supp. 2d at 867.

33. Id. at 865.

34. The best discussion of this point—namely, the failure of DOD to give NRDC
discrete, nonexempt portions of the records DOD was withholding—is in
NRDC II, 442 E. Supp. 2d at 871-77.

35. Id.ac 861.

36. Id. at 865-71.

37. Id. at 870-71.

38. The Department of Defense moved for partial summary judgment with respect
to the Air Force’s withholdings on April 3, 2006. Notice of Motion, and Mo-
tion for Partial Summary Judgment by Defendant DOD, NRDC 11, 442 F.
Supp. 2d 857 (No. CV 04-2062 GAF (RZx)).

39. Memorandum of Points and Authorities Submitted in Support of DOD’s Mo-
tion for Partial Summary Judgment as to Records Held by the Department
of the Air Force at 4, NRDC I1, 442 F. Supp. 2d 857 (No. CV 04-2062 GAF
(RZx)).

40. The order permitted NRDC to submit interrogatories to DOD and to take
the deposition of three senior Air Force officials, and directed the Air Force to
search for records in the Air Force’s Research Lab, the Air Force’s Perchlorate
Study Group, and various other Air Force offices. (Proposed) Order, NRDC 1,
442 F. Supp. 2d 857 (No. CV 04-2062 GAF (RZx)).

41. Joint Stipulation and (Proposed) Order Regarding Settlement of Claims
Against Defendant EPA at 4-5, NRDC v. U.S. Dep't of Def., No. CV 04-
2062 GAF (RZx) (C.D. Cal. July 18, 2006).
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EPA. But, at the time of this writing, proceedings remain
active with both DOD and OMB.

NRDC v. Department of Defense showcases some of the
common procedural pitfalls that await FOIA plaintiffs.
Another case, New York Public Interest Research Group (NYP-
IRG) v. EPA® spotlights the key substantive difficulty with
FOIA in environmental litigation—FOIA’s exemption for
confidential business information (Exemption 4).* NYPIRG
involved EPA’s plan to clean up the Hudson River, which
had been contaminated by at least one million tons of poly-
chlorinated biphenyls (PCBs) that had been discharged into
the river by the General Electric Corporation (GE) over a
thirty-year period.* Under the Comprehensive Environmen-
tal Response, Compensation, and Liability Act (CERCLA),®
EPA has the authority to compel a responsible party to imple-
ment a cleanup remedy chosen by the agency.*¢

In December 2000, EPA published for public comment a
proposed plan for dredging the upper Hudson River to elim-
inate PCB contaminants, at an estimated cost of over $450
million.”” GE argued that dredging was the wrong cleanup
strategy because it would result in the resuspension of PCB
that had settled to the river floor.*® After the comment period
closed on July 1, 2001, GE engaged in off-the-record meet-
ings with EPA and OMB.*” EPA and GE entered into a con-
fidentiality agreement in connection with these meetings.”’
In February 2002, EPA ordered that its proposed large-scale
dredging plan be implemented, and in July 2002, EPA issued
an Administrative Order on Consent, in which GE agreed to
pay EPA $5 million for partial reimbursement of the agency’s
past costs and up to $2.625 million for the agency’s future
costs—a small fraction of the agency’s past costs and an even
smaller fraction of the agency’s estimated future costs.”

In NYPIRG’s view, the settlement between GE and EPA
had all of the hallmarks of a government giveaway. NYPIRG
filed the case against EPA and OMB on July 3, 2002 to learn
what had taken place during the secret meetings between
GE, EPA, and OMB.>? The key question was whether, under
FOIA, EPA could withhold 43 records it received from GE as
part of the negotiations over GE’s responsibility for cleaning
up the Hudson.”® The sole basis for EPA’s withholding was
FOIA Exemption 4, which protects trade secrets and con-

42. 249 F. Supp. 2d 327 (S.D.N.Y. 2003).

43. 5U.S.C. §552(b)(4).

44. NYPIRG, 249 F. Supp. 2d at 329.

45. 42 U.S.C. §§9601-9675, ELR Star. CERCLA §§101-405.

46. NYPIRG, 249 F. Supp. 2d at 329 (citing 42 U.S.C. §§9601, 9604, 9606
9607, 9622).

47. Id.; EPA, Recorp oF DEecisioN, HupsoN River PCBs Site, NEw York 114
(2002), available ar http:/[www.epa.gov/hudson/RecordofDecision-text.pdf
(last visited June 2, 2009).

48. Plaintiff's Memorandum in Opposition to Defendants’ Cross-Motion for
Summary Judgment and in Support of Plaintiff’s Motion for Summary Judg-
ment at 4-5 [hereinafter Plaintiffs Memorandum], NYPIRG, 249 E. Supp. 2d
327 (No. 02 Civ. 5130), 2002 WL 32768713.

49. Id.at 4-5.

50. Id.

51. Id.

52. Complaint for Declaratory and Injunctive Relief, NYPIRG, 249 E. Supp. 2d
327 (No. 02 Civ. 5130), 2002 WL 32768612.

53. Id. at 330.
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fidential business information.’* The withheld documents,
many of which were entitled “Hudson River Proposal” and
“Hudson River—Proposed Remedy,” set forth GE’s analy-
ses of the costs, benefits, and environmental consequences
of EPA’s proposed remedy and GE’s alternatives.”” Many of
the pages were marked “Privileged & Confidential,” and
the confidentiality agreement executed by the parties con-
templated that EPA would not share these submissions with
nongovernmental parties.”® GE made no effort to intervene
in the litigation, nor did it submit any declarations or affida-
vits explaining why, in its view, the documents were privi-
leged or confidential.”” The question then became whether
information of the kind GE provided to EPA falls within
the scope of Exemption 4. EPA argued that it did because
the information was commercial in nature and because it
was confidential, as evidenced in part by the confidentiality
agreement GE and EPA had executed. NYPIRG contended
that the withheld documents had no intrinsic commercial
value, and “were not prepared to aid GE in its business
(unless its business is dumping hazardous materials into the
Hudson River) but to advocate against the environmental
remedy favored by EPA.”%®

The district court agreed with NYPIRG, but its reason-
ing reveals the friction points under Exemption 4. To qualify
as commercial the “information itself must in some fashion
be commercial or financial in nature or use.” The court
reasoned that although GE “clearly is a commercial entity,”
the information “does not reveal anything about the nature
and character of GE’s business, or its revenues, expenses or
income, or anything that a commercial business would want
to protect for fear of competitive injury.”® Rather, GE sub-
mitted the documents in order to “advocate a policy position,
because it had a financial stake in the outcome of its meetings
with EPA and OMB, and because it sought to convince EPA
to adopt its less expensive remedy in addressing GE’s dump-
ing of PCBs into the Hudson River.”

The court also wrestled with EPA’s alternative claim that
disclosure of the records would impair the agency’s ability
to obtain necessary information in the future, and therefore
that the information was “confidential” under Exemption
4. In addressing this question, the court flagged but did not
resolve the question of whether National Parks & Conserva-
tion Assn v. Morton or Critical Mass Energy Project v. NRC
provided the controlling test for impairment.® The court
recognized that the confidentiality agreement was evidence
that GE expected the records to remain confidential and sup-
ported the inference that, but for a promise of confidentiality,

54. Id. Exemption 4 provides that FOIA does not apply to matters that are “trade
secrets and commercial or financial information obtained from a person and
privileged or confidential.” 5 U.S.C. §552(b)(4).

55. NYPIRG, 249 E. Supp. 2d at 330.

56. Id.

57. Id.at 337.

58. Plaintiffs Memorandum, supra note 48, at 2-3.

59. NYPIRG, 249 E. Supp. 2d at 332-33.

60. Id. at 333.

61. Id. at 333-34.

62. Id. at 334-35.

63. Id. at 335-36.
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GE would not have furnished them to EPA.%* But the court
concluded that GE’s subjective belief was not dispositive, and
ordered EPA to release the records submitted by GE.®

4. Lessons Learned?

First, the good news: FOIA remains a viable tool to pry
loose environmental data if—but only if—there is no urgent
need for the records and one has access to a legal team that
can sustain the effort over a long haul.

FOIA also provides incentives for organizations and indi-
viduals to turn to the courts to pursue information denied
to them by the agencies. Of course, not all FOIA denials
lead to litigation. FOIA litigation has also proved to be a
useful tool to gain insights into the government’s handling
of important environmental issues. For instance, in NRDC,
DOD claimed that the Air Force is the Department’s lead
component on perchlorate and touted the lengths to which
the Air Force had gone to inventory the extent of contamina-
tion, to study perchlorate’s health effects, and to devise effec-
tive remediation programs but the Department’s rhetoric did
not match the evidence.®®

There is also bad news. For one thing, there is a welter
of potential procedural disputes that can mire FOIA litiga-
tion and derail it altogether. For instance, five years after
NRDC’s requests—and after four years of litigation, three
full rounds of summary judgment briefing, and extensive
discovery—the case is still pending. Even NYPIRG, a case
that proceeded rather promptly, took over a year from filing
to be resolved. Thus FOIA lays down an uncertain path for
parties who need prompt access to records.

There are also serious substantive problems that limit
FOIA’s effectiveness in environmental cases. Perhaps the big-
gest obstacle is looming presence of Critical Mass. Although
the ruling has been adopted only by the D.C. Circuit, it is
followed by every federal agency in making determinations
about whether to disclose information that arguably falls
within Exemption 4. There are two reasons for this. One,
the Department of Justice, which oversees the executive
branch’s implementation of FOIA, takes the view that Crizi-
cal Mass is controlling as a matter of law, and federal agen-
cies follow its lead.®® And two, unlike many of FOIA’s other
exemptions, matters that fall within Exemption 4’s scope are
not subject to discretionary release by the government.”” In
permitting submitters to sue to enjoin disclosures under the
Act (so-called reverse-FOIA cases), the Supreme Court in
Chrysler v. Brown™ suggested that Exemption 4 implicates,

64. Id. at 337.

65. Id.

66. Motion for Summary Judgment by DOD, supra note 24, at 3.

67. See, e.g., OSHA Data/CIH, Inc. v. U.S. Dep't of Labor, 220 E3d 153, 166
n.30 (3d Cir. 2000); In Def. of Animals v. U.S. Dep't of Agric., 501 E Supp.
2d 1, 6 (D.D.C. 2007); Merit Energy Co. v. U.S. Dep't of the Interior, 180 F
Supp. 2d 1184, 1188 (D. Colo. 2001).

68. U.S. Der't OF Justice, FrREEDOM OF INFORMATION AcT GUIDE 372-74
(2007), available at http://www.usdoj.gov/oip/foia_guide07/exemption4.pdf
(last visited June 2, 2009).

69. Id. at 465.

70. 441 U.S. 281 (1979).
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and may be co-extensive with, the Trade Secrets Act, which
makes it a crime for a federal employee to knowingly disclose
trade secret information in the government’s hands absent
legal authorization to do so.”" Since then, lower courts have
ruled that the Trade Secret Act’s scope is “at least co-extensive
with that of Exemption 4.””2 The combination of these rul-
ings sends an unmistakable message to agencies: disclosure of
trade-secret and confidential business information is imper-
missible, both under FOIA and the Trade Secrets Act. For
that reason, government employees are especially wary about
disclosing information that might fall within Exemption 4,
since doing so would violate FOIA and may be considered a
crime under the Trade Secrets Act.

B.  The OPEN Government Act of 2007

Congress recently enacted the first major revision to FOIA
in a decade. The 2007 Amendments overhaul the procedures
agencies use to track and process FOIA requests. The amend-
ments first aim to end disputes over when the agency’s time
to start processing a FOIA request begins to run by provid-
ing that the clock starts on “the date on which the request is
first received by the appropriate component of the agency.””?
The amendments further provide that agencies that fail to
comply with the time limits may not assess search fees
on requesters.”*

The amendments require each agency to establish a pub-
lic-liaison office to “assist in the resolution of any disputes
between the requester and the agency.””> Agencies also must
establish automated Internet or telephone systems to update
requesters on the progress the agency is making on their
requests and give estimated completion dates.”® The amend-
ments direct the National Archives and Records Adminis-
tration to establish an Office of Government Information
Services, which has government-wide oversight of FOIA.”
The amendments also will make it easier for requesters who
are forced to go to court to obtain information to recover
their attorney’s fees and costs if they prevail. It is too soon
to tell whether these amendments will be implemented dili-
gently by the executive branch and, if so, whether they will
improve agency performance under FOIA.

C.  The Federal Advisory Committee Act

The Federal Advisory Committee Act (FACA)”® was enacted
in 1972 because Congress had become convinced that there
were no effective controls in place to regulate the process
by which the president, the executive branch, and Congress

71. Id. at 319 n.49. The Trade Secrets Act is codified at 18 U.S.C. §1905.

72. McDonnell Douglas Corp. v. NASA, 180 E.3d 303, 305 (D.C. Cir. 1999).

73. OPEN Government Act of 2007 §6(a)(1), 5 U.S.C. §552(a)(6)(A)(ii) (2008).

74. 1Id. S6(b)(1)(A), 5 U.S.C. §552(a)(4)(A)(viii).

75. Id. §6(b)(1)(B), 5 U.S.C. §552(a)(6)(B)(ii).

76. 1Id.,5U.S.C. §552(a)(7)(B).

77. Id. §10(a), 5 U.S.C. §552(h)(1).

78. Pub. L. No. 92-463, §15, 86 Stat. 770, 776 (1972) (codified at 5 U.S.C. app.
2 (2000)).
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were eliciting advice from outsiders.”” FACA recognizes an
unfettered right of the president and the executive branch,
as well as Congress, to seek advice from outsiders, subject
to modest procedural requirements. The Act requires any
branch of government establishing an advisory committee to
follow certain guidelines.®” Advisory committees must give
advance notice of their meetings in the Federal Register and
take other measures to ensure that interested parties are noti-
fied of upcoming meetings.®' All of the committees’ papers
and detailed minutes of meetings must be made available to
the public.®?

FACA's effectiveness has been undermined by court rul-
ings that have narrowed its scope. Two of these rulings came
in high-profile cases involving advisory committees created
to advise the president on controversial policy questions.

The first, Association of American Physicians & Surgeons
v. Clinton,® involved President Clinton’s Task Force on
National Health Care Reform. The Task Force was com-
posed wholly of federal employees, and thus the Task Force
asserted that it was not a committee covered by FACA.*
But the plaintiffs alleged that the Task Force’s chair, First
Lady Hillary Clinton, was not a federal employee, and nei-
ther were an unknown number of unpaid, outside advisers
who participated actively in meetings of the Task Force and
its various working groups.® These outsiders, the plaintiffs
claimed, were de facto members of the committee, and the
presence of nonfederal employees on the committee required
compliance with FACA.*¢ The court held that Mrs. Clinton
qualified as a full-time government employee under FACA
but remanded the case to determine whether the nongovern-
ment consultants were de facto members of the committee or
its working groups.®” As the court put it, a de facto member
of the committee is one who “regularly attends and fully par-
ticipates in working group meetings” or in meetings of the
Task Force.®® By the time the case was remanded, the Task
Force had completed its work and had been disbanded.*
The government agreed to comply with FACA and open its
records to the public.”

79. Prior to FACA, the use of advisory committees was subject to regulation under
Executive Order No. 11007. 3 C.ER. 182 (1949 & Supp. 1962), reprinted in
5 U.S.C. §133z app. 194-95 (1964). While FACA incorporated some features
of the Executive Order, it has a far broader application, especially with regard
to presidential advisory committees, which were not covered by the Executive
Order but are covered by FACA. Compare 5 U.S.C. app. 2 $3(4)(“The term
‘presidential advisory committee’ means an advisory committee which advises
the president.”), with Exec. Order No. 11007 §2(a), 27 Fed. Reg. 1875, 1875
(creating no special distinction for presidential advisory committees outside of
the base definition of advisory committees).

80. 5 U.S.C. app. 2 §5(0).

81. Id. §10(a)(2).

82. 1d §10(b).

83. 997 F2d 898 (D.C. Cir. 1993).

84. Id. at901.

85. Id.

86. Id.at915-16.

87. Id.at911, 915-16.

88. Id. at915.

89. Id. at901.

90. Assn of Am. Physicians & Surgeons v. Clinton, 879 E Supp. 106, 107
(D.D.C. 1994) (dismissing the action as moot after the government released
its remaining documents).
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The de facto membership rule was short-lived because in
Cheney v. United States Dist. Court for Dist. of Columbia,”
the D.C. Circuit announced that outsiders could be seen
as de facto members of committees only where they “had a
vote” or “had a veto” over the committee’s decisions.” Under
this reading of FACA, outsiders may play an active role in
government committees so long as they do not vote or exer-
cise formal veto authority.

Another blow to FACA was delivered earlier in National
Anti-Hunger Coalition v. Executive Committee of the Presi-
dent’s Private Sector Survey of Cost Control,” which addressed
whether task forces created by an advisory committee to
support its work are subject to the strictures of FACA.”* The
President’s Survey on Cost Control (the Grace Commission)
organized 36 task forces to “gather information, perform
studies, and draft reports and recommendations,” which
were ultimately submitted to the Executive Committee of
the Survey, an advisory committee composed of corporate
executives.”® A coalition of low-income groups and individu-
als sued to gain access to the records and reports prepared
by these task forces.” The D.C. Circuit held that absent a
showing that the Executive Committee was merely “rubber
stamping the task forces’ recommendations,” the task forces
were not covered by FACA, and thus their meetings could
take place in secret with no public oversight.”®

Congress’ effort to ensure comprehensive regulation
of advisory committees has been undermined, if not alto-
gether subverted, by a series of court rulings that have nar-
rowed FACA'’s scope and given a clear road map to agencies
that want to obtain advice from outsiders but avoid public
accountability. Until Congress revisits FACA and plugs these
gaping loopholes, FACA will be little more than an empty

promise of government oversight of the advisory process.

Il. Three Proposals for Reform

As T have tried to demonstrate, there is a growing gap between
the promise of open access made by our federal right-to-know
laws and their performance. The question, then, is what can
be done to bring performance in line with reasonable expec-
tations? I have three modest proposals for reform.

A.  Place an Affirmative Duty on Government to
Make Categories of Important Environmental
Information Available on the Internet

The time has come to place an affirmative duty on govern-
ment to use Internet technology to make environmental
information accessible to the public without routinely hav-

91. 542 U.S. 367, 373-74 (2004).

92. In re Cheney, 406 E3d 723, 729-30 (D.C. Cir. 2005) (en banc).

93. 711 E2d 1071 (D.C. Cir. 1983).

94. Id. at 1072.

95. Nat'l Anti-Hunger Coal. v. Executive Comm. of the President’s Private Sector
Survey of Cost Control, 711 E.2d 1071, 1072 (D.C. Cir. 1983).

96. Id.

97. Id. at 1072, 1074.

98. Id. at 1075-76 (internal quotations omitted).
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ing to use FOIA’s request-and-wait procedures. There are two
overarching reasons why this paradigm shift in information-
access laws is both necessary and overdue. One is that the
technology for creating, storing, and sharing information
has undergone a seismic transition since FOIA was enacted.
But the time when our nation’s records will be created and
stored in electronic format is fast approaching, and it is time
to adapt our access-to-information laws to that impending
reality. The second reason is that FOIA’s file-a-request-and-
wait-for-a-response approach is also an anachronism. In this
age of electronic records, must government respond to every
request for information by deploying armies of employees to
search through vast storerooms, to process the records that
they find, and then to photocopy and mail them to a single
requester? The answer is plainly no. So long as there are paper
records, FOIA will have its place; for the future, EFOIA
charted a course away from that model, but it has been slow
to take root.

My proposal bypasses EFOIA and builds on existing
models that direct government to make publicly available,
via the Internet, discrete categories of information that are
especially important to the public. These models could easily
be adapted to categories of environmental information
as well.

The best and most recent example came about as a result
of the Federal Funding Accountability and Transparency Act
of 2006 (Transparency Act), which required the government
to design and make operational by January 1, 2008, a search-
able database that provides detailed information on every
entity receiving federal contracts, grants, and other awards.”
The website is now up and running. The available informa-
tion includes the entity receiving the award, the amount of
the award, information about the award (including the trans-
action type; the funding agency; the purpose of the fund-
ing; the location of the recipient; and an identification of the
city, state, and congressional district where the grant will be
performed), a “unique identifier” of the entity receiving the
award and of the parent entity of the recipient if any, and any
other relevant information.'*

Although the OMB website has been operational only for
a brief period, it clearly has fulfilled Congress’ expectations.
One can now track from agency to recipient almost every
federal dollar spent, except those paid out under entitlement
programs. The data available on the website has long been
compiled by the government in electronic form, simplifying
to some degree the process of making it available on a search-
able website. The government also was able to piggyback on
the work of OMB Watch, a nonprofit watchdog organiza-
tion that with foundation support had already constructed a
comprehensive, searchable database that is also available free

99. Pub. L. No. 109-282, §2(b), 120 Stat. 1186 (reprinted as a note to 31 U.S.C.A.
§6101 (West, Westlaw through Pub. L. No. 110-198, excluding Pub. L. No.
110-181)).

100. See id. §2(b)(1), 120 Stat. at 1187. The website is operational, is easy to use,
and contains all of the information that is called for in the Act. See Welcome
to USAspending.gov, http://www.usaspending.gov (last visited Feb. 16, 2009);
see also Elizabeth Williamson, OMB Offers an Easy Way to Follow the Money,
WasH. Post, Dec. 13, 2007, at A33 (detailing the debut of the website).
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of charge to the public.!”" As a result of the Transparency Act,
it is now easy to track virtually all federal grant and contract
expenditures by the recipient company, by the kind of con-
tract, or even by congressional district. There is no reason
why OMB’s website cannot serve as a model for similar pro-
grams with environmental data.

Indeed, there are many examples of information of unde-
niable public importance that could be made available in the
same way federal spending information is available to the
public on USAspending.gov. One set of valuable data would
be the enforcement records of EPA, the Occupational Safety
and Health Administration, the environmental section of
the Department of Justice, and other agencies that engage in
environmental enforcement. All of these records are available
under FOIA, but none are readily available on the Internet.
There is no reason why Congress could not require OMB
to compile this data on a searchable website and permit the
public to track repeat-offender corporations in the same way
the public can now track grants and contracts given to the
same corporate recipients.

This is not a pie-in-the-sky suggestion. Once again, the
nonprofit sector is a step ahead of government. For more
than a decade, the Transactional Records Access Clearing-
house (TRAC), a nonprofit organization housed at Syracuse
University, has used FOIA to compile and disseminate sta-
tistics about the enforcement activities of the Department
of Justice, the Department of Homeland Security, the Fed-
eral Bureau of Investigation, the Internal Revenue Service,
the Drug Enforcement Administration, and the Bureau of
Alcohol, Tobacco and Firearms."”” The breadth and range
of information on government activities that TRAC makes
available is impressive by any measure. TRAC makes most
of this information available to the public free of charge.
If a single nonprofit organization funded by modest foun-
dation grants and contributions from private citizens can
create massive and useful databases of this kind, it is hard
to imagine that the government could not also do so at a
reasonable cost.

There are other examples as well. Although EPA recently
scaled back reporting requirements for the TRI, it remains a
valuable source of information for communities about toxic
substances stored in their neighborhoods and releases of tox-
ics into their air and water. Not only has EPA made TRI
data available in several forms via the Internet,'” but public
interest groups have taken the TRI data and made it acces-
sible along with other government environmental databases,
making the data even more comprehensive and useful.'*

These examples illustrate that feasibility and cost are no
longer the constraints that they once were. Nor, in my view,

is political will. The difficult question ahead will be which

101. Williamson, supra note 100; see About FedSpending.org, http://www.fed-
spending.org/aboutthissite.php (last visited Feb. 16, 2009).

102. About the Transactional Records Access Clearinghouse, http://trac.syr.edu/
aboutTRACgeneral.html (last visited Feb. 16, 2009).

103. EPA, Get TRI Data, http://www.cpa.gov/tri/tridata/index.htm (last updated
May 15, 2009).

104. See, e.g., The Right-To-Know Network, www.rtknet.org (last visited Feb. 16,
2009) (allowing users to search the TRI data along with data from a dozen or
more other government databases on toxic substances).
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categories of information warrant being made available to
the public in this way. Public access to information comes
at a cost. The government must invest time and effort to put
information in a form that can easily be transferred into a
database that is useful for the public. No one would benefit if
an undifferentiated mass of information were posted on the
web; the cost of sifting through it would overwhelm its value.
Nor is all information created equally. Some information is
more useful and valuable to the public than other informa-
tion, and priorities will need to be set. The question is how
to do so.

In my view, the Paperwork Reduction Act (PRA)' could
serve as a useful tool to identify potentially worthwhile data.
Under the PRA, government agencies must secure approval
from OMB before undertaking significant information-
gathering activities."”® The agency must justify its need for
the information and identify the utility the information
would have for the agency’s regulatory functions.'” The
PRA imposes a high burden on agencies to demonstrate the
importance of the information because the Act’s ultimate
aim is to reduce the paperwork burden government imposes
on regulated industry and individuals.'”® And since the
1998 passage of the Government Paperwork Elimination
Act,'” Congress has encouraged agencies and regulated par-
ties to furnish information to the government in electronic
form in order to ease the conversion of the data into a search-
able database."”

I propose that Congress amend the PRA to require OMB
to report annually on the information-collection activities it
has approved and to recommend to Congress which catego-
ries of information, if any, should be made public through
a database or other electronic means. Congress would exer-
cise final decision-making responsibility, but with prompting
from OMB, such a system might considerably accelerate the
creation of new government databases of information impor-
tant to the general public.

B.  Impose Rigorous Substantiation Requirements on
Companies Claiming That Information Submitted
to the Government Is Confidential

As noted above, one pervasive obstacle to the disclosure of
environmental data is that submitting companies routinely
claim that the data is confidential and that disclosure will
cause them competitive harm."" It is time for Congress to

105. 44 U.S.C. §§3501-3520.

106. Id. §3507(d).

107. Id. §3508.

108. Id. §§3501(1), 3507(d).

109. Pub. L. No. 105-277, 112 Stat. 2681 (1998) (codified as amended in scattered
sections of 44 U.S.C.).

110. 44 U.S.C. §3504(a)(1)(B)(vi).

111. See, e.g, U.S. Govr AccountaBiLity OrricE, GAO-05-458, CHEMICAL
Recurarion: Orrions Exist To IMprROVE EPA’s ABILITY TO Assess HEALTH
Risks AND MANAGE Its CHEMICAL REVIEW PROGRAM 5 (2005) [hereinafter
CHEMICAL REGULATION], available at http://gao.gov/new.items/d05458.pdf
(noting that the Toxic Substances Control Act “authorizes chemical compa-
nies to claim data as confidential”); 7. at 31 (“EPA is required under the act
to protect trade secrets and privileged or confidential commercial or financial
information against unauthorized disclosures.”).
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reexamine how agencies handle these claims. Under statutes
that mandate the disclosure of information, like the Toxic
Substances Control Act,'"? agencies often accept these claims
without question and keep the information secret'?; those
determinations are rarely if ever challenged. Under statutes
like FOIA, once an agency receives a request for information
submitted by a third party, the agency is then required to
notify the submitter of the information and give the submit
ter an opportunity to object."* Sophisticated submitters then
inundate agencies with declarations and legal memoranda
arguing that the information is confidential, and agencies
almost invariably accede to these claims.

In both cases, the results are the same: the agency con-
fronts confidentiality claims that it is ill-equipped to evaluate;
the agency gains nothing from the release of the information;
the agency has been provided no resources to assess these
claims; and the agency faces possible reverse litigation if it
decides that the information should be released. The deck is
plainly stacked in favor of secrecy.

To reverse this dynamic, Congress should enact legisla-
tion that takes a number of steps. First, the legislation should
require submitters to provide the agency with a detailed jus-
tification, signed by a senior corporate official under the pen-
alty of perjury, explaining why each of the submitted records
is commercially sensitive. To keep companies from reflex-
ively contending that every document they submit to the fed-
eral government is confidential, this justification should be
provided along with the records.

Second, to deter groundless confidentiality claims, com-
panies should be punished—with fines or other civil penal-
ties—for making unfounded claims. This step will further
ensure that companies exercise judgment and discretion
before claiming that information is commercially sensitive.

Finally, Congress should provide agencies with the
resources to evaluate these claims on their own. Under cur-
rent practice, the agency often has little choice but to rely on
the requester to refute the company’s confidentiality claims
and to advocate in favor of disclosure. Ensuring that the
requester is heard is important because it injects some degree
of adverseness into a proceeding that would otherwise be one-
sided. But the requester is at a distinct disadvantage in advo-
cating for disclosure—the requester has not seen the records
nor reviewed the company’s arguments for secrecy and thus is
fighting blindfolded. Agencies must be able to independently
evaluate these claims, with whatever assistance the requester
can muster, to ensure a fair outcome. In the long run, giving
agencies the tools they need to resolve confidentiality claims
may cut down on reverse-FOIA cases while increasing the
disclosure of environmental information.

112.15 U.S.C. §§2601-2692, ELR Star. TSCA §§2-412.

113. See, e.g., CHEMICAL REGULATION, supra note 111, at 5 (discussing EPA’s policy
of treating claimed confidential information as such despite the fact that 95%
of premanufacture notices for new chemicals contain some claimed confiden-

tial information).
114. Exec. Order No. 12600, 52 Fed. Reg. 23781 (June 25, 1987).
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C.  Strengthen Pro-Disclosure Mandates for
Environmental Data

Congress should also recognize that, for a variety of reasons,
what we call “environmental information” is different from
the other information that companies submit to the govern-
ment and should, almost without exception, be made pub-
lic. The most important difference is that the environmental
information that companies submit to the government
concerns the emissions of toxic materials into our nation’s
air, water, or soil, or the use of potentially toxic materials
in the products Americans buy. Environmental information
uniquely affects the American public; it identifies the toxic
substances to which we and our families are exposed. Put-
ting aside the question of whether companies have a right
to discharge or otherwise use these substances, there is no
question that the government can condition that right on the
public disclosure of information that shows precisely what
the company is emitting, when the company is emitting it
and how much of each substance the company is emitting
or using in its products. Congress has plenary authority to
require the disclosure of environmental data to inform the
public, so long as it also does not permit competitors to use
the information for commercial purposes. Thus, there is no
lurking question of the government’s power to require the
disclosure of environmental data—there is only a question
of will.

Congress should take two measures to promote greater
availability of environmental data. First, Congress should
amend FOIA to place a higher burden of justification on
the government. To be sure, FOIA already requires de novo
judicial review and places the burden of persuasion on the
government.'"” But courts have nonetheless been deferential
to agency exemption claims. In environmental cases, courts
have fallen into the trap of presuming that a company will
sustain competitive injury if information it submitted to
the government is made public. This presumption must be
reversed. The most effective way of achieving that goal is
to require the government to show not just that the with-
held records fall within a FOIA exemption but also that the
records’ disclosure would cause demonstrable harm to the
government or the submitter.

Congress should also carve out a special FOIA provision
that would empower courts to balance the public interest in
disclosure against the private interest in secrecy—a calculus
that would result in the disclosure of valuable environmen-
tal information. There is precedent for such a balancing test
in FOIA already. Under FOIA’s personal privacy exemption,
Exemption 6, courts are directed to set aside agency deci-
sions to withhold personal information unless the agency can
show that disclosure “would constitute a clearly unwarranted
invasion of personal privacy.”"'® There is no reason why such

115.5 U.S.C. §552(a)(4)(B) (directing de novo review and authorizing in camera
inspection of disputed records); see Minier v. CIA, 88 E3d 796, 800 (9th Cir.
1996) (stating that the agency resisting disclosure bears the burden of proof).

116. 5 U.S.C. §552(b)(6). The courts have found that this standard requires review-
ing courts to engage in a balancing of interests. See U.S. Dep't of State v. Ray,
502 U.S. 164, 175 (1991) (explaining that the exemption requires courts to
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a heightened standard could not apply to environmental data
as well.

I1l. Conclusion

The purpose of this Article is to show that our nation has
a long way to go before its right-to-know laws deliver on
their promise of a comprehensive and reliable stream of envi-
ronmental information to the public. At present, the net of
government-information statutes is frayed and outdated. As
a result, it provides a piecemeal and unreliable pathway to
needed environmental regulation.

There are, however, a number of measures that the new
administration can take to align the reality of these laws with
their promise. The new administration can reallocate agency
resources to cut agencies’ FOIA backlogs and give the public
a better window into what its government is doing, and the
new administration can advocate in court in favor of rules
that support openness and transparency instead of secrecy.
These changes would be dramatic and swift.

balance an individual’s privacy rights against the public policy of disclosing
agency action).
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Congress, too, will have to act. It will have to commit
greater resources to support openness. It will have to replicate
its success in the Transparency Act by requiring the govern-
ment to open other categories of information to ready public
access. And it will have to grapple with the broader question,
which already looms on the horizon, of how to replace FOIA
once paper records are a thing of the past.

8-2009
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rof. David Vladeck’s article, Information Access—Sur-

veying the Current Legal Landscape of Federal Right-to-

Know Laws,' provides a powerful case for strengthening
existing environmental right-to-know laws such as the Free-
dom of Information Act (FOIA) and other enabling statues
that require firms to report—and the government to provide
public access to—environmental information. He focuses
on two examples where almost by default, due to procedural
burdens and the ability to claim proprietary business infor-
mation, the government can withhold and/or delay release of
data. Instead of focusing on the legal aspects of right-to-know
laws, this brief comment argues that information provides
an important social value—but one that must be weighed
against the potential costs of information provision. Clearly
identifying these costs and benefits helps to shed light on the
appropriate legal thresholds for disclosure.

The costs of disclosure are well articulated by both firms
and government regulators. From a company’s perspective,
there is both the physical cost of disclosure (e.g. filling out
Toxics Release Inventory reports) and the potential cost of
losing proprietary information. The first cost is not particu-
larly relevant to Vladeck’s article, since he focuses primarily
on data that has already been provided to the government or
information that the government itself has either collected or
generated. Certainly, the issue of firm proprietary data needs
to be taken seriously—but it is also one that can be dealt with
through judicial oversight without much difhculty. Courts
know how to weigh the private interest of proprietary infor-
mation against the public interest of disclosure. Even if there
is a legitimate concern about proprietary data being released,
if the potential social benefit is high enough that disclosure is
warranted, adequate safeguards can often be provided so that
the data can be selectively disclosed without fear disclosure
to a competitor.

1. David C. Vladeck, Information Access—Surveying the Current Legal Landscape
of Federal Right-to-Know Laws, 39 ELR (ENvTL. L. & PoL’y ANN. Rev.) 10773
(Aug. 2009) (a longer version of this Article was originally published at 86 Tex.
L. Rev. 1787 (2008)).
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The costs to the government of disclosure are threefold.
First, there are the physical costs of disclosure, which can
be substantial when records must be searched and carefully
reviewed for legitimate concerns of non-disclosure. Second,
concerns have been raised that disclosure might stifle the free
flow of internal deliberations that come with transparency.
Of course, many people would argue that government should
be transparent in its deliberations, and the latter argument is
not valid, even if the matter involves settlement negotiations
with a defendant. The extent to which more transparency on
these deliberations would reduce settlements is an empirical
issue to assess. Thus, there might need to be clear legal rules
that attempt to protect the settlement process but otherwise
allow for government transparency. Third, there have been
calls for less disclosure due to national security concerns,
especially following 9/11. While potentially a serious cost,
there is also evidence that immediately following 9/11, this
provided cover for significant reductions in public data provi-
sion that provided little or no such threat.?

The benefits of increased transparency accrue to both
private parties and to society at large. Individuals who are
harmed by chemical releases, for example, might require
access to government data in order to both establish liabil-
ity and to estimate damages. The potential benefits from
this information disclosure are significant, and since this is
largely compensation for harm caused by one party against
another, this compensation is not a social cost at all. Instead,
it is a classic instance of internalizing externalities and thus
provides a net positive social benefit.

Not all requests for information disclosure are for pur-
poses of litigation. Even if this information is not to be used
for litigation, it could provide local residents with important
knowledge about the risks they face, and prompt them to
alter their behavior in ways that will improve their welfare—
whether it be to keep children from playing in certain areas,
pressuring local agency regulators to enforce existing laws,
lobbying political leaders to tighten environmental laws, or

2. See Mark A. Cohen. Transparency After 9/11: Balancing the “Right-to-Know”
With the Need for Security, 9 Corp. ENVTL. STRATEGY 368, 368-74 (2002).

39 ELR 10783
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pressuring companies directly to voluntarily reduce pollution.
Instead, information disclosure has been shown to be a pow-
erful mechanism that may affect firm behavior and reduce
potential social harms that are not otherwise regulated.

Information disclosure programs have been characterized
as the third wave of environmental regulation, following the
original regulatory approach and the subsequent introduction
of market-based incentives.? Perhaps the best-known exam-
ple of the third wave is the Toxic Release Inventory (TRI)
program in the U.S., whereby firms are required to disclose
legally emitted chemical releases. TRI has brought about sig-
nificant reductions in chemical emissions. For example, total
on-site and off-site releases of toxic emissions are reportedly
down by 59% between 1988 and 2006.* The effect of TRI
disclosure on both firm behavior and firm value has been
empirically demonstrated.’ Other disclosure programs have
focused on drinking water safety and risk management plans
for chemical releases.®

In addition to government dissemination of this informa-
tion, environmental organizations have utilized this informa-
tion to provide user-friendly, community-based information
sources.” Some caution must be noted, as it is possible that
information disclosure programs can have unintended con-
sequences. For example, an information disclosure program
might focus firms on pollutants that are less important than
others that are not subject to disclosure, or it might cause
them to offshore to another country or smaller facility that
is not subject to reporting requirements. Indeed, one of the
shortcomings of information disclosure programs is that to
date, they have not been subject to rigorous cost-benefit tests.
Notwithstanding these concerns, it is likely that information
programs will yield significant benefits and generally small
costs; hence they are likely to be a cost effective mechanism
to shed light on environmental exposure and risks. For exam-
ple, as Vladeck points out,® EPA has recently reduced the
availability of TRI data by increasing threshold reporting
limits. While no explicit cost-benefit analysis was conducted,
EPA noted that the estimated cost savings to firms from
reduced reporting was $1.8 million for 1,800, or $1,000 per
firm.? So, the real question is whether on average, providing

3. Tom Tietenberg, Disclosure Strategies for Pollution Control, 11 ENVTL. & RE-
soURCE Econ., 587 (1998).

4. U.S. EPA, 2006 Toxic Release Inventory (TRI) Public Data Release Brochure,
available at hep:/[www.epa.gov/tri/tridata/tri06/brochure/brochure.htm (last
visited Mar. 9, 2009).

5. See Mark A. Cohen, Information as a Policy Instrument in Protecting the Envi-
ronment: What Have We Learned?, 31 ELR 10425-31 (Apr. 2001); Shameek
Konar & Mark A. Cohen, Does the Market Value Environmental Performance?
83 Rev. Econ. & Star. 281, 281-89 (2001); Shameek Konar & Mark A. Co-
hen, Information as Regulation: The Effect of Community Right to Know Laws on
Toxic Emissions, 32 J. ENvTL. ECON. & Mamr. 109, 109-24 (1997).

6. For example, §1414(c)(4) of the Safe Drinking Water Act Amendments of
1996 requires community water sources to issue “‘consumer confidence re-
ports” on the safety of their local water supply. 42 U.S.C. §300g-3(c)(4), ELR
Star. SDWA §1414(c)(4). Under §112(r) of the Clean Air Act Amendments
of 1990, businesses must publicly disclose “risk management plans” (RPMs)
for accidental chemical releases. 42 U.S.C. §7412(r)(7)(B), ELR Star. CAA
S112(r)(7)(B).

7. See in general Scorecard, www.scorecard.org.

Vladeck, supra note 1, at 10773-74.

9.  EPA Toxics Release Inventory Burden Reduction Final Rule, 71 Fed. Reg.
76932, 76938 (Dec. 22, 2006).
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information on TRI releases under the older threshold limits
provides more or less than $1,000 in social benefits.

While the cost-benefit framework set out above is admit-
tedly theoretical and is largely void of actual data, it does pro-
vide a starting point for thinking about appropriate policies.
Further study might shed light on the magnitude of these
costs and benefits, but for now simply considering them care-
fully is a first step. For example, Vladeck demonstrated that
the current burden of proof standards effectively allow gov-
ernment regulators to withhold documents for years based on
procedural delays without clearly justifying an exemption.'
This power to delay appears to have high costs—not only in
legal and judicial costs, but also in raising the cost to poten-
tial FOIA requesters so much that they are deterred from
requesting information in the first place. This is especially
true since, as Vladeck demonstrates, legal standards have
made it virtually impossible for plaintiffs to collect attorney’s
fees in FOIA litigation if the government ultimately “volun-
tarily discloses” prior to being ordered by a court."" Thus, the
benefits of “speedy” disclosure are likely to be very high.

From a research and public policy perspective, one of the
most important aspects of Vladeck’s paper is his call for more
“pro-disclosure mandates” from Congress. Indeed, the call
should go beyond simply requiring that environmental data
routinely be made available to the public—unless there are
substantial risks as discussed earlier. Because information is
a valuable public good, providing more data in ways that are
accessible will expand the use of those data by researchers.
Currently, even TRI data that are made public are not made
available in a format that allows for ease of use by research-
ers. For example, it is difficult to aggregate facility level TRI
data to the corporate owner level and toxicity weights are not
provided. Linking TRI data to other facility level enforce-
ment data is tedious, and enforcement data themselves are
incomplete and not user friendly. Not only does this mean
that the high cost of using these data deters many researchers
from utilizing them, but each researcher makes their own
independent judgments about how to recode, combine, and
otherwise build a useable dataset. As a result, fewer studies
are conducted, and the studies that are published oftentimes
have conflicting conclusions—which might simply be attrib-
utable to differences in the datasets they ultimately used.
These shortcomings are not simply of academic concern.
Studies of environmental enforcement as well as information
disclosure programs can help inform policymakers about
who to regulate, how to design appropriate disclosure or
enforcement policies, and which firms to target for enforce-
ment. Thus, accurate and readily available data can help
inform the policy process in ways that will provide the most
bang for the government’s buck.

Information disclosure can be a powerful tool for chang-
ing firm behavior—but at its core, information is simply
an imperative in a free market economy. Well functioning
markets depend upon informed buyers and sellers. Thus,
consumers, homeowners, and residents need to know about

10. Vladeck, supra note 1, at 10774.
11. Id. at 10774 n.11.
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the risks and hazards they face in order to make informed
judgments about their purchase decisions, where they live
and work, where their children play, etc. Without this infor-
mation, the public themselves will make decisions that are
less than optimal. While there are costs to providing infor-
mation, information itself is valuable—and withholding it
is costly. While information disclosure policy should fully
take into account these costs and benefits, providing accurate
information to the public is unlikely to be too costly rela-
tive to benefits, and should become a priority of government
regulatory agencies.
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penness is an American bedrock principle, with

secrecy being disdained except where absolutely

necessary. As former Sen. Daniel Patrick Moyni-
han (D-N.Y.) said, “Secrecy is for losers.” If information is
the lifeblood of democracy, then public access to informa-
tion would be the arteries that keep democracy healthy. Yet,
despite the clear importance of transparency to an effective
and accountable government, we continue to fall short of
the openness we need and have often been promised. David
Vladeck’s article, Information Access—Surveying the Current
Legal Landscape of Federal Right-to-Know Laws,” lays out a
clear case for how and why our federal efforts to establish the
public’s right to information, especially environmental infor-
mation, have not yet succeeded and what next steps would be
most helpful in correcting that failure.

We as a nation have made repeated attempts to make our
government open and accountable to the people. And while
progress has been made, in some areas more progress than
others, we continue to struggle with the responsibilities of
our often longstanding right-to-know laws, such as the Free-
dom of Information Act (FOIA)’ and the Federal Advisory
Committee Act (FACA).* Vladeck appropriately spreads the
blame for these shortcomings across all three branches of
government. Congress’ right-to-know laws have become out-
dated and fail to keep pace with the reality of what can and
should be accomplished in the Internet age. Executive agen-
cies, fearing criticism and oversight of their actions, continue
to be resistant to transparency, causing excessive delays and
often requiring those seeking information to go the expen-
sive route of hiring a lawyer and going to court. And the

1. Tue HoNORABLE DANIEL PATRICK MOYNIHAN, SECRECY: THE AMERICAN Ex-
PERIENCE 227 (Yale Univ. Press 1998).

2. David C. Vladeck, Information Access—Surveying the Current Legal Landscape
of Federal Right-to-Know Laws, 39 ELR (ENvTL. L. & PoL’y ANN. Rev.) 10773
(Aug. 2009) (a longer version of this Article was originally published at 86 Tex.
L. Rev. 1787 (2008)).

3. 5US.C.§552.

4. Pub. L. No. 92-463, §15, 86 Stat. 770, 776 (1972) (codified at 5 U.S.C. app.
2 (2000)).
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courts have often, though not always, acted with excessive
deference to the federal government.

The growth in government secrecy, especially for envi-
ronmental and health data, has had profound and negative
impacts on the United States. It makes the public and com-
munities less safe. It hinders public participation in policy
issues that effect their health and well-being. It contributes to
near-record lows in trust of the executive branch. With the
growth of the Internet, it would seem a no-brainer that gov-
ernment transparency should be at its strongest point—and,
accordingly, our democracy very healthy. Yet the opposite is
happening; the public disclosure arteries are seriously clogged,
jeopardizing our democratic health. As Vladeck notes in his
numerous examples, attempts to get information about issues
affecting public health are met with intense long-term resis-
tance making the disclosure of the information take longer
and cost more. Given this type of government reaction, it is
not surprising that a 2009 survey of American adults found
73% think the federal government is secretive, and 44% think
state government is secretive.’ The trend line is not good: in
2006, 62% thought the federal government was secretive.®

There are three intertwining problems that influence gov-
ernment secrecy concerning environmental information. First,
today’s laws and policies on public access are inadequate for
today’s 24-hour, 7-day-a-week Internet world. Too often the
burden is on the public to request information; and there are
far too many loopholes to allow agencies to withhold informa-
tion. These policies need radical overhaul. Second, the federal
government’s use of interactive technology is largely grounded
in the 20th century. The use of Web 2.0 thinking is only start-
ing to make its way into government via the incoming Obama
Administration, but the hardware, software, and capacity
of public employees needs significant upgrade. Finally, even
with the best technology and policies, there is an underlying

5.  Press Release, Sunshine Week, Federal Govt. Still Viewed as Secretive; Presi-
dent’s FOI Orders Get High Marks (Mar. 13, 2009), ¢ http://www.sunshine-
week.org/sunshineweek/secrecy_poll_09 (last visited June 1, 2009). The poll
was conducted by the Scripps Howard News Service and Ohio University in a

study commissioned by the American Society of Newspaper Editors.
Id.
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culture of secrecy that pervades government. No civil servant
gets rewarded for improving public access, but they sure get
attention if they give out information that could be misused.
Disincentives for openness are built into the way agencies and
government operates. Civil servants need to be given the free-
dom to disclose information and the rewards for doing so.

Probably the most vexing policy problem is FOIA, the
venerable, core right-to-know law. Vladeck explores the
repeated attempts to update and fix FOIA. The latest fix,
the Open Government Act of 2007,* may still help as agen-
cies implement the required changes. While the law’s basic
purpose—establishing the fundamental responsibility of
government to disclose information to anyone—is laudable,
Vladeck concludes that “FOIA’s file-a-request-and-wait-for-
a-response approach is also an anachronism.” In this context
the Open Government Act is nothing more than a palliative
or a band-aid to fix a more profound problem. Congress has
not yet realized that the laws itself needs a fundamental over-
haul. The ultimate goals should be to have a national stan-
dard that affirmatively requires federal agencies to disclose
information to the public in a timely manner and in ways
that make the information findable and useable.

Even within the current FOIA framework there are major
implementation failures. The federal government has been
implementing FOIA for more that 40 years and the reality is
they have never done a particularly good job at it. A primary
reason is that administrations often do not welcome the open-
ness that FOIA promises. Requesters are typically research-
ing governmental problems and failures of management. The
temptation to overuse some of the broader exemptions to hide
embarrassing information is often too great for agency officials,
and corporations, to resist. As Vladeck notes, some of the most
problematic exemptions over the years have been Exemption
5, which applies to inter-agency and intra-agency materials
that would not be available under litigation, and Exemption
4, for trade secrets and confidential business information.”
Without creating some clearer definitions or establishing some
checks and balances for the use of these exemptions, enormous
amounts of information will never be disclosed.

No single policy change or action will suddenly make
government completely transparent. The solution is not as
simple as instituting guidance to agencies to disclose as much
information as possible under FOIA requests, although most
certainly that must be done. Vladeck lists in his article three
proposals for reform." He describes them as ‘modest,” but
these are the type of bold thinking that is needed today. Cer-
tainly each contains the possibility of major improvement in
the implementation of FOIA and FACA.

7. Vladeck, supra note 2, at 10773.

8. OPEN Government Act of 2007 §6(a)(1), 5 U.S.C. §552(a)(6)(A)(ii) (2008).
9. Vladeck, supra note 2, at 10779.

10. Id. at 10776, 10777.

11. Seeid. at 10774.
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The boldest change Vladeck proposes is to establish a
new requirement on the executive branch “to use Internet
technology to make environmental information accessible to
the public without routinely having to use FOIA’s request-
and-wait procedures.””* This would represent a major shift
in the government’s disclosure responsibility. Rather than
reviewing documents responsive to an information request
attempting to determine which met requirements to be
withheld, agencies would proactively review environmental
data seeking to determine which information needed to be
released. Indeed, such an approach would be welcome in
other areas beyond the environment.

FOIA already mandates afirmative electronic disclosure
of agency final opinions and orders, policy statements, staff
manuals that affect the public, and frequently requested
information.” So, the Vladeck approach can be implemented
immediately by the Obama Administration. If federal envi-
ronmental and health agencies recognize that much of the
information they house is subject to “frequently requested
information,” FOIA’s current legal authority can be broadly
used. In this context, it would be helpful to include a require-
ment that agencies also disclose a list of all material not being
released to the public with an explanation for each withhold-
ing decision. Such a list would allow those still using the
FOIA request process to address the government’s argument
for withholding the initial request, rather than delaying that
discussion to the appeal or a court trial.

Attempting to address the continual overuse of confiden-
tial business information (CBI) claims (FOIA exemption
4), Vladeck’s second proposal is directed more at the imple-
mentation process of FOIA, but is no less important. The
proposal seeks legislative action containing three intertwined
parts. First, requirements that companies claiming confiden-
tial business information submit detailed justifications to
support these claims." Second, empower federal agencies to
levy fines against false claims.”” And third, provide sufficient
agency funding to properly review such claims.'®

Recently, the U.S. Government Accountability Office
(GAO) addressed the problem of CBI claims in relation to
the Toxics Substances Control Act (TSCA). According to
GAO, “EPA’s ability to provide the public with informa-
tion on chemical production and risk has been hindered by
strict confidential business information provisions of TSCA,
which generally prohibits the disclosure of confidential busi-
ness information.””

12. Id. at 10779.

13. 5U.S.C. §552(a)(2).

14. Vladeck, supra note 2, at 10774.

15. Id.

16. Id.

17. Joun StepHENsON, U.S. Gov't AccountasiLity Orrice, GAO-09-428T,
CuemicaL RecurarioN: OPTIONS FOR ENHANCING THE EFFECTIVENESS OF
THE Toxic Susstances CoNTROL AcT 3 (2009), available at http://energy-
commerce.house.gov/Press_111/20090226/testimony_gao.pdf (last visited
June 1, 2009).
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The undisclosed information is needed for various
activities, including “developing contingency plans to alert
emergency response personnel to the presence of highly
toxic substances at manufacturing facilities,” according to
GAO." GAO reports about 95% of TSCA premanufacture
notices are submitted containing some information labeled
“confidential.”” These notices contain basic health and safety
information and are required before a company can manu-
facture a new chemical. While health and safety studies and
associated data are not eligible for CBI protection, chemical
and company identity can be eligible. According to Rich-
ard Denison, a senior scientist at the Environmental Defense
Fund, “[t]his allowance can lead to perverse outcomes, such
as that a chemical’s adverse effects on mammalian reproduc-
tion must be disclosed, but identification of which chemical
causes the effect may be kept a secret.”*

Vladeck’s model for up-front substantiation is already
used for the Toxics Release Inventory (TRI). Under TRI,
a company cannot claim trade secrecy if: (1) it has already
disclosed the information (other than in limited circum-
stances) or failed to take reasonable precautions to protect
it; (2) another law already requires the company to disclose
the information; (3) the information is already easy to find
out using reverse engineering; or (4) disclosure is not likely
to harm the firm’s competitive position.”" The result is that
less than 2% of TRI submissions claim CBI exemptions.?

The final reform proposal advanced by Vladeck in his
article seeks to improve the courts’ interpretation of right-to-
know laws.”® He believes Congress should establish a higher
burden of justification on the federal government when it
secks to withhold environmental data.** Additionally, he
believes a special provision should be added to FOIA that
empowers courts to use a balancing test to weigh the public
benefit of disclosure against the private interest of secrecy.
Once again, Vladeck offers practical and useful solutions.
There is no reason not to empower courts to use such a bal-
ancing test for any disclosure question from the spending of
government funds to homeland security. If the public benefit
of disclosure is more important then the interests in with-
holding, the information should be released.

Vladeck appropriately notes that many immediate
changes can and should be made by the Obama Administra-
tion, which has promised unprecedented levels of transpar-

18. Id.

19. Id. at 13.

20. Richard A. Denison, Zen Essential Elements in TSCA Reform, 39 ELR 10020,
10027 (Jan. 2009).

21. 42 US.C. §11023, ELR Star. EPCRA §322(b).

22. WorkiNG Grour oN CoMMUNITY RicHT-TO-KNOW, Trade Secret Claims
Under Right-to-Know Laws, in WORKING NoTes oN COMMUNITY RIGHT-TO-
Know 2 (1997).

23. Vladeck, supra note 2, at 10781.

24. Id.

25. Id.
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ency.”® At the same time, congressional action is also needed
to ensure that the new emphasis on transparency is main-
tained by future administrations.” The solution is multi-
dimensional: it requires changing the mindset and climate
within government to emphasize transparency, as well as
establishing the proper policy framework and building the
technology capacity of government to seize the potential of
the Internet.

Three final points build on Vladeck’s argument for greater
disclosure. First, the public’s right to know is a tool to enable
greater health, safety, and accountability. Thus, rightto-
know is not the ultimate goal; it is the vehicle to achieve a
particular purpose. The corollary to this point is that right-
to-know is not a substitute for regulation or enforcement.
Disclosure provides the ammunition for knowing where
regulation is needed.

Second, federal environmental and health agencies need
to establish new approaches for assuring the public it is col-
lecting the right information and that what is collected is
of high quality. For example, for several years, the TRI was
modified to collect less information. The loss of these data is
now irreversible. Fortunately, through the FY 2009 omnibus
appropriations bill, Congress instructed EPA to restore the
data that is no longer collected so that the problem is recti-
fied going forward in time.”® Similarly, on March 10 EPA
announced that it will propose a new rule to require green-
house gas emissions reporting from thousands of businesses
nationwide.” A greenhouse gas registry would be created as
a database for collecting, verifying, and tracking emissions
from specific industrial sources. These are but two examples
of the need to have a system of public input about informa-
tion collection gaps that must be addressed by government.

Third, Vladeck places an emphasis on the use of the
Internet as a means for disclosure. While laudable it raises
two challenges. First, the Internet should never become the
sole vehicle for disclosure. Too many people—low-income,
rural residents, and others—still lack high-speed access to
the Internet or even any access. Thus, federal agencies must
continue to protect print and other forms of dissemination.
Second, the emergence of newer interactive technologies
provides a call for new ways of bringing policy and tech-
nology experts together to work hand-in-hand. Simply put-
ting more data on the Internet is not a solution; it must
be done in a thoughtful, coordinated manner that employs
open standards and open source programming in all right
to know activities.

26. Id. at 10782.

27. Id.

28. 2009 Omnibus Appropriations Act, Pub. L. No. 111-008, §425 (2009).

29. See Press Release, EPA Proposes First National Reporting on Greenhouse
Gas Emissions (Mar. 10, 2009), available at http://yosemite.epa.gov/opa/ad-
mpress.nsf/bd4379a92ceceeac8525735900400c27/4bd0e6c514ec10758525
75750053¢7c0%210penDocument (last visited June 1, 2009).
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Using Competition-Based Regulation
to Bridge the Toxics Data Gap

by Wendy Wagner

Wendy Wagner is the Joe A. Worsham Centennial Professor at University of Texas School of Law.

person unfamiliar with the intricacies of chemical
regulation in the United States might assume that
egulators are hard at work weeding out dangerous
products, requiring warnings on thousands of others, and
collecting copious toxicity research on the rest. In truth,
however, the regulatory regime in the United States works
nothing like this. There is little information available to regu-
lators for evaluating the possible hazards of chemicals, and
even for the limited research that does exist, some unspeci-
fied portion of the scientific studies is at risk of being biased
or otherwise unreliable.! Moreover, since the U.S. Environ-
mental Protection Agency (EPA) focuses most of its fire-
power on regulating individual chemical substances rather
than chemical mixtures, consumers have little notion of the
comparative toxicity of the chemical products on the market
and lack adequate instructions regarding their proper use.
There is simply no way to sugarcoat the ugly truth: chemical
regulation in the United States has been a dismal failure.?
The basic structure of the law governing toxic sub-
stances—the Toxic Substances Control Act (TSCA)*—
deserves much of the blame for this regulatory dysfunction.*
In the regulation of chemicals, manufacturers are not
required to do any testing unless commanded by EPA,
and EPA must justify its demand with some scientific evi-

This Article is excerpted from Wendy Wagner, Using Competition-
Based Regulation to Bridge the Toxics Data Gap, 83 Inp. L.J.
629 (2008) (Copyright 2008 by the Trustees of Indiana University.
Reprinted with permission,).

1. See John S. Applegate, The Perils of Unreasonable Risk: Information Regulatory
Policy and Toxic Substances Control, 91 Corum. L. Rev. 261, 284-89 (1991)
(discussing the toxic data gap).

2. See, eg., John S. Applegate, The Government Role in Scientific Research: Who
Should Bridge the Data Gap in Chemical Regulation?, in RESCUING SCIENCE
From Porrrics 255, 268 (Wendy Wagner & Rena Steinzor eds., 2006); Apple-
gate, supra note 1.

3. 15 US.C. §§2601-2692, ELR Stat. TSCA §§2-412.
4. See generally Daniel C. Esty, Environmental Protection in the Information Age,
79 N.Y.U. L. Rev. 115 (2004).
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dence.’ Due in part to this formidable burden, in the nearly
thirty years of its regulatory authority, EPA has issued test-
ing mandates for fewer than 200 chemicals.® Most of the
remaining chemicals, which include approximately 83,000
individual chemical substances, are effectively unrestricted
and often unreviewed with regard to their health and envi-
ronmental impacts.” Even when there is considerable infor-
mation indicating that a chemical is unsafe, as there was
in the case of asbestos, EPA still must engage in a long and
difficult regulatory struggle before imposing the “death
penalty” on the hazardous chemical.?

If it isn’t bad enough that TSCA provides inadequate
chemical screening, the Act contributes one more black eye
to the manufacture of safe chemicals: it inadvertently rein-
forces adverse selection for under-tested chemicals. Without
regulatory certifications or rewards for extensive testing,
there is no market recognition or other trustworthy valida-
tion of a manufacturer’s conscientious research investment.
Cost-cutting manufacturers can thus out compete rival man-
ufacturers who invest heavily in testing to ensure the safe and
efficacious use of their chemicals. In fact, good manufactur-
ers, who invest in researching the effectiveness and safety of
their products, may not only lose the money spent on testing
but could also inadvertently trigger interest from plaintiffs’
attorneys and regulators since there will be some toxicity
information available that flags their products as potentially
hazardous. In such a regime, testing can become a negative

5. Except for chemicals produced in high volumes and posing a substantial risk
of exposure, see, for example, 15 U.S.C. §2603(a), ELR Star. TSCA $§4(a).
TSCA provides EPA with the authority to impose testing requirements on new
chemicals only if EPA can demonstrate that existing data are “insufficient” to
assess the chemical and EPA has reason to suspect that the new chemical “may

present” a risk or hazard. Id. §2604(c).

6. U.S. Gov't AccounTaBiLiTy OFFICE, CHEMICAL REGULATION: OPTIONS
Exist To IMPROVE EPA’s ABiLiTY TO Assess HeEaLrH Risks AND MANAGE
Its CuemicaL Review ProGraMm, (2005) REporT No. GAO-05-458, at 18,
available at hep:/[www.gao.gov/new.items/d05458.pdf [hereinafter CHEMI-
CAL REGULATION].

7. See, e.g., EPA, What Is the TSCA Chemical Substance Inventory?, http://www.
epa.gov/opptintr/newchems/pubs/invntory.htm (last visited June 1, 2009).

8.  See, eg., Corrosion Proof Fittings v. EPA, 947 F.2d 1201, 1215, 22 ELR 20037
(5th Cir. 1991).
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attribute, and the chemicals about which little is known are
given a competitive advantage over chemicals subjected to
extensive research or green innovations.

While such a counterproductive regulatory scheme would
seem at first blush to be a perfect candidate for public-
spirited reform, the political system is poorly equipped to
redress the perverse incentives for chemical ignorance. The
highest-stakes participants in toxics policy are the chemical
manufacturers and, not surprisingly, they have become well
organized and fortified against reform of a regulatory scheme
that they find quite congenial to their interests. The diffuse
public, whose views are loosely represented by a few public
interest groups, cannot begin to match this strong manufac-
turer block with a vested interest in the status quo.” With the
exception of a few highly publicized near-crises that spark
majoritarian activity, chemical regulation is likely to be para-
lyzed in its existing dysfunctional state.

This article considers the entrenched failure of chemical
regulation and offers a different angle for regulatory reform
that taps into market competition between rival firms to pro-
duce relevant information about the toxicity of certain chem-
ical products on the market."’ By repositioning the regulatory
decision as an adjudication between rival manufacturers,
the proposed regulatory process is fueled by the expertise,
information, and energies of manufacturers of safer products
eager to put their competitors’ more hazardous products out
of business. This shift in regulatory approach also breaks
up the unified political coalition of manufacturers into two
groups—those that might enjoy competitive benefits from
such a proposal because they have been vigilant in testing
their products and those that will lose because they have not.
While this shift does not guarantee that some manufactur-
ers will be persuaded to support a competition-based reform
of toxics policy, it at least provides some hope of an altered
configuration of stakeholders that are less resilient in oppos-
ing reform.

The proposal for a competition-based approach to chemi-
cal regulation unfolds in three sections. The first section
details the ways that TSCA exacerbates adverse selection in
the chemical market by failing both to encourage adequate
toxicity testing and to reward elaborate testing when it does
occur. The second section offers a competition-based pro-
posal that redresses this problem by rewarding manufac-
turers who prove that their products are environmentally
superior to identified competitor products. The final section
looks beyond the regulation of chemicals to other regulatory
arenas—including the regulation of pesticides, nanotechnol-
ogy, drugs, and polluting activities—to consider how com-
petition-based regulation might advance these programs.

9. See, e.g, NE1L K. KOMESAR, IMPERFECT ALTERNATIVES: CHOOSING INsTITU-
TIONS IN Law, EcoNomics, AND PusLic Poricy 167-68, 192 (1994).

10. For the first and apparently the only discussion of using competition as a regu-
latory tool, see Davip Driesen, Tae Economic DyNamics oF ENVIRONMEN-
1AL Law 153-61 (2003).
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I. Why Chemical Regulation Has Failed in
the United States

The regulation of chemicals in the United States is based on
a familiar cops-and-robbers model that pits regulators and
regulated parties against one another. Under such a regime,
it is ultimately up to the cops (EPA) to find the robbers (the
problematic chemicals) and develop evidence against them
before taking regulatory action. The effectiveness of toxics
policy thus depends in large part on how many cops there
are relative to robbers and how easy it is to amass evidence
against them.

More specifically, TSCA creates a presumption of inno-
cence for a chemical unless EPA establishes that it may
pose an “unreasonable risk” to human health or the envi-
ronment."" Unlike the regulatory programs governing drugs
and pesticides, chemical manufacturers are not automatically
required to test their products as a condition to marketing. In
fact, the Act actually places the burden on EPA to justify not
only the need for regulatory action, but also any demands
for basic testing in circumstances where little information is
available. EPA thus faces a classic Catch-22: the agency can
require a manufacturer to conduct testing on a chemical in
order to evaluate its safety, but in order to require testing,
EPA must have some scientific information that shows evi-
dence of a risk."

EPA’s formidable burden of proof, coupled with a universe
of tens of thousands of chemicals, many of which lack basic
toxicity tests, is clearly not a blueprint for regulatory success.
Without a large team of regulators, which EPA lacks, the
game is essentially over before it begins.” While EPA has
managed to take some regulatory action, including requiring
additional testing on approximately 10% of new chemicals
through its more rigorous premanufacture notice regulatory
program,' it has demanded testing or imposed regulatory
restrictions on less than two percent of chemicals that were
in the TSCA inventory as of 1979.” Even the most vigilant
public interest groups find it difficult to fill these large gaps in
regulatory oversight since they are similarly impeded by the
extensive uncertainties and the correspondingly large invest-
ment of scientific expertise needed to determine whether and
which chemicals are most hazardous.

Once a regulatory system fails, other institutions may pick
up the slack, but in practice, both the market and the tort
system serve in many instances only to compound the per-
verse incentives for chemical ignorance. For its part, the mar-
ket offers few comparative advantages to manufacturers who

11. See 15 U.S.C. §§2604(f)(1), 2605(a), ELR Stat. TSCA §§5(f)(1), 6(a).

12. E.g, Chem. Mfrs. Ass'n v. EPA, 859 E2d 977, 984, 19 ELR 20001 (D.C. Cir.
1988).

13. See, e.g., OrricE OF TeCH. AssessMENT, U.S. CONGRESS, SCREENING AND
TesTING oF CHEMICALS IN COMMERCE, (1995) No. OTA-BP-ENV-166, at
11.

14. See EPA, Summary of Accomplishments, http://www.epa.gov/opptintr/new-
chems/pubs/ accomplishments.htm (last visited Feb. 11, 2009). Moreover, the
EPA estimates that only about twenty percent of new chemicals submitted as
pre-manufacture notices get a detailed review. CHEMICAL REGULATION, supra
note 6, at 12.

15. See, e.g., CHEMICAL REGULATION, supra note 6, at 17-18.
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conduct rigorous toxicity tests to ensure the safety of their
chemicals. Corporate self-proclamations that a chemical is
safe or green—even when true—generally cannot be verified
by consumers and thus may be discounted as “cheap talk,”
even when consumers may be otherwise receptive to this type
of information.'

Tort law similarly provides little corrective in reversing
the perverse incentives for ignorance and instead similarly
tends to exacerbate the problem.” Much like regulation,
tort law requires plaintiffs to bear the burden of prov-
ing that the defendant’s products or pollutants more likely
than not caused their diseases.”® Unless there are scientific
links between the product and a particular disease, such as
the association of asbestos exposure with a rare cancer like
mesothemiola, victims are generally without recourse. When
virtually no toxicity information is available on a chemical
product, the manufacturer has little to fear from tort liabili-
ty."” The tort system thus compounds the perverse incentives
of the regulatory and market systems favoring ignorance and
seems capable of counteracting them only in highly unusual
cases where plaintiffs have just the right mix of information
regarding potential hazards and manufacturer neglect.

The cops-and-robbers approach not only allows the “rob-
ber” (or untested chemical) to hide in the weeds, it also
neglects to provide rewards for those manufacturers who
do rise above this rational course by testing their chemicals
for long-term hazards. TSCA makes no effort to distinguish
the well-tested, environmentally benign chemicals from
the under-tested yet potentially very toxic products.’ Since
tested chemicals are not distinguished from untested chemi-
cals but are more costly to produce, they are likely to be less
competitive in a nondiscriminatory market.”! Indeed, instead
of counteracting this perverse feature of the market, regula-
tory requirements and tort law may ultimately reinforce the
resulting market for lemons by singling out and imposing
heavier demands on chemicals for which some testing exists
but where the resulting risks remain quite uncertain. In such
a regime, nice guys finish last, or they at least find it tough to
compete with their cost-cutting competitors.

These multiple, entrenched incentives for ignorance help
explain the substantial lack of toxicity testing for most chem-
icals in the United States. Virtually every prominent expert
panel convened to consider the topic has expressed alarm at
the dearth of research and basic information about the poten-

16. Mary L. Lyndon, Information Economics and Chemical Toxicity: Designing Laws
to Produce and Use Data, 87 MicH. L. Rev. 1795, 1816 (1989). At least one
commentator has suggested that some manufacturers are also worried about
exposing themselves to Federal Trade Commission enforcement if that agency
later determines that their “green” claims are in error. E. Howard Barnett,
Green With Envy: The FTC, the EPA, the States, and the Regulation of Environ-
mental Marketing, 1 ENvTL. Law. 491, 507-08 (1995).

17. See, e.g., Applegate, supra note 1, at 299-300; see also Margaret A. Berger,
Eliminating General Causation: Notes Towards a New Theory of Justice and Toxic
Torts, 97 Corum. L. Rev. 2117, 213540 (1997).

18. E.g, W. PaGe KEETON ET AL., PROSSER AND KEETON ON ToRTS §41 (5th ed.
1984).

19. Cf Rider v. Sandoz Pharms. Corp., 295 E3d 1194 (11th Cir. 2002).

20. Cf George A. Akerlof, The Market for “Lemons”: Quality Uncertainty and the
Market Mechanism, 84 Q. J. Econ. 488 (1970); see also Lyndon, supra note 16,
at 1814 n.72.

21. Lyndon, supra note 16, at 1814 n.72 and accompanying text.
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tial adverse effects of products, wastes, and industrial activi-
ties.”? For example, as of 1984 7o toxicity testing existed for
more than 80% of all toxic substances used in commerce,?
and by 1998 at least one-third of the toxic chemicals pro-
duced in the highest volumes still failed to satisfy the mini-
mal testing standards recommended by an international
expert commission.*

For the uninitiated in toxics regulation, the most curious
part of this regulatory saga is the unhappy ending—why
has such a badly structured program been tolerated for more
than thirty years? The answer is grim. Somewhat perversely,
the multiple, overlapping incentives for toxic ignorance seem
to have solidified within the regulated community a resolve
to resist legislative change. Currently, the benefiting stake-
holders—namely chemical manufacturers—have a strong
interest in keeping the dysfunctional program in place, in
part because the disincentives for under-testing are tightly
interconnected. Requirements that demand additional test-
ing, lower EPA’s burden of proof, or otherwise subject chemi-
cal manufacturers to greater regulation risk subjecting them
to a greater probability of tort liability and marketplace
stigma. Mandatory toxicity testing thus becomes a dreaded
development since there is no telling what such testing might
ultimately reveal.

Il. A Different Approach: Competition-
Based Regulation

The lessons from TSCA are incontrovertible: The cops-and-
robbers approach to regulation is a failure and alternative
approaches are desperately needed. In this section, I propose
a competition-based approach to chemical regulation that
divides and conquers by setting manufacturers against one
another and rewarding the good guys within the chemical
industry at the expense of the dirtier, unsafe chemicals.

In competition-based regulation, regulators provide a
venue for the better chemicals to prosper at the expense of the
worse (untested or unnecessarily risky) chemicals by adjudi-
cating claims of environmental superiority. If a competitor
establishes that there are measurable and significant differ-
ences between its product and a competitor’s product with

22. See, e.g., NartoNaL ResearcH Councir, GRAND CHALLENGES IN ENVIRON-
MENTAL ScIENCE (2000); NarioNaL ResearcH Councir, BuiLpinG A Foun-
DATION FOR SOUND ENVIRONMENTAL DECISIONS (1997); NATIONAL RESEARCH
Councir, Review oF EPA’s ENVIRONMENTAL MONITORING AND ASSESSMENT
ProGraM: OVERALL Evaruation (1995); NatioNaL ResearcH Councit, Re-
SEARCH TO PROTECT, RESTORE, AND MANAGE THE ENVIRONMENT (1993); Na-
TIONAL REsearcH Councit, Toxicrry TESTING: STRATEGIES TO DETERMINE
NEeEDS AND PrIORITIES (1984) [hereinafter ToxicrTy TESTING].

23. See Toxicrry TESTING, supra note 22, at 118 fig.2.

24. See, e.g., ENVIRONMENTAL DEFENSE FUND, Toxic IoNORANCE: THE CONTINU-
ING ABSENCE OF Basic HEALTH TESTING FOR Tor-SELLING CHEMICALS IN THE
UnrteD StaTES (1997) available at heep://www.edf.org/documents/243_tox-
icignorance.pdf; Bureau or Nar’r Arrairs, CMA More Optimistic Than EDF
on Lack of Data for 100 Chemicals, Daiy ENv'T Rep., Dec. 1, 1997, at A-4;
OFrFICE OF PoLLUuTION PREVENTION AND Toxics ENVIRONMENTAL PROTEC-
TION AGENCY, OFFICE OF POLLUTION PREVENTION AND Toxics, What Do We
Really Know About the Safety of High Production Volume Chemicals?, 22 Chem.
Reg. Rep. (BNA) 261 (1998).



Copyright © 2009 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

39 ELR 10792

regard to health or environmental consequences, EPA may
not only certify this environmental superiority, but in some
cases it might also restrict the inferior chemical with regard
to its range of uses or even ban it entirely.

This regulatory power is justified by EPA’s authority to
make “unreasonable risk” determinations under TSCA.? By
identifying the superior qualities of its product, a competitor
effectively establishes that the inferior, more risky chemical
product presents an unreasonable risk: The benefits of the
inferior chemical, in light of an effective substitute, approach
zero and do not offset the product’s risks.*® Competition-
based regulation carries the unreasonable risk calculation
one step further, however, by rewarding the superior prod-
uct. This certification of superiority operates almost like a
patent or other intellectual property reward for first-movers
who demonstrate socially positive innovations relative to
more dangerous competitor products. Government procure-
ment decisions could even be tethered—Dby rule—rto require
the government to purchase only these superior products if
they are available, or at least require government purchasers
to stop purchasing inferior chemicals.

The key attribute of this approach is its ability to dredge
up more comprehensive and accurate information on chemi-
cal risks and safer substitutes than the traditional command
and control approach. Rather than rely on manufacturers
to produce unflattering information about their own prod-
ucts’ risks—an approach that has arguably failed—the
competition-based approach enlists competitors to do the
dirty work. As a result, far more useful information regard-
ing chemical risks and exposures is likely to come forward.
The striking similarity of this proposal with recent proposals
for competition-based reform of the patent system—where
non-patent-holders could file petitions to cancel a patent
as invalid—attests to the increasing recognition by policy-
makers of the valuable role market competitors can serve in
informing regulatory decisions.”” Undoubtedly, manufactur-
ers will sometimes overstate the risks of competitor products,
but adversarial adjudications help protect against this over-
statement by providing competitors with a full opportunity
to rebut or disprove allegations of risk. Even the requirements
of the European Community’s Registration, Evaluation, and
Authorisation of Chemicals (REACH) regulation and other
proposals for more rigorous substitute analyses rely primarily
on manufacturers to produce the incriminating information
on their own chemical’s risks.?®

Although the details will require significant tweaking, a
preliminary formulation of the proposal positions EPA as

25. E.g,15U.S.C. §§2604(f)(1), 2605(a), ELR Stat. TSCA §§5(f)(1), 6(a).

26. Id. §2605(c)(1)(C).

27. See Patent Reform Act of 2007, H.R. 1908, 110th Cong. ch. 32 (placed on
Senate calendar, Sept. 11, 2007); see also NarioNaL ResearcH Councir, A
PaTENT SYSTEM FOR THE 21sT CENTURY, 95 (2004).

28. See, e.g., Registration, Evaluation, and Authorisation of Chemicals (REACH),
Regulation (EC)), No. 1907/2006, OJ L 396/1 (Dec. 30, 2006), arts. 55,
60(4)—(5); see also Lars Koch & Nicholas A. Ashford, Rethinking the Role of In-
formation in Chemicals Policy: Implications for TSCA and REACH, 14 J. CLEAN-
ER PRODUCTION 31-46 (2006) (arguing for greater attention to the availability

of substitutes earlier in the risk analysis process).
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the certifier of competitive claims of environmental or health
superiority under TSCA. EPA would adjudicate these com-
petitive claims through adversarial hearings in formal rule-
making fashion. If a company establishes that its product is
significantly safer to the public health or the environment
than a competitor product for an identified set of uses,”” and
it is available at roughly the same price per application, then
the product could be certified as competitively superior for
those uses unless this evidence is rebutted by the competi-
tor.>® A company receiving an inferior designation would,
at the very least, be required to label its product by noting
its inferior status relative to a superior substitute. The com-
pany receiving an inferior certification could also appeal the
agency’s decision.

This claim of competitive superiority would encompass
any number of different factors involving health or environ-
mental effects. For example, a product could be characterized
as superior if it provides the same service at the same cost,
but involves fewer health risks to users, to the workers who
manufacture it, or to the environment through leaching or
volatilization. One could also imagine claims of environmen-
tal superiority with regard to life cycle costs where a product
that is otherwise identical to a competitor may be superior
because it can be more safely disposed into landfills or is
biodegradable. Keeping the idea of superiority open-ended
might actually spur product innovation in unforeseeable,
environmentally positive ways.

If a product is certified as superior, the certification could
be useful not only to consumers, but also to insurers, inves-
tors, and might even ward off tort litigation since it would
indicate that the manufacturer produced a “reasonable
alternative design.”' This resolution of competitive claims
will sometimes involve difficult decisions about the uses to
which a product can be put, as well as the risks facing mul-
tiple users. For example, a competitor may argue that all uses
are not replaced by a superior product, which in turn could
potentially lead to complicated, detailed labels. A clear pre-
sumption could help streamline the decision making process
in these cases; EPA could establish a presumption that once a
superior substitute is established, it is considered a complete
substitute for all uses of the inferior product unless the man-
ufacturer of the inferior product rebuts this presumption.

A claim of superiority also entails the prospect of regula-
tory awards. Once compared against a superior substitute,
some inferior, risky products will have no redeeming ben-
efits. When such a showing has been made by a competitor,
EPA may have little choice other than to ban or significantly
restrict the inferior product since the evidence effectively

29. The criteria for when evidence establishes a “significant” difference between
products and how uses and risks should be compared could be determined
either on a case-by-case basis or, ultimately through a rulemaking. The scant
attention given to it here does not imply that it is an easy undertaking. The best
approach might rely on several years of case-by-case adjudications to develop
factual scenarios from which more general agency rules or guidelines can be
drawn to help channel future petitions and adjudications.

30. Such a label of “inferiority” would likely be justified under the broad author-
ity to restrict products that EPA enjoys under §6(a) of TSCA. 15 U.S.C.
§2605(a), ELR. Stat. TSCA §6(a).

31. See RestaTEMENT (THIRD) OF ToRTS: PRODUCTS LiaBiLiTy §2(b) (1998).
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establishes that the inferior product presents an “unreason-
able risk” to health or the environment given the ready avail-
ability and comparable cost of a superior substitute.*

A recent experience with coal-tar based asphalt sealants
illustrates how this competition-based regulation might
work. Through detective work, the city of Austin learned
that coal-tar based asphalt sealants leach high levels of very
toxic substances, called polycyclic aromatic hydrocarbons
(PAHs), into surface waters.> Austin officials discovered this
because the PAHs were found in sediments in Barton Springs
and biologists determined that the resulting toxic sediments
were responsible for the decline of the endangered Barton
Creek salamander population.’* By tracing the source of the
PAH contamination upstream, Austin officials isolated the
culprit—a parking lot at the top of a hill that had recently
been sealed with coal-tar sealant and produced very high
PAH readings. Further tests revealed that coal-tar sealants
typically leach very high levels of PAHs, but other types of
asphalt sealants not created from coal tar are significantly less
toxic to the environment and are no more expensive than the
coal-tar based sealants.”” As a result of its findings, Austin
banned the use of coal-tar based asphalt sealants.>® Several
retailers, including Lowe’s and Home Depot followed Aus-
tin’s lead and refused to carry coal-tar sealants, and Dane
County in Wisconsin also banned coal-tar sealants.”” For
reasons that appear to be linked to the perceived impotency
of TSCA and the enormous burdens of restricting chemicals
under Section 6 of that Act, EPA has not taken regulatory
action under TSCA against coal-tar based sealants.’®

Under the competition-based proposal, if a petition is filed
by the manufacturer of a purportedly less toxic sealant, EPA
would be forced to rule on whether the coal-tar based asphalt
sealants produce an “unreasonable risk.” This would be estab-
lished through an adversarial hearing and buttressed by evi-
dence supplied by the petitioner, including the availability of
a safer substitute product. Even if a competitor manufactur-
ing the non-coal-tar based sealant chose not to file a competi-
tive claim, the city of Austin, Lowe’s, or an environmental
group could advance the claim. A formal, adversarial hearing
would also provide the manufacturers of coal-tar based seal-
ants with the opportunity to defend their product; indeed, it
may turn out after a fair and balanced hearing that the coal-
tar based sealants are not environmentally inferior after all.

32. See, e.g., 15 U.S.C. §2605(a), ELR. Stat. TSCA §6(a).

33. See, e.g., Barbara J. Mahler et al., Parking Lot Sealcoat: An Unrecognized Source
of Urban Polycyclic Aromatic Hydrocarbons, 39 Envt. Sci. Tech. 5560 (2005).

34. See, eg., David C. Richardson, Parking Lot Sealants: On the Trail of Urban
PAHs, STORMWATER, May/June 2000, at 40, 42—44 (describing the city of Aus-
tin’s investigations).

35. See, e.g., City oF AusTIN, THE CoaL Tar Facts: CoaL Tar SEaLaNT FacT
SHEET (2004), available at http://www.ci.austin.tx.us/watershed/downloads/
coaltarfacts.pdf (last visited June 1, 2009).

36. See, e.g., Richardson, supra note 34, at 46.

37. See, e.g., Coal Tar-Based Pavement Sealers Implicated as a Source of Urban Water
Pollution, Scr. Darry, Feb. 13, 2007, available at http:/[www.sciencedaily.com/
releases/2007/02/ 070212101900.htm; Matthew DeFour, Dane County Bans
Sealants With Coal Tar, Wis. St. J., Apr. 6, 2007, available at htep:/ [www.madi-
son.com/wsj/home/local/index.php?ntid=128156&ntpid=5.

38. See, e.g., Letter from Brent Fewell, Acting Assisting Administrator, U.S. EPA,
to Senator Jim Jeffords (Oct. 16, 2006) (unpublished letter on file
with author).
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By engaging in oversight of chemical safety using infor-
mation generated by competitors and other adversaries, this
competition-based approach to regulation surmounts sev-
eral problems that currently paralyze TSCA. First and most
importantly, the competitive approach breaks through politi-
cal gridlock by separating the high-stakes participants into
two competing factions—those that are likely to benefit
from competitive, good guy rewards and those that are not.
Although it is unclear how many stakeholders will land on
each side of this new political fence, the proposal might gener-
ate enough defectors to support meaningful reform of TSCA.

Second, a competition-based approach uses economic
inducements rather than generic statutory commands to
generate useful toxicity information. This not only has the
advantage of being more likely to produce information expe-
ditiously, but is also more likely to produce information that
has immediate, real world consequences in terms of public
health and safety. Rather than unilaterally demand across-
the-board testing, regardless of the effectiveness of substi-
tutes or possible risks of exposure, this approach isolates the
places in the market where dramatic improvements in the
safety of chemicals are possible. The deployment of market
forces thus focuses regulatory attention on the worst prod-
ucts that enjoy the largest market share. Profitable com-
mercial products such as air fresheners, road de-icers, and
fertilizers, which may contribute significantly to health and
environmental hazards, might be scrutinized more intently
through this new, competitive lens if manufacturers perceive
that differences in product safety are significant enough to
warrant regulatory distinctions.

Third, competition-based regulation provides a mecha-
nism for avoiding some of the scientific uncertainties that
can paralyze chemical regulation, not only because com-
petitors will produce more information on chemicals, but
also because the proposal will lead to natural presumptions
against suspect chemicals when well-tested and safer substi-
tutes exist. For example, if one type of herbicide appears to
disrupt hormonal systems in frogs, or is carcinogenic to ani-
mals, then a competitor’s product that lacks these risks and
has no apparent offsetting risks may be certified as superior
unless there is a compelling rebuttal. There need not be deci-
sive evidence of harm in humans from the inferior product;
only credible risks which are unjustified in view of the com-
petition. Unjustified risks—relative to a substitute product—
thus create a default presumption that the competitor must
rebut in order to ward off a certification of inferiority.

Finally, reliance upon an adversarial hearing for a chal-
lenged chemical product would assure that the quality of the
research underlying an assessment of both the inferior and
superior products is better than when regulators are left to
depend on self-testing provided by individual manufactur-
ers without meaningful checks and balances. As a result, the
adversarial process should provide a more robust forum for
rigorous, adversarial evaluation of the quality of research as
compared to the current system, which largely relies on uncon-
tested information supplied to regulators by regulated parties.
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As with any new approach, however, there are also sev-
eral open-ended questions regarding the implementation
of competition-based regulation that might impair its suc-
cess in practice. First and foremost, it is not clear whether
there actually will be significant distinctions in the safety of
a sizable number of chemical products. In order to know in
advance if there will be such distinctions, we would need to
know more about the characteristics of the products on the
market, which is precisely the problem competition-based
regulation seeks to redress.

Second and relatedly, it is possible that an enormous
amount of information and resources will be required by
regulators to preside over each competition-based claim. A
single claim of product superiority might not only be techni-
cally complex, but it might also be rebutted by showing that
the allegedly superior product is actually environmentally
inferior in other ways. Ultimately, multiple risk-risk tradeoffs
between two competitors could be thrashed out for weeks
in highly technical hearings, only to end in a standoff that
proves irreconcilable.”” One modest anticipatory correction
to limit some of these administrative costs is to require an
unambiguous showing of superiority and to impose rigid
limitations on evidence and briefs. If regulators insist on a
clear showing of environmental superiority, then they may
be able to quickly dispense of cases that involve apples-
oranges comparisons.

Third, even if bright lines can be drawn between some
inferior and superior chemicals on the market, manufacturers
may still choose not to file competitive claims. Underutiliza-
tion of the process could result from an unwritten allegiance
between chemical manufacturers to resist regulatory inter-
vention, but it more likely could emerge out of a perception
that filing the claims will involve more costs than benefits.
It is also unclear as a political matter whether manufactur-
ers will actually fracture or whether they will instead remain
united against regulatory or legislative change, even when it
involves competition-based regulation. Nevertheless, even if
manufacturers unite and block change from EPA or Con-
gress, it is possible that a respected nonprofit could still pre-
side over claims of competitive superiority and, in so doing,
provide better market information.*

Despite these and undoubtedly a number of other open
questions,*! there seem to be few risks to at least experiment-

39. Cf generally JouN D. GRAHAM & JONATHAN BAERT WIENER, Risk VERsUS
Risk: TRADE OFrs IN PROTECTING HEALTH AND THE ENVIRONMENT (1995).
(Note that even then, however, the resultant glut of information might move
the market forward through improved information about various product-
related risks.)

40. See, e.g., Jamie A. Grodsky, Certified Green: The Law and Future of Environmen-
tal Labeling, 10 YALE ]. ReG. 147, 209-10 (1993).

41. There is also the possibility that challenges could arise under the First Amend-
ment with respect to agency requirements for labeling or from antitrust law
with regard to certifying one product as superior to another product. A closer
look at both sets of concerns, thanks to work by Professor Grodsky in the
eco-labeling context, suggests that these types of challenges are unlikely to be
successful as long as the regulator’s decision of superiority involves significant
health or environmental improvements between competitors, follows a robust
evidentiary process, and is not otherwise arbitrary and capricious. See id. at
183-84. This is not to say that these types of challenges to competition-based
regulation cannot be filed, but at this point they do not appear to present
meaningful impediments.
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ing with competition-based regulation. Competition-based
regulation does not displace existing regulation; it simply
adds to it. Except for modest stafling of EPA to preside over
the competitive claims, there is little to lose and possibly a
great deal to gain. Experimentation may ultimately reveal
that there are too many kinks, some of them unforeseeable,
to make the proposal workable. Alternatively, the approach
could be highly successful, leading to the creation of so much
information that a larger forum and staffing for the adjudica-
tions would be necessary.

I1l. Beyond Toxic Products

Competition-based regulation falls outside the existing sys-
tem of incentive-based regulatory tools. By combining prop-
erty-types of rewards through the certification of superiority
with increased risks of market stigma, regulatory restrictions,
and an increased risk of tort liability for inferior products,
competition-based regulation rolls several features of other
incentive-based regulatory tools into a single approach.
Competition-based regulation thus deserves its own unique
label in the regulatory toolbox.

In practice, competition-based regulation is likely to be
most effective, relative to other regulatory tools, when the
oversight of products or polluting activities requires the com-
pilation of a great deal of information, when regulated parties
possess most of this information and/or necessary expertise,
and when there are sufficient distinctions between compet-
ing products or approaches. Competition-based regulation is
also particularly useful in situations where nonprofit organi-
zations or the diffuse public are unlikely to be able to counter
the political power of the high stakes regulated communi-
ties and where adverse consequences of under-regulation are
unlikely to materialize in visible catastrophes that spark pub-
lic outrage.

Pesticide regulation fits this profile and is an ideal can-
didate for competition-based regulation. Although EPA has
forced the generation of considerable information about the
risks of pesticides in recent years through the Food Quality
Protection Act,*? there is still little effort by EPA to compare
pesticide substitutes or translate existing toxicity information
in a way that provides meaningful information to consum-
ers’ purchasing decisions.® In fact, although a comparison

of substitutes is arguably allowed under the Federal Insecti-
cide, Fungicide, and Rodenticide Act (FIFRA),* EPA does

42, See, e.g., ENVIRONMENTAL PROTECTION AGENCY, IMPLEMENTING THE Foop
QuaLrty PROTECTION AcT: PROGRESS REPORT 35 (1999), available at http://
www.epa.gov/oppfead1/fqpa/fqpareport.pdf (last visited June 1, 2009).

43. Donald T. Hornstein, Lessons From Federal Pesticide Regulation on the Para-
digms and Politics of Environmental Law Reform, 10 YALE J. ReG. 369, 392
(1993).

44. See, e.g., 7 U.S.C. §136(bb), ELR Stat. FIFRA §2(bb) (defining “unreasonable
adverse effects” to include “taking into account the economic, social, and envi-
ronmental costs and benefits of the use of any pesticide,” which would seem to
include consideration of the available substitutes); id. §136d(b) (requiring the
EPA to make an “unreasonable adverse effects” determination as a prerequisite
to canceling or otherwise restricting a pesticide registration). On the other
hand, FIFRA seems to actively protect worthless pesticides, at least at the regis-
tration stage. See, e.g., id. $136a(c)(5), ELR Stat. FIFRA §3(c)(5) (prohibiting

the administrator from making the “lack of essentiality” of a pesticide a basis
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not require data on the effectiveness of a pesticide during
the registration process when assessing whether the pesticide
constitutes an “unreasonable risk.” Under the competition-
based approach, EPA would be forced to make these impor-
tant comparisons between competitor products, which could
in turn create incentives for the production of more environ-
mentally sensitive pesticides.

The oversight of health and environmental risks of nan-
otechnology is another regulatory area that might benefit
from competition-based regulation. A number of scholars
have expressed great concern that the available information
is insufficient to evaluate the health and safety consequences
of manufacturing, using, and disposing of products made
with nanotechnology.*® Because the manufacturing com-
munity benefits from this unregulated state, moreover, it
has been difficult to generate pressure for greater regulatory
oversight.”” Competition-based regulation might provide a
backdoor to encourage the generation of this type of infor-
mation if the risks of competitor nanotechnology products
are sufficiently divergent from one another or from substitute
products not made with nanotechnology to support credible
claims of environmental superiority between rival products.

The regulation of pollution is also amenable to competi-
tion-based regulation. David Driesen suggests a competitive,
private claims approach to encourage further pollution reduc-
tions for classic pollution problems.*® Under Driesen’s pro-
posal, firms that pollute less (for example, by devising cleaner
processes) would be entitled to a private claim for damages
against their dirtier competitors. The damages would include
not only the costs expended in achieving the lower pollutant
levels (i.e., switching to more expensive, but cleaner-burning
fuels), but also a premium charge levied against the dirtier
firm(s).” Other permutations of competition-based regula-
tion are also possible that may not encourage innovation, but
at least might strengthen incentives for compliance with pol-
lution-related requirements. In the Toxic Release Inventory
disclosure program® or standard pollution discharge require-
ments, for example, a statutory amendment could provide
a company with competitive profit losses if they prove that
their competitor failed to file timely or reliable estimates of
toxic releases or otherwise enjoyed cost savings from non-
compliance. A more novel extension of competition-based
regulation would allow competitor manufacturers to report
unjustified adverse health consequences from a rival’s unso-
phisticated handling of toxic materials, as compared with
their own superior substitute processes or technologies that
result in lower amounts of toxic releases. Again, the superior

for denying its registration). This could support an argument that FIFRA bars
the consideration of substitutes and efficacy.

45. See, e.g., Mary Jane Angelo, Embracing Uncertainty, Complexity, and Change:
An Eco-Pragmatic Reinvention of a First-Generation Environmental Law, 33
Ecorocy L.Q. 105, 163 (2006).

46. See generally J. CLARENCE Davies, EPA AND NANOTECHNOLOGY: OVERSIGHT
FOR THE 21sT CENTURY (2007).

47. E.g., id. at 17-32 (describing the current failure of EPA to regulate nanotech-
nology and the weaknesses of the TSCA in this particular effort).

48. See, e.g., DRIESEN, supra note 10, at 153-61.

49. Id.at153.

50. See42 U.S.C. §11023 (2000), ELR Star. EPCRA §313.
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manufacturer would be rewarded the profits that they would
have enjoyed had their inferior competitor used these more
expensive, but less environmentally risky superior processes
or technologies.

IV. Conclusion

The important but still seemingly unobtainable goal for
chemical regulation is to generate a great deal of useful
information which in turn informs decisions about the risks
of chemicals on the market. When set against a regulatory
community that enjoys asymmetrical information regarding
their products and that is well-organized and well-staffed,
the few overburdened environmental groups and regulators
who represent the diffuse public cannot begin to keep up.

Competition-based regulation helps fracture these high
stakeholders and pit them against one another in generat-
ing risk-related information that will allow the best products
to rise to the top as competitively superior and the worst to
be singled out as inferior. Perhaps as promising as its theo-
retical potential for solving the regulatorily-created market
for lemons problem is the practical fact that this regulatory
approach can be implemented without radical changes in the
existing regulatory infrastructure and with few costs asso-
ciated with experimentation. Chemical regulation shows no
sign of immediate reform. It is time to give the competitive
capabilities of the market a try.
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Comment on Using Competition-
Based Regulation to Bridge
the Toxics Data Gap

by Mark Greenwood

Mark Greenwood is a partner in the Washington, D.C., office of Ropes & Gray LLP.

n her Article, Prof. Wendy Wagner takes on one of the

core challenges of U.S. chemical management policy:

how to assure that useful toxicity data is generated about
chemicals in commerce. She offers a creative proposal for
harnessing competitive instincts in companies to assure that
such data are developed. As described below, there are impor-
tant questions about whether this proposal will actually work
in practice. At the same time, the history of chemical regula-
tion in the United States has taught us that our assumptions
about how the market will respond to specific regulatory
policies are often wrong. In that context, this proposal and
other experimentation with competition-based regulatory
initiatives deserve serious attention.

At the outset of the article, Professor Wagner presents a
fairly pessimistic assessment of the current state of infor-
mation about chemical risk in our society. She presents her
perspective on the failures of the Toxic Substances Control
Act (TSCA) to generate necessary toxicity information about
chemicals, arguing that the U.S. Environmental Protection
Agency (EPA) is stuck in a “cops and robbers” legal frame-
work that stymies its ability to force testing by regulation.
She also indicates that the marketplace and the tort liability
system provide additional disincentives for chemical pro-
ducers to generate and disseminate information about their
products. Her conclusion is that “multiple, entrenched incen-
tives for ignorance help explain the substantial lack of toxic-
ity testing for most chemicals in the United States.”

Certainly there is some reality to the disincentives she
describes. At the same time, it is not the case that these exist-
ing mechanisms have been a complete failure. If one focuses
on the set of chemicals that are actually in commerce, it is
a misnomer to suggest that there are no toxicity data avail-
able on these chemicals. Particularly in the last several years,
government programs around the world, both regulatory and
voluntary, have stimulated more toxicity testing.” In addition,

1. Wendy Wagner, Using Competition-Based Regulation to Bridge the Toxics Data
Gap, 39 ELR (EnvrL. L. & Por’y ANN. Rev.) 10789 (Aug. 2009) (a longer
version of this Article was originally published at 83 INp. L.J. 629 (2008)).

2. As an example, EPA has reported that its High Production Volume (HPV)

Challenge program, which seeks voluntary commitments from chemical man-
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chemical producers have faced increasing demand for prod-
uct safety information from their downstream customers.
In some cases, these efforts have evolved into collaborations
with a broader community of academic and non-governmen-
tal institutions.’

One of the problems that have undermined policy debates
on U.S. chemical regulation for several decades has been a
lack of common understanding about the relevant universe
of chemicals. Many commenters, including Professor Wag-
ner, indicate that there are 75,000 chemicals in commerce
in the United States. This number, however, is an estimate of
the number of chemicals on the TSCA Chemical Substances
Inventory, a list of chemicals that may have been in com-
merce since 1978. EPA has recognized, however, that this
list is unlikely to represent the universe of chemicals that are
actually in commerce.* Most recently, in the context of its
Chemical Assessment and Management Program (ChAMP),
EPA has estimated that the universe of organic chemical
substances produced in a significant volume (above 25,000
pound per year), is approximately 6,750 substances.” When
measured against that universe, the state of available chemi-
cal toxicity testing does not appear as bleak.

The better way to frame the problem is that policymak-
ers face a mixed picture of chemical testing. Some chemicals
in commerce are well characterized, reflecting mandates and

ufacturers to provide a base set of testing information on chemicals produced
at volumes of over one million pounds per year, has made publicly available
over 8,000 previously unpublished studies. See U.S. EPA, Basic Information—
High Production Volume (HPV) Challenge Program, http://www.epa.gov/
hpv/pubs/general/basicinfo.htm (last visited June 1, 2009). In conjunction
with this voluntary program, EPA has required testing under the authorities of
TSCA for HPV chemicals that were not sponsored in the voluntary program.
For the most recent rule of this nature, see Testing of Certain High Production
Volume Chemicals; Second Group of Chemicals, 73 Fed. Reg. 43314 (July 24,
2008) (to be codified at 40 C.ER. pt. 799).

3. An example of such collaborations is the Green Chemistry and Commerce
Council. See http://www.greenchemistryandcommerce.org/home.php  (last
visited June 1, 2009).

4. See U.S. EPA, Chemical Assessment and Management Program (ChAMP):
TSCA Inventory Reset, http://www.epa.gov/champ/pubs/hpv/tsca.html (last
visited June 1, 2009).

5. U.S. EPA, Chemical Assessment and Management Program (ChAMP): Basic
Information, http://www.epa.gov/champ/pubs/basic.html (last visited June 1,
2009).
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incentives that emanate from regulatory agencies and vari-
ous marketplace actors. For other chemicals, however, those
systems are not working effectively, and we have information
gaps that should be filled. In many ways, this situation pres-
ents the most difficult of challenges for policymakers. What
is the best set of policy actions to address important data
needs that will not also discourage current incentives that
seem to be working? Since nobody seems to have developed
a comprehensive field theory that adequately guides those
choices, pragmatic experimentation is the order of the day.

Professor Wagner puts forward a proposal under which a
regulatory agency (presumably EPA) makes determinations
about the environmental superiority of particular chemicals
through an adjudicatory process. In this proceeding, com-
petitors for an economic niche (a chemical use) would pres-
ent the best case for their products and challenge the claims
of competitors. After reviewing the evidence underlying the
competitive claims, EPA would make a determination about
whether a particular chemical substance is superior for its
intended use, after considering its environmental benefits
as well as its technical and economic performance. While it
was not entirely clear what further actions would necessarily
follow from this determination, the range of options could
include product labeling changes and possibly bans on the
“losing” substance.

This proposal presents significant challenges for the
agency administering the program, many of which Profes-
sor Wagner has accurately characterized. The most difficult
problems to overcome include the following:

* After decades of work on federal environmental policy,
we do not have established methodologies for making
tradeoffs among differing environmental values. What
are the metrics for determining how many British
thermal units (BTUs) of increased energy demand are
worth reducing a pound of pollutant emissions? When
should we prefer a chemical that is less toxic to humans
but presents a serious threat to wildlife?

* Replacing chemicals in complex technological settings
is a difficult task. In most modern industrial settings,
it is rare that we find drop-in substitutes for exist-
ing chemicals. The series of assessments necessary for
switching to new chemical ingredients and process
aids, often referred to as the qualification process, typi-
cally involves multiple analyses of end-product perfor-
mance characteristics, compatibilities among reactants
and necessary equipment modifications that can take
several years and substantial cost to complete. It is not
always easy to determine that a safer chemical can eas-
ily be substituted for another chemical.

* Adjudications take time. Adversarial processes typi-
cally include multiple procedural steps, rules for pre-
senting evidence and opportunities to be heard. To do
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justice to the extensive record developed in such pro-
ceedings, the finders of fact must review large bodies of
information and formulate well-reasoned conclusions.
It is worth noting that the modern day emphasis on
informal rulemaking under the Administrative Pro-
cedure Act as the primary mechanism for establishing
regulations was, in many ways, motivated by the desire
to move away from slow-moving adjudicatory processes
for the formulation of policy.

The adjudicatory process suggested by Professor Wagner
would also present many challenges to those who might par-
ticipate in such proceedings, including the following:

* Asa threshold matter, it is not clear that companies will
initiate these proceedings to challenge their competi-
tors. This is less a question of industry loyalties than a
matter of uncertain results in an intimidating process.
Companies will reasonably assume that they will face
high transaction costs in challenging a competitor in
an EPA proceeding. Of the three potential outcomes—
win, lose or draw—two represent a waste of money and
one of those is a disaster. If a company has strong data
showing the comparative advantage of its product for
the environment, most companies would prefer to turn
that information over to their sales staff and tell them
to do their job, rather than take on the high cost and
uncertainty of an EPA proceeding.

* Some of the better arguments about the comparative
advantage of particular chemical products may be
based on information about material sourcing and
cost profiles that constitute trade secrets, information
that companies would be disinclined to offer as evi-
dence in a proceeding that shares such information
with competitors.

* The challenges of an adjudicatory process will be most
difficult for medium and small businesses, many of
which operate on the cutting edge of new technology.
There is some risk that a competition-based adjudica-
tory process would favor larger companies with older,
entrenched products who could afford to muster the
resources necessary to wage effective challenges in such
a process and thereby intimidate newer technologies
under development by small companies.

Despite these limitations, Professor Wagner’s proposal
warrants further consideration and refinement as part of a
package of policy reforms that could encourage development
of better risk-related information. There will be situations
where a combination of factors, including the available envi-
ronmental data, the market position of differing companies,
customer sensitivity to health or environmental consider-
ations, and differences in corporate culture, could produce
effective results through adjudications about the environ-
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mental superiority of competing chemicals. It is worth exper-
imenting with this model and learning from the experience.

In the end, it is only through the willingness to experi-
ment that the United States will develop a stronger national
chemical management program. At times the most direct
way to improve the availability of risk-related information
is to mandate further testing through regulation. The Euro-
pean Union’s Registration, Evaluation and Authorization of
Chemicals (REACH) program is certainly the current grand
experiment on the world stage with this approach. We do not
yet know, however, whether this highly ambitious program
will be efficient in generating the right data in a timely way.

Other strategies worth considering, which share Professor
Wagner’s valid emphasis on the power of market forces,
are ones that emphasize the obligations of chemical man-
ufacturers to disclose all that is known and not known
about the toxicity of the materials they are offering to their
customers. For example, it could make sense to enhance
current hazard communication programs, including the
Material Safety Data Sheets that routinely accompany
chemicals in commerce.

39 ELR 10798
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Perhaps an even more fundamental set of policy changes
could focus on reforming the basic scientific tests we use
to assess human health effects, potentially reducing the
cost of such testing. The world of chemical hazard assess-
ment is undergoing substantial change as scientists develop
new methods for screening chemicals, often through high-
throughput mechanisms, that will allow us to obtain valu-
able insights on the potential toxicity of chemicals more
cheaply, much faster and with a greater sensitivity to the
animal welfare concerns associated with wide-scale use of
existing test methodologies.

In this field of environmental policy, where the politi-
cal and economic dynamics guiding behavior are difficult
to characterize, it seems that a pragmatic willingness to try
multiple approaches is the only sensible strategy.
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Comment on Using Competition-
Based Regulation to Bridge
the Toxics Data Gap

by Richard A. Denison, Ph.D.

Richard A. Denison is a Senior Scientist at the Environmental Defense Fund.

n Using Competition-Based Regulation to Bridge the Tox-

ics Data Gap,' Prof. Wendy Wagner offers a useful and

provocative proposal intended to address the many short-
comings of current U.S. policy toward industrial chemicals.
The proposal derives from a diagnosis of the root causes of
these policy failings with which I wholeheartedly concur.?
The main elements of that critique are the following:

* Despite the fact that the Toxic Substances Control Act
(TSCA)® states unambiguously that it is U.S. policy
that data be developed for all chemicals in commerce
adequate to determine their health and environmental
effects, and that manufacturers bear the responsibility
to develop those data,* for the great majority of chemi-
cals, few data are available to the public or to the U.S.
Environmental Protection Agency (EPA) to character-
ize their hazards.

* EPA’s authority to require testing of chemicals is highly
constrained and hence seldom employed.

* Companies have little or no incentive to develop health
and environmental data on their own initiative, not
only for chemicals already on the market but also for
new chemicals subject to pre-manufacture notification
and review by EPA. And because the default in the
face of data gaps or uncertainties is no action, indus-
try has an incentive to seek to perpetuate rather than
rectify them.

1. Wendy Wagner, Using Competition-Based Regulation to Bridge the Toxics Data
Gap, 39 ELR (EnvrL. L. & PoL’y ANN. Rev.) 10789 (Aug. 2009) (a longer
version of this Article was originally published at 83 Inp. L.J. 629 (2008)).

2. See RicuArD A. DEN1SON, NoT THAT INNOCENT: A COMPARATIVE ANALYSIS OF
CANADIAN, EUROPEAN UNION, AND UNITED STATES POLICIES ON INDUSTRIAL
CHEMmICALS (2007), available at http://www.edf.org/documents/6149_Not-
ThatInnocent_Fullreport.pdf (last visited June 1, 2009); Richard A. Denison,
Ten Essential Elements in TSCA Reform, 39 ELR 10020 (Jan. 2009).

3. 15 U.S.C. §§2601-2692, ELR Star. TSCA §§2-412.

4. TSCA’s preamble states: “It is the policy of the United States that . . . adequate
data should be developed with respect to the effect of chemical substances and
mixtures on health and the environment and that the development of such
data should be the responsibility of those who manufacture and those who
process such chemical substances and mixtures.” 15 U.S.C. §2601(b)(1), ELR
Star. TSCA §2(b)(1).
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e Even when EPA does manage to obtain evidence of
significant risk, its authority to act to control a chemi-
cal’s production or use is even more constrained than
its data gathering authority and is virtually never used.’

e EPA’saccess to information, not to mention its resources,
is dwarfed by those of the chemicals industry.

These failings yield a dysfunctional regulatory environ-
ment and chemicals market, ill-informed and unable to dis-
tinguish, let alone motivate or reward the development of,
more benign chemicals and chemical products.® It is little
wonder, then, that companies have seen little need to inno-
vate toward inherently safer chemical and product design.

Seeking to break up and recast this market dynamic is
therefore entirely appropriate, and Wagner’s proposal seeks
to do just that. In doing so, it also posits a pivotal role for
government in the heart of the chemicals market, one that
goes well beyond its traditional regulatory role: that of judge
and jury in deciding which chemicals and products should
succeed in that market and which should fail. Proposing such
a role for government raises both major pragmatic questions
(many of which Wagner herself anticipates) as to whether
and how it might work in the face of government’s limited
authorities and the enormity of the chemicals economy, and
a more fundamental question as to the appropriate role of
government in market selection and deselection of chemicals.

Wagner’s proposal is not unique in assigning a role to
government in identifying and seeking to promote the sub-

5. Since adoption of TSCA in 1976, EPA has succeeded in mandating limited
restrictions on the production or use of only five substances. The five sub-
stances are: polychlorinated biphenyls (PCBs), by virtue of a mandate from
Congress; fully halogenated chlorofluoroalkanes used as aerosol propellants;
dioxin in certain wastes; asbestos (limited to products no longer in commerce);
and hexavalent chromium used in water treatment chemicals in comfort cool-
ing towers. See U.S. Gov't ACCOUNTABILITY OFFICE, CHEMICAL REGULATION,
Ortions Exist To IMPROVE EPA’s ABILITY TO Assess HEaLTH Risks AND
MaNAGE Its CHEMICAL REVIEW PROGRAM, (2005) REPORT NO. GAO-05-458,
at 58-60, available at htp:/[www.gao.gov/new.items/d05458.pdf.

6. See Joseph H. Guth et al., Require Comprehensive Safety Data for All Chemicals,
17 New Sovrutions: J. EnvTL. & Occurarionar Hearrs Por’y 233 (2007),
available ar http:/[www.louisvillecharter.org/paper.safetydata.shtml (last vis-
ited June 1, 2009).
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stitution of chemicals of concern with safer alternatives. A
few examples illustrate a number of possible roles for gov-
ernment. Massachusetts’ Toxics Use Reduction Institute
(TURI) provides research and technical assistance to the
state’s businesses in identifying and implementing less toxic
alternative materials and processes to specific hazardous
chemicals. TURI also conducts formal alternatives assess-
ments of technical and economic as well as the environmen-
tal performance of the alternatives.”

The European Union’s recently adopted Registration,
Evaluation, and Authorization of Chemicals (REACH)
regulation requires manufacturers seeking a time-limited
authorization to use certain so-called “substances of very
high concern” themselves to analyze the availability, viabil-
ity and risks of alternatives. If viable alternatives are identi-
fied, a substitution plan and timetable for implementation
are required.®

The state of Maine adopted in 2008 a law that authorizes
(but does not require) the state to ban production and sale of
a children’s product containing a “priority chemical of high
concern” to which children are exposed if the state finds that
a safer alternative is available at “comparable cost.” The state
can also require the manufacturer of a product containing
such a chemical to conduct and submit an alternatives assess-
ment, and to pay for an independent assessment if the state
finds that the manufacturer’s assessment is insufficient.’

California recently enacted legislation mandating com-
panies that make or use priority chemicals of concern in
consumer products to conduct broad life cycle-based alterna-
tives assessments through a process subject to government
oversight, although it leaves to the subsequent regulatory
development process critical details as to how the outcome of
such assessments will relate to the exercising of the expansive
authorities granted the state to regulate such chemicals.”

These different approaches to adopting a chemicals policy
that seeks to mandate or drive substitution all face a funda-
mental dilemma. On the one hand, producers or users of a
chemical are the ones who know the most about the function-
ality, performance characteristics and needs and the econom-
ics of their chemical and, potentially at least, alternatives to
it. On the other hand, they also likely have the highest vested
interest in maintaining their ability to continue to produce or
use that chemical and are likely to dispute the viability of a
claimed substitute. To what extent is it desirable for govern-

7. See TURI—Toxics Use Reduction Institute, www.turi.org.

8.  See THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UnioN, Registration, Evaluation, Authorization and Restriction of Chemicals
(REACH), Regulation (EC), No. 1907/2006, O] L 396/1 (Dec. 30, 2006),
art. 62, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=O
J:L:2006:396:0001:0849:EN:PDF (last visited Junel, 2009). Some observers
have argued that such companies will have little incentive to identify alterna-
tives to the very chemical they seck authorization to use. Others, however,
see significant advantage in compelling a search for alternatives by the party
that possesses the most precise knowledge of the technical and economic per-
formance requirements and arguably has the most to gain from an orderly
transition to alternatives for a chemical under such intense scrutiny. See also
Denison, Not THAT INNOCENT, supra note 2, at VI-4-5 box 5.

9. 38 ME. Rev. Stat. ANN. tit. 38, §§1691-1699 (2008).

10. See Car. HeartH & SareTy CopE §25252 (2009).
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ment to insert itself into such a process—and could it deliver
the necessary expertise and objectivity?

Wagner argues that directly pitting against each other the
manufacturers of a chemical of concern and of an alterna-
tive claimed to be safer—and having EPA to adjudicate the
dispute—would both bridge the data gap plaguing chemi-
cals management and foster a robust market for safer alter-
natives to the most dangerous chemicals. The remainder of
this comment addresses the questions: would it work and is
it sufficient?

l. Would It Worl?

Wagner argues that her proposal could be wholly or largely
implemented using EPA’s current TSCA authority and would
require minimal additional resources."’ As to authority, she
essentially argues that EPA’s identification of a safer alter-
native would be sufficient to meet its burden to find that a
chemical “presents or will present an unreasonable risk” in
order to regulate it, whether merely to require labeling or to
ban it outright. Yet nothing in TSCA suggests the requisite
risk finding can be a relative judgment, that is, that no matter
how large or small the risk a chemical poses, that risk can be
deemed “unreasonable” if an alternative exists that poses less
risk."”” Moreover, beyond the scientific determination of risk,
TSCA requires EPA to make several other findings in order
to deem a risk unreasonable: it must still find that the eco-
nomic and social costs of imposing controls on the chemical
are outweighed by the benefits, after exhaustively consider-
ing the benefits of the chemical, not only the existence but
the viability of alternatives, and the impact of regulation on
the economy, small businesses and innovation."” It must still
demonstrate that the proposed control is the least burden-
some it could have proposed." And it must still demonstrate
that no other statute could address the concern.”

There is little question that identifying one or more viable
substitutes is a necessary part of TSCA’s unreasonable risk
calculus. It is harder, however, to envision such a finding
by itself to be sufficient to deem a risk unreasonable under

11. Wagner also sees competition-based regulation as a means to facilitate subsequent
TSCA reform by driving wedges between companies now forming a united front
that has and will otherwise continue to succeed in blocking such reform. While
industry unity has indeed been an obstacle to reform, it is difficult to see why
this proposal alone would drive challenger companies to embrace broad-based
reform complete with expanded data requirements and regulatory authority. In
practice, might it not have the opposite effect of relieving political pressure for
such reform?

12. One key conceptual advantage of the proposal is that it could foster the appli-
cation of risk assessment methodologies in a comparative rather than absolute
manner, as a means to determine preferability among options rather than seek
to derive an absolute measure of risk of a single option. A recent report of
the National Academies identifies this comparative use of risk assessment as a
much-needed enhancement of existing risk assessment methodologies, see Na-
tional Research Council, Science and Decisions: Advancing Risk Assessment 4
(2008), available ar http:/ [www.nap.edu/catalog.php?record_id=12209.

13. Itis difficult to imagine this burden could be met merely by identifying a safer
alternative. And while the adjudicants might deliver some information useful
to EPA in meeting its evidentiary burdens, EPA would still need to produce its
own risk, cost-benefit, alternatives and regulatory impact assessments. See 15
U.S.C. §2606(c)(1), ELR Star. TSCA §6(c)(1).

14. See 15 U.S.C. §2606(a), ELR Stat. TSCA, §6(a).

15. See 15 U.S.C. §§2606(c), 2609, ELR Star. TSCA §§6(c), 9.
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TSCA. Nor do I see a basis in TSCA to presume that EPA
has authority to require a product to be labeled as inferior to
another, as opposed to bearing warnings as to its hazard or
instructions for safe use or disposal.'®

Beyond whether or not EPA has the requisite authority
under TSCA, the proposal raises questions of feasibility,
given the scale of the chemicals market. With tens of thou-
sands of chemicals in commerce for which safety informa-
tion is needed and to which safer alternatives may exist or
emerge, two questions must be asked of Wagner’s proposal.
First, could EPA manage the workload? Second, could chem-
ical-by-chemical adjudications in practice yield sufficient and
reliable information to “bridge the toxics data gap” for such
large numbers of chemicals? These questions are intimately
related and directly trade off against each other, of course:
the fewer in number the adjudications that companies seek
or that EPA can handle, the fewer chemicals for which data
would be developed.

Wagner projects that requests for adjudications would
be small in number, somehow limited only to “places in
the market where dramatic improvements in the safety of
chemicals are possible.””” But assuming they see advantage in
winning such a contest, why would competitors so restrain
themselves? Competition in relation to other product attri-
butes is certainly not so limited; brands constantly churn out
new products like rabbits, look-alike products abound and
marketers seek to exploit even the slightest perceived advan-
tage. In anticipating this problem might arise, Wagner sug-
gests that EPA could solve it by requiring “an unambiguous
showing of superiority” to qualify for adjudication.'® But this
puts the cart before the horse: while EPA could set in advance
clear criteria defining what constitutes both a chemical of
concern and a legitimate claim of superiority, how could it
judge whether the evidence of superiority was unambigu-
ous before agreeing to adjudicate a dispute, when that is the
purpose of the adjudication in the first place? To the extent
companies see market value in prevailing in EPA’s decisions,
there is every reason to expect EPA would be swamped with
requests to adjudicate claims (however spurious) of superior-
ity (however small)."”

While Wagner’s observation that EPA’s “cops” are greatly
outnumbered by both companies and chemicals is sound,
EPA’s “judges” under her proposal could be even more out-
numbered by the potentially endless numbers and com-
binations of potential adjudicants. And because any given
adjudication would necessarily apply only to that case,
even slight variations on it (an additional use of a chemical,
a new claimed alternative or alternative to an alternative)
would compel a de novo adjudication. EPA’s workload would
be further compounded by its likely having to provide an
appeals process for its decisions, given that they would be

16. TSCA $§6(a)(3) provides EPA with authority only to require a substance, or
any article containing the substance, to be labeled or accompanied by warnings
and instructions for use, distribution or disposal. 15 U.S.C. § 2606(a)(3), ELR
Star. TSCA §6(a)(3).

17. Wagner, supra note 1, at 10793.

18. Id. at 10794.

19. Wagner anticipates this same problem. See id. at 10794.
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adjudicated “through adversarial hearings in formal rule-
making fashion.”?

The proposal’s premise that it would be easier and less
work for EPA to digest, judge and challenge two compet-
ing companies’ claims and counterclaims than to conduct
and defend its own assessment is far from a given. While
the competitors might to some extent police each other
(as Wagner puts it, “do the dirty work”), what is to guard
against companies generating or bringing forth only selec-
tive information biased in favor of their chemicals? And the
more “open-ended” the scope of analysis as to what consti-
tutes a “safer” alternative—while clearly desirable in order
to avoid so-called “regrettable substitutions” that replace
one set of hazards with another—the greater the complex-
ity, the opportunity for conflicting data and claims and for
risk-risk trade offs, and the demand for EPA expertise, time
and resources.”!

Finally, because it would be making a decision intended
to directly influence the market, EPA would necessarily have
to judge, and hence become expert in assessing not only
environmental superiority, but also whether an alternative
is economically and functionally equivalent to the incum-
bent chemical or product. And in most if not all cases, the
competitions would have to be waged and EPA’s judgments
rendered use-by-use, since cost and performance, and some-
times environmental preferability, are necessarily specific to
a given application.

Il. Is It Sufficient?

Wagner’s proposal could be made more manageable by
strictly limiting the number and nature of adjudications in
some fashion, imposing such limits would also curtail the
proposal’s primary objective to “bridge the toxics data gap,”
because information would only be developed for the rela-
tively small number of chemicals subject to adjudications.

Even if larger numbers of adjudications were feasible for
EPA to conduct, it is difficult to see how this approach would
yield reliable safety data for most of the tens of thousands of
chemicals in commerce—in my view a key objective of chem-
icals policy reform, essential to identify both “bad actors”
and a broad range of potential safer substitutes. Data would
be developed only for those chemicals challenged by, plus
the limited alternatives made by, companies able and will-
ing to engage in adjudications. This would limit the scope
and applicability of any alternatives assessment and make it
unlikely that data sufficient to identify the best among the
full range of possible substitutes for a chemical of concern
would be developed.

Finally, given TSCA’s overly generous allowances for
companies to claim submitted information confidential, it

20. Id. at 10792.

21. Here again, Wagner has raised a similar concern with the proposal; see id. at
10792-94. However, seeking to make EPAs workload more manageable by
“quickly dispens[ing] of cases that involve apples-oranges comparisons,” could
well increase the likelihood of regrettable substitutions, thereby frustrating the
proposal’s objective of facilitating the migration to truly safer alternatives. /d.

at 10794.
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must be asked whether this proposal would, without broader
reform of TSCA’s information policies, actually lead to an
increase in publicly available information about chemicals of
concern and their alternatives.

It is also interesting to ask—though more difficult to
answer—whether or to what extent EPA’s decisions would,
in the absence of regulatory prohibitions on a chemical of
concern, drive a sufficiently broad shift in the market to jus-
tify the effort. Even if EPA had the authority to require losers
of adjudications to label their products as “inferior” to the
winners’, would the market respond to such labels? Other
attempts by government or third parties to identify greener
products, through, for example, eco-labeling and preferential
procurement policies, have achieved only limited boosts in
the market for alternatives.”

Finally, in the absence of broader reform that substan-
tially lessens EPA’s burdens of proof under TSCA to regulate
a chemical, I worry that the current proposal’s linking of a
chemical of concern with alternatives to it runs the risk of
exacerbating rather than alleviating one of the core flaws of
TSCA: making EPA’s ability to ban a chemical of concern
contingent on the identification of viable alternatives for
each use of the chemical.”®

Ill. Concluding Remarks

Wagner’s creative proposal for competition-based regula-
tion is motivated by the clear need to increase both chemical
information in the market and incentives and rewards for
the development of safer alternatives. A role for government
in promoting the market’s transition to safer chemicals and
products is clearly needed and appropriate. But I question
whether EPA is either able or best suited to serve as exclu-
sive judge and jury as to what constitutes a safer and viable
alternative to a chemical of concern—especially given the
complexity and pitfalls inherent in seeking to assess (often
in advance of commercialization) the detailed economic and
technical performance characteristics of each use of a chemi-
cal and its potential substitutes.?* Might not those questions

22. See, e.g., Jamie A. Grodsky, Certified Green: The Law and the Future of En-
vironmental Labeling, 10 YALE J. ReG. 147 (1993); Lisette Ibanez & Gilles
Grolleau, Can Ecolabeling Schemes Preserve the Environment?, 30 ENvTL. RE-
sourct Econ. 233 (2008) 40:233—:249; and Misty L. Archambault, Making
the Brand: Using Brand Management to Encourage Market Acceptance of Forestry
Certifications, 81 N.Y.U. L. Rev. 1400 (2006).

23. TSCA §6(c)(1) requires EPA to assess “ the benefits of such substance or mix-
ture [it seeks to ban or restrict] for various uses and the availability of substi-
tutes for such uses.” 15 U.S.C. §2606(c)(1), ELR Star. TSCA §6(c)(1). Wag-
ner herself suggests that, under her proposal, “regulatory restrictions would
fall only on those products that are completely out-competed with regard to
all uses relative to the certified superior substitute.” Wendy E. Wagner, Using
Competition-Based Regulation to Bridge the loxics Data Gap, 83 INp. L.J. 629,
643 (2008).

24. One intriguing but unexplored question raised by Wagner’s proposal is: What

5«

would be the legal consequences if EPA’s “safer” alternative later proves unsafe?
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be better left to the market itself to decide, with EPA’s role
focused on setting data and disclosure requirements, test
protocols and ground rules for judging health and environ-
mental safety, and banning or restricting chemicals that can-
not be shown to be safe?

If applied in a limited fashion, competition-based regula-
tion may contribute to accelerating a shift in current markets
away from reliance on particular chemicals of high concern.
But given the sheer scale of the chemicals market, I believe
that only broader reform of policies will be sufficient to drive
the needed changes. Paramount among these reforms is to
require development of and broad public access to compre-
hensive and reliable safety and use information on chemicals
already in and entering commerce. Only in this manner can
we enlist and empower the many thousands of market partic-
ipants—who make decisions on a daily basis that determine
which chemicals are produced and how they are used—who
must act in order to drive our chemicals economy toward
safer chemicals and products. Additionally, policy reforms
must shift the burden of proof from government to show
harm to industry to show safety of its chemicals, and must
provide government with broad authority to regulate chemi-
cals that can harm human health or the environment.”
These reforms, in my view, are essential to fostering a truly
innovative and competitive chemicals economy.

Wagner’s proposal can be viewed as offering a creative
means to expand on the ways in which EPA might act
within its current limited authorities. When offered in 2007,
it was in the face of what seemed to be insurmountable odds
against achieving the needed broader reforms of TSCA.
Happily, that situation has begun to change, with a remark-
ably diverse range of actors recognizing the need for just such
reforms, encompassing environmental and consumer advo-
cates, academic research scientists, organized labor, groups
representing health professionals and health-affected indi-
viduals, and companies that both produce and use or sell
chemicals and chemical products. Wagner’s proposal is still
useful in helping to discern a place in that broader reform
for market competition as a means to accelerate the develop-
ment of safer alternatives to chemicals of concern.

25. See Denison, Ten Essential Elements in TSCA Reform, 39 ELR 10020 (Jan.
2009).
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HONORABLE MENTTION

Narrowing the Accountability Gap:
Toward a New Foreign Investor
Accountability Mechanism

by Natalie L. Bridgeman and David B. Hunter

Natalie L. Bridgeman is an Independent Consulting Attorney and Director of Accountability Counsel in San Francisco, California.

David B. Hunter is an Associate Professor of Law and Director of the Program on International and
Comparative Environmental Law at the American University Washington College of Law.

. Introduction

This Article addresses the “accountability gap™ in foreign
investment projects and proposes the creation of a Foreign
Investor Accountability Mechanism (the Mechanism) to
ensure that multinational enterprises (MNEs) may be held
accountable to the social and environmental standards to
which they have agreed.

MNE:s have adopted an ever-increasing number of stan-
dards, guidelines, principles, norms, and best practices (here-
inafter standards and norms)? to address the environmental
and social impacts of their investments. However, a number
of barriers often prevent implementation of those standards
and norms in the countries where these investments are
located (host countries). Barriers include weak host country
regulatory authority capacity, lack of political will, lack of
leverage over violators, and corruption. In addition, invest-
ment treaties, host government agreements, foreign policy
pressure from home country governments, and jurisdictional
challenges may further weaken the ability of host countries
to enforce laws, norms and standards. In home countries

This Article is excerpted from 20 Geo. INT'L EnvrL. L. Rev. 187
(2008) and is reprinted with permission.

1. We use the term “accountability gap” to describe the policy space between
the many international standards and norms and the lack of corresponding
mechanisms to require adherence to those norms. Consult full article for a
more detailed account of the current shortcomings and weaknesses of existing
forums and procedures. The authors also discuss some of the existing enforce-
ment mechanisms, such as the World Bank Inspection Panel and the Inter-
national Finance Corporation’s (IFC) Compliance Advisor/Ombudsman, and
their flaws.

2. Well-known examples of these standards and norms include the Organization
for Economic Cooperation and Development’s (OECD) Guidelines on Mul-
tinational Enterprises, the United Nations Global Compact, the World Com-
mission on Dams’ Principles and Recommendations, the IFC Environmental
and Social Standards, the Equator Principles, the Roundtable on Sustainable
Palm Oil, Rio Tinto’s corporate sustainable development policies and literally
dozens of other industry- or company-specific standards and norms.
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(generally speaking, the OECD countries where MNEs
are headquartered), a similar gap exists, with limited rem-
edies available for project-affected people and, where avail-
able, challenges in enforcement. Thus, MNEs operate in a
“norm-rich” environment that lacks effective governance
structures for monitoring or enforcing compliance with
their commitments.

Certain  international institutions have developed
accountability mechanisms, in part because of an increas-
ing recognition that locally-affected communities have little
effective access to justice under international law. By allow-
ing locally-affected people to bring claims, these mechanisms
have expanded citizen access to some international decision-
makers affecting their lives. In some contexts, use of the
mechanisms has improved lives and has served to strengthen
the accountability of MNEs. To an extent, the existence
of these mechanisms sets a precedent for the creation of a
broader citizen-based mechanism, such as the one promoted
here. Unfortunately, the contexts in which these mechanisms
are effective tend to be narrow, either because the scope of
the mechanism’s jurisdiction is itself narrow or because the
remedies available through the mechanism are inadequate to
force meaningful change on the ground. While these insti-
tutions are important, they do not sufficiently narrow the
MNE accountability gap.

A new mechanism is needed to close the accountability gap
between the aspirational quality of these standards and norms
and their implementation. While support for a new mecha-
nism is mounting, few proposals have discussed in detail
how a new, community-driven mechanism would function.
This Article proposes a new Foreign Investor Accountability
Mechanism to narrow the accountability gap by providing
communities affected by foreign investment projects with
an avenue for voicing their concerns and for holding MNEs
accountable for the various promises that they make during
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project design, approval, and preconstruction phases, or to
gain financing or the “social license to operate.”

In addition, the Mechanism offers several advantages to
MNEs. MNEs need to increase their credibility and increase
compliance with standards and norms for their own benefit,
as well as for the benefit of the locally-affected communi-
ties. This mechanism would help to demonstrate compliance,
would serve as a risk management tool, and thus would
improve MNEs’ ability to receive support from financial
institutions. Also, the Mechanism would provide an oppor-
tunity to hold civil society groups accountable for invalid
claims by forcing them to prove allegations of misconduct
in an objective forum where the MNE’s performance can be
independently evaluated (and vindicated if necessary).

Il. Proposal

A.  Proposed Design and Function of a New Foreign
Investment Accountability Mechanism

The Mechanism’s primary purpose would be to investigate
and report publicly on concerns raised by locally-affected
people that projects are not meeting applicable environmen-
tal and social standards and norms. The Mechanism would
be a tool for determining compliance, not a mediation or
arbitration mechanism. The Mechanism would provide for
citizen action and be based on and judged by the following
principles: independence, transparency, fairness and objec-
tivity, professionalism, accessibility, and effectiveness in eval-
uating claims and communicating findings.

The proposed Mechanism would be a free-standing entity,
and its jurisdiction would extend to those entities that had
agreed or acceded to the Mechanism’s jurisdiction, mission,
and operating procedures. Entities such as MNEs, Equator
Banks, export credit agencies, and others that are in need
of a compliance mechanism would be free to sign up to the
Mechanism. Additionally, entities that already have com-
plaint mechanisms could use the new Mechanism as an
appellate body, and other frameworks to which a company
has committed would become part of the terms of reference
for any investigation.

Eventually, the proposed Mechanism could supplant,
complement, or harmonize other accountability mecha-
nisms. By referencing the reports of other mechanisms in
its interpretation of standards and norms, the Mechanism
would promote the development of a body of jurisprudence
among the institutions. This would increase the predictabil-
ity of results, lower risk to MNEs, and likely improve the
overall quality of the interpretation of standards and norms.

A novel feature of the proposed Mechanism is that the
normative framework that will be applied to each case will
be project-specific. The proposed Mechanism builds on the

3. 'These promises may include: (i) commitments to follow international, in-
dustrywide, or sectoral standards and norms; (ii) commitments made as part
of corporatewide social and environmental policies; and (iii) project-specific
commitments made to secure host government approval or financing from
financial institutions, such as the IFC, export credit agencies, or private com-
mercial banks.
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experience of existing accountability mechanisms, but it also
takes lessons from the creation of the standards and norms
themselves. The scope of the standards and norms that could
form the framework for the Mechanism’s operations would
be tailored to each specific project, reflecting all environmen-
tal and social norms to which it has committed in the context
of a specific project. Any project-specific promises the com-
pany makes to local officials or community leaders in order
to obtain the consent to operate would also be incorporated
into the normative framework against which the projects
compliance will be measured.

Any member of a negatively affected community may
submit to the secretariat a claim that one of these entities
has violated a discernible international standard. Though the
Mechanism would not have enforcement authority, it would
provide remedy recommendations and would publicly issue
its reports. The Mechanism’s findings would then be used
by other entities in their own enforcement, planning, and
monitoring activities.

B.  Composition and Funding of the Mechanism

Membership would include all entities that had acceded to
the Mechanism’s jurisdiction, which will serve as a statement
by MNEs and others of their support for the Mechanism’s
mission and methodology.* Nongovernmental organizations
(NGOs) would also be asked to participate as members of
the Mechanism. NGO endorsement of the Mechanism’s
general approach is important for the Mechanism’s credibil-
ity and its acceptance by affected communities. International
NGOs that are members might also agree to voluntarily
suspend campaigns against any MNE project that is under
investigation by the new Mechanism. Advance agreement
(represented by membership in the Mechanism) of MNEs
and NGOs on the general operating procedures, fact-finding
methodologies, reporting methodologies, and similar proce-
dures, would provide credibility to the process.

The proposed Mechanism’s leadership would include
an executive committee and a secretariat headed by the
chairperson of the Mechanism. The executive committee’s
primary function would be to select the secretariat of the
Mechanism, including the chairperson and chief investiga-
tor. Other roles include ensuring the fiscal accountability
of the Mechanism and providing governance oversight. To
ensure credibility, the executive committee would include
representatives of affected communities and other interested
stakeholders, in addition to the members selected by the
MNE and NGO membership.

Members would share overhead costs across a wide cross-
section of industry while bearing only the costs of their spe-
cific investigations. The proposed Mechanism should have
sufficient funding from membership fees to meet its core oper-
ating expenses. Much like litigation fees in the United States,
MNE:s or other entities whose projects are being investigated
would have to pay contribution for direct expenses beyond

4. Further information about the composition of the executive committee and
the panel members is included in the full article.
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the core budget expended in investigating any project. The
fees would come due after the investigation was completed,
thus annually replenishing a revolving fund that allows the
Mechanism to carry out necessary investigations.

Ill. Conclusion

This article highlights an existing gap in the protections that
international and national law provide to local communities
harmed by the environmental and social impacts of devel-
opment and investment projects. It proposes a new Foreign
Investor Accountability Mechanism that will hold MNEs
accountable to the various normative commitments they
have made during project preparation, design, and approval
to prevent or minimize environmental and social harms on
communities affected by their operations. The Mechanism
would ‘harden’ the existing set of standards and norms
and empower affected communities in their dialogues with
MNEs. In short, the authors hope this article contributes to
the ongoing dialogue on new and innovative ways to enhance
MNE accountability to their host communities.



Copyright © 2009 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

HONORABLE MENTTION

Size Matters: Regulating
Nanotechnology

by Albert C. Lin

Albert C. Lin is a Professor of Law at the University of California at Davis.

anomaterials and products containing nanomateri-

als are quickly being integrated into a wide range

of commercial and noncommercial applications.
As nanomaterials grow more commonplace, we are coming
in contact with these substances on an increasingly regular
basis, in products ranging from stain-resistant khaki pants
to sunscreens. Despite the expanding use of nanomaterials,
relatively little is known about the possible harm they could
pose. Current forms of government regulation are proving
inadequate in addressing this potential harm. Therefore, it
is imperative that new mechanisms be developed to learn
more about these new substances, while protecting against
the unknown risks they present to society.

Nanotechnology is the term used to describe the bur-
geoning field of manipulating matter at a nanometer scale.
Engineered nanomaterials are derived from conventional
chemical substances, but have unique characteristics and
surface coatings that often lead them to behave very differ-
ently. The small size and high surface-area-to-mass ratio of
nanosized particles enhance the mechanical, electrical, opti-
cal, catalytic, and/or biological activity of a substance. This
unusual behavior, however, along with known hazards pre-
sented by naturally occurring particles of somewhat similar
size, has caused concern over the effects that nanomateri-
als could have on human health and the environment. Free
nanoparticles that may be released into the environment,
whether intentionally or incidentally as a product is used,
are of particular concern. These substances are believed to be
the most likely to be able to enter the body, react with cells,
and cause tissue damage. There is very little data on harm-
ful effects from real world exposure to engineered nanopar-
ticles, but this uncertainty should not be used as an excuse
for regulatory inaction.

The existing statutes that might be used to regulate nano-
materials are inadequate. The Toxic Substances Control Act
(TSCA) is the main authority that could be used to regulate
nanomaterials, supplemented by media-based environmental
statutes, consumer safety statutes, the Occupational Safety

This Article is excerpted from 31 Harv. EnvTL. L. REV. 349 (2007)
and is reprinted with permission.
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and Health Act (OSHA), and statutes specific to drugs
and certain other products. TSCA’s purpose is to address
the concern that humans and the environment are exposed
to numerous chemical substances that pose unknown or
unreasonable risks. However, there is great difficulty in the
implementation of this statute, especially as to nanomateri-
als. TSCA’s general approach is that no information on the
risk of a chemical means that there is no risk. This places
too heavy a burden on the EPA to demonstrate that a risk
is or may be unreasonable in order to require testing of a
substance or in order to regulate its manufacture or use. In
addition, chemical manufacturers sometimes take the posi-
tion that engineered nanomaterials should not be deemed a
new class for purposes of TSCA, and thus subject to more
regulation, because they are derived from conventional sub-
stances. Other potentially applicable statutes such as OSHA
only provide for protection and testing under limited cir-
cumstances. The government needs to become proactive and
establish a new regulatory approach for nanomaterials.

The government should engage and educate the public
about the relevant risks and benefits of nanomaterials. This
means switching the regulatory paradigm of nanomaterials
from the harm principle, to a more appropriate precaution-
ary principle. Instead of regulating only when harm is dem-
onstrated, as under TSCA, we should develop a statute that
does not require conclusive evidence of risk as a prerequisite
for the adoption of measures to address potential risks. The
regulatory plan put in place needs to protect human health
and the environment while facilitating planning and com-
mercialization efforts.

All products that contain nanomaterials should be subject
to a notification and labeling requirement. Promoting the
development of uniform nomenclature and metrology for
nanomaterials would help ensure effective notification and
labeling. Notification would help regulators to keep track
of nanotechnology developments and to identify regula-
tory needs, and labeling would assist the public in making
more informed choices. Because free nanomaterials pose
potentially greater risks, they should be required to undergo
a screening process to help minimize the exposure of work-
ers and consumers to nanomaterials with the greatest like-
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lihood of toxicity. Such materials should also be subject to
post-market monitoring, which will help to identify latent
or previously undetected health risks. Finally, we should
require manufacturers to internalize potential liability costs
by imposing a bonding requirement for products contain-
ing free nanomaterials. This requirement will assure that
there are funds to pay for potential damages, while giving
nanotechnology companies an incentive to make sure their
products are safe. By implementing a new statute based on
a different regulatory paradigm, we should be better able to
protect the public while encouraging the development of
valuable new products and technology.
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RECENT DEVELOPMENTS

In the Congress

These entries cover activities reported in the Congressional Record from June 1, 2009, through June 30, 2009. Entries are
arranged by bill number, with Senate bills listed first. “In the Congress” covers all environmentrelated bills that are intro-
duced, reported out of committee, passed by either house, or signed by the President. “In the Congress” also covers all envi-
ronmental treaties ratified by the Senate. This material is updated monthly. For archived materials, visit htep://www.elr.info/

NewsAnalysis/archive.cfm.

CHAMBERACTION

H.R. 325 (Avra/Black Wash Reclama-
tion and Riparian Restoration Project),
which would authorize the Secretary of
the Interior to participate in the Avra/
Black Wash Reclamation and Riparian
Restoration Project, was passed by the
House. 155 Cong. Rec. H6019 (daily ed.
June 1, 2009).

H.R. 689 (jurisdiction of federal lands),
which would interchange the administra-
tive jurisdiction of certain federal lands
between the Forest Service and BLM,
was passed by the House. 155 Cong.

Rec. H6022 (daily ed. June 1, 2009).

H.R. 1120 (Central Texas Water Re-
cycling Act of 2009), which would
amend the Reclamation Wastewater and
Groundwater Study and Facilities Act to
authorize the Secretary of the Interior to
participate in the Central Texas Water
Recycling and Reuse Project, was passed
by the House. 155 Cong. Rec. H6019
(daily ed. June 1, 2009).

H.R. 1280 (land grant patent), which
would modify a land grant patent is-
sued by the Secretary of the Interior, was
passed by the House. 155 Cong. Rec.
H6021 (daily ed. June 1, 2009).

H.R. 1393 (Lower Rio Grande Valley
Water Resources Conservation and Im-
provement Act of 2009), which would
amend the Lower Rio Grande Valley
Water Resources Conservation and
Improvement Act of 2000 to authorize
additional projects and activities under
that Act, was passed by the House.

155 Cong. Rec. H6020 (daily ed. June
1, 2009).
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H.R. 2330 (Camp Hale Study Act), which
would direct the Secretary of the Interior
to carry out a study to determine the suit
ability and feasibility of establishing Camp
Hale as a unit of the National Park Sys-
tem, was passed by the House. 155 Cong.
Rec. H6023 (daily ed. June 1, 2009).

H.R. 2430 (fish stocks), which would
direct the Secretary of the Interior to
continue stocking fish in certain lakes

in the North Cascades National Park,
Ross Lake National Recreation Area, and
Lake Chelan National Recreation Area,
was passed by the House. 155 Cong.

Rec. H6024 (daily ed. June 1, 2009).

H.R. 2454 (American Clean Energy and
Security Act of 2009), which aims to
create clean energy jobs, achieve energy
independence, reduce global warming
pollution, and transition to a clean en-
ergy economy, was passed by the House.
155 Cong. Rec. H7451 (daily ed. June
26, 2009).

H.R. 2751 (Consumer Assistance to Re-
cycle and Save Act), which would accel-
erate motor fuel savings nationwide and
provide incentives to registered owners

of high-polluting automobiles to replace
such automobiles with new fuel-efficient

and less polluting automobiles, was
passed by the House. 155 Cong. Rec.

H6345 (daily ed. June 9, 2009).

COMMITTEEACTION

S. 685 (oil transportation) was reported by
the Committee on Commerce, Science,
and Transportation. S. Rep. No. 111-26,
155 Cong. Rec. S6580 (daily ed. June 15,
2009). The bill would require new vessels
for carrying oil fuel to have double hulls.

ENVIRONMENTAL LAW REPORTER

H.R. 556 (wildlife) was reported by

the Committee on Natural Resources.
H. Rep. No. 111-175, 155 Cong. Rec.
H7144 (daily ed. June 23, 2009). The bill
would establish a program of research,
recovery, and other activities to provide
for the recovery of the southern sea otter.

H.R. 934 (submerged lands) was re-
ported by the Committee on Natural
Resources. H. Rep. No. 111-176, 155
Cong. Rec. H7144 (daily ed. June 23,
2009). The bill would convey certain
submerged lands to the Commonwealth
of the Northern Mariana Islands in order
to give that territory the same benefits in
its submerged lands as Guam, the Virgin
Islands, and American Samoa have in
their submerged lands.

H.R. 1018 (wildlife) was reported by

the Committee on Natural Resources.
H. Rep. No. 111-177, 155 Cong. Rec.
H7144 (daily ed. June 23, 2009). The bill
would amend the Wild Free-Roaming
Horses and Burros Act to improve the
management and long-term health of
wild free-roaming horses and burros.

H.R. 1275 (land exchange) was reported
by the Committee on Natural Resources.
H. Rep. No. 111-179, 155 Cong. Rec.
H7144 (daily ed. June 23, 2009). The
bill would direct the exchange of certain
land in Grand, San Juan, and Uintah
Counties, Utah.

H.R. 2454 (energy) was reported by the
Committee on Energy and Commerce.
H. Rep. No. 111-137 Pt. 1, 155 Cong,.
Rec. H6305 (daily ed. June 8, 2009).
The bill would seek to create clean en-
ergy jobs, achieve energy independence,
reduce global warming pollution, and
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transition the United States to a clean
energy economy.

H.R. 2847 (appropriations) was reported
by the Committee on Appropriations. S.
Rep. No. 111-34, 155 Cong. Rec. $7069
(daily ed. June 25, 2009). The bill would
make appropriations for the Depart-
ments of Commerce, Justice, Science and
Technology, and related agencies for the
fiscal year ending September 30, 2010.

H.R. 2996 (appropriations) was reported
by the Committee on Appropriations.

H. Rep. No. 111-180, 155 Cong. Rec.
H7144 (daily ed. June 23, 2009). The bill
would make appropriations for the De-
partment of the Interior, environment,
and related agencies for the fiscal year
ending September 30, 2010.

H.R. 2997 (appropriations) was reported
by the Committee on Appropriations.
H. Rep. No. 111-181, 155 Cong. Rec.
H7144 (daily ed. June 23, 2009). The
bill would make appropriations for Ag-
riculture, Rural Development, Food and
Drug Administration, and related agen-
cies programs for the fiscal year ending
September 30, 2010.

H. Res. 449 (greenhouse gas) was re-
ported by the Committee on Energy and
Commerce. H. Rep. No. 111-146, 155
Cong. Rec. H6742 (daily ed. June 12,
2009). The resolution would request the
president to provide certain documents
in his possession to the House relating
to EPA’s April proposed finding that
greenhouse gas emissions are a danger to

public health and welfare.

H. Res. 578 (appropriations) was report-
ed by the Committee on Rules. H. Rep.
No. 111-184, 155 Cong. Rec. H7236
(daily ed. June 24, 2009). The resolution
would provide for consideration of the
bill (H.R. 2996) making appropriations
for the Department of the Interior, en-
vironment, and related agencies for the

fiscal year ending September 30, 2010.

BILLS INTRODUCED

S. 1172 (Brown, D-Ohio) (energy) would
direct the Secretary of Energy to estab-
lish a grant program to facilitate the
production of clean, renewable energy
from municipal solid waste. 155 Cong.
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Rec. S6030 (daily ed. June 3, 2009). The
bill was referred to the Committee on
Energy and Natural Resources.

S. 1175 (Cantwell, D-Wash.) (energy)
would amend the Public Utility Regula-
tory Policies Act of 1978 to authorize
the Secretary of Energy to make loans to
electric udilities to carry out projects to
comply with any federal renewable elec-
tricity standard. 155 Cong. Rec. S6030
(daily ed. June 3, 2009). The bill was re-
ferred to the Committee on Energy and
Natural Resources.

S. 1189 (Bayh, D-Ind.) (energy) would
require the Secretary of Energy to con-
duct a study of the impact of energy and
climate policy on the competitiveness
of energy-intensive manufacturing
and measures to mitigate those ef-
fects. 155 Cong. Rec. S6185 (daily ed.
June 4, 2009). The bill was referred to
the Committee on Energy and Natu-
ral Resources.

S. 1191 (Bayh, D-Ind.) (energy) would
require the Secretary of Energy to
prepare a report on climate change
and energy policy in the People’s Re-
public of China and in the Republic
of India. 155 Cong. Rec. S6186 (daily
ed. June 4, 2009). The bill was re-
ferred to the Committee on Energy
and Natural Resources.

S. 1214 (Lieberman, I-Conn.) (conserva-
tion) would conserve fish and aquatic
communities in the United States
through partnerships that foster fish
habitat conservation to improve the qual-
ity of life for the people of the United
States. 155 Cong. Rec. $6364 (daily ed.
June 9, 2009). The bill was referred to
the Committee on Environment and
Public Works.

S. 1215 (Casey, D-Pa.) (SDWA) would
amend the SDWA to repeal a certain
exemption for hydraulic fracturing.
155 Cong. Rec. $6364 (daily ed. June
9, 2009). The bill was referred to the
Committee on Environment and Pub-
lic Works.

S. 1216 (Klobuchar, D-Minn.) (Con-
sumer Product Safety Act) would amend
the Consumer Product Safety Act to
require residential carbon monoxide

detectors to meet the applicable ANSI/
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UL standard by treating that standard as
a consumer product safety rule and en-
courage states to require the installation
of such detectors in homes. 155 Cong,.
Rec. S6364 (daily ed. June 9, 2009). The
bill was referred to the Committee on
Commerce, Science, and Transportation.

S. 1224 (Warner, D-Va.) (NOAA) would
reauthorize the Chesapeake Bay Office of
NOAA. 155 Cong. Rec. S6452 (daily ed.
June 10, 2009). The bill was referred to
the Committee on Commerce, Science,
and Transportation.

S. 1225 (Sanders, I-Vt.) (energy) would
require the Commodity Futures Trad-
ing Commission to take certain actions
to prevent the manipulation of energy
markets. 155 Cong. Rec. S6452 (daily
ed. June 10, 2009). The bill was referred
to the Committee on Agriculture, Nutri-
tion, and Forestry.

S. 1238 (Isakson, R-Ga.) (Workforce
Investment Act) would amend the Work-
force Investment Act of 1998 to make
non-union training programs eligible

for federal funding from the Green Jobs
program. 155 Cong. Rec. S6542 (daily
ed. June 11, 2009). The bill was referred
to the Committee on Health, Education,
Labor, and Pensions.

S. 1245 (Whitehouse, D-R.I.) (lead
removal) would amend the Internal
Revenue Code of 1986 to provide a tax
credit for property owners who remove
lead-based paint hazards. 155 Cong.
Rec. §6542 (daily ed. June 11, 2009).
The bill was referred to the Committee
on Finance.

S. 1246 (Sanders, I-Vt.) (energy) would
establish a home energy retrofit finance
program. 155 Cong. Rec. S6542 (daily
ed. June 11, 2009). The bill was referred
to the Committee on Energy and Natu-
ral Resources.

S. 1248 (Casey, D-Pa.) (fuel efficiency)
would establish a program in DOE to
encourage consumers to trade in older
vehicles for more fuel-efficient vehicles
and motorcycles. 155 Cong. Rec. $6542
(daily ed. June 11, 2009). The bill was
referred to the Committee on Finance.

S. 1250 (Nelson, D-Fla.) (biofuel) would
amend the Internal Revenue Code of
1986 to expand the definition of “cellu-
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losic biofuel” to include algae-based bio-
fuel for purposes of the cellulosic biofuel
producer credit and the special allowance
for cellulosic biofuel plant property. 155
Cong. Rec. $6542 (daily ed. June 11,
2009). The bill was referred to the Com-

mittee on Finance.

S. 1255 (Schumer, D-N.Y.) (fisheries)
would amend the Magnuson-Stevens
Fishery Conservation and Management
Act to extend the authorized time period
for rebuilding certain overfished fisher-
ies. 155 Cong. Rec. $6542 (daily ed.
June 11, 2009). The bill was referred to
the Committee on Commerce, Science,
and Transportation.

S. 1264 (Udall, D-Colo.) (infrastructure)
would require the Secretary of the Inte-
rior to assess the irrigation infrastructure
of the Pine River Indian Irrigation Proj-
ect in the state of Colorado and provide
grants to, and enter into cooperative
agreements with, the Southern Ute In-
dian tribe to assess, repair, rehabilitate,
or reconstruct existing infrastructure.
155 Cong. Rec. S6580 (daily ed. June 15,
2009). The bill was referred to the Com-
mittee on Indian Affairs.

S. 1270 (Wyden, D-Or.) (National
Monument) would modify the bound-
ary of the Oregon Caves National
Monument. 155 Cong. Rec. S6650
(daily ed. June 16, 2009). The bill was
referred to the Committee on Energy
and Natural Resources.

S. 1271 (Wyden, D-Or.) (Wild and Sce-
nic Rivers Act (WSRA)) would amend
the WSRA to add certain segments to
the Rogue River designation. 155 Cong,.
Rec. S6650 (daily ed. June 16, 2009).
The bill was referred to the Committee
on Energy and Natural Resources.

S. 1272 (Wyden, D-Or.) (wilderness
areas) would provide for the designa-
tion of the Devil’s Staircase Wilderness
Area in the state of Oregon and desig-
nate segments of Wasson and Franklin
Creeks in the state of Oregon as wild or
recreation rivers. 155 Cong. Rec. S6650
(daily ed. June 16, 2009). The bill was
referred to the Committee on Energy
and Natural Resources.

S. 1311 (Wicker, R-Miss.) (Federal Water
Pollution Control Act (FWPCA)) would
amend the FWPCA to expand and
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strengthen cooperative efforts to moni-
tor, restore, and protect the resource
productivity, water quality, and marine
ecosystems of the Gulf of Mexico.

155 Cong. Rec. S6845 (daily ed. June
19, 2009). The bill was referred to the
Committee on Environment and Pub-

lic Works.

S. 1320 (Tester, D-Mont.) (energy)
would provide assistance to owners
of manufactured homes constructed
before January 1, 1976, to purchase
Energy Star-qualified manufactured
homes. 155 Cong. Rec. S6888 (daily
ed. June 22, 2009). The bill was re-
ferred to the Committee on Energy
and Natural Resources.

S. 1321 (Udall, D-Colo.) (water) would
amend the Internal Revenue Code of
1986 to provide a credit for property
labeled under the Environmental Protec-
tion Agency Water Sense program. 155
Cong. Rec. 6888 (daily ed. June 22,
2009). The bill was referred to the Com-

mittee on Finance.

S. 1325 (Specter, D-Pa.) (coal) would
amend the Internal Revenue Code

of 1986 to permanently extend and
modify the section 45 credit for refined
coal from steel industry fuel. 155 Cong.
Rec. S6938 (daily ed. June 23, 2009).
'The bill was referred to the Committee
on Finance.

S. 1328 (Feinstein, D-Cal.) (federal
land) would provide for the exchange of
administrative jurisdiction over certain
federal land between the Forest Service
and BLM. 155 Cong. Rec. S6938 (daily
ed. June 23, 2009). The bill was referred
to the Committee on Energy and Natu-
ral Resources.

S. 1333 (Barrasso, R-Wyo.) (energy)
would seck to provide clean, afford-
able, and reliable energy. 155 Cong.
Rec. S6993 (daily ed. June 24, 2009).
The bill was referred to the Committee
on Finance.

S. 1342 (Crapo, R-Idaho) (radiation)
would include Idaho and Montana as
affected areas for purposes of making
claims under the Radiation Exposure
Compensation Act based on exposure to
atmospheric nuclear testing. 155 Cong.

Rec. S6993 (daily ed. June 24, 2009).
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The bill was referred to the Committee
on the Judiciary.

S. 1348 (Chambliss, R-Ga.) (hunting)
would recognize the heritage of hunting
and provide opportunities for contin-
ued hunting on federal public land.
155 Cong. Rec. §7069 (daily ed. June
25, 2009). The bill was referred to
the Committee on Energy and Natu-
ral Resources.

S. 1350 (Pryor, D-Ark.) (gasoline) would
encourage increased production of
natural gas and liquified petroleum gas
vehicles and to provide tax incentives
for natural gas and liquefied petroleum
gas vehicle infrastructure. 155 Cong.
Rec. S7069 (daily ed. June 25, 2009).
The bill was referred to the Committee
on Finance.

S. 1356 (Boxer, D-Cal.) (National Trails
System Act) would amend the National
Trails System Act to provide for the
study of the Western States Trail. 155
Cong. Rec. §7070 (daily ed. June 25,
2009). The bill was referred to the Com-
mittee on Energy and Natural Resources.

S. 1369 (Wyden, D-Or.) (WSRA) would
amend the WSRA to designate segments
of the Molalla River in the state of Ore-
gon as components of the National Wild
and Scenic Rivers System. 155 Cong.
Rec. §7070 (daily ed. June 25, 2009).
The bill was referred to the Committee
on Energy and Natural Resources.

S. 1371 (Nelson, D-Fla.) (water sup-
ply) would amend the Internal Revenue
Code of 1986 to provide for clean re-
newable water supply bonds. 155 Cong.
Rec. §7070 (daily ed. June 25, 2009).
The bill was referred to the Committee
on Finance.

S. 1379 (Whitehouse, D-R.L.) (energy)
would encourage energy efficiency

and conservation and development of
renewable energy sources for hous-

ing, commercial structures, and other
buildings, and would create sustainable
communities. 155 Cong. Rec. §7070
(daily ed. June 25, 2009). The bill was
referred to the Committee on Energy
and Natural Resources.

H.R. 2649 (Bean, D-IIL) (energy) would
amend the Internal Revenue Code of 1986
to modify the new energy-efficient home
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credit and to provide a credit against tax
for the purchase of certain energy-efficient
homes. 155 Cong. Rec. H6074 (daily ed.

June 2, 2009). The bill was referred to the
Committee on Ways and Means.

H.R. 2659 (Christensen, D-V.1.) (land
conveyance) would convey certain
submerged lands to the government
of the Virgin Islands. 155 Cong. Rec.
HG6074 (daily ed. June 2, 2009). The
bill was referred to the Committee on
Natural Resources.

H.R. 2662 (Heinrich, D-N.M.) (energy)
would dedicate a portion of rental fees
from wind and solar energy projects

on BLM land for the administrative
costs of processing applications for new
wind and solar projects. 155 Cong. Rec.
H6074 (daily ed. June 2, 2009). The bill
was referred to the Committee on Natu-
ral Resources.

H.R. 2665 (Matsui, D-Cal.) (develop-
ment) would establish national centers
of excellence for regional smart growth
planning. 155 Cong. Rec. H6074 (daily
ed. June 2, 2009). The bill was referred
to the Committee on Transportation
and Infrastructure.

H.R. 2685 (Bordallo, D-Guam) (cli-
mate) would establish a National Oce-
anic and Atmospheric Administration
and a National Climate Enterprise. 155
Cong. Rec. H6154 (daily ed. June 3,
2009). The bill was referred to the Com-
mittee on Science and Technology and
the Committee on Natural Resources.

H.R. 2729 (Lujén, D-N.M.) (National
Environmental Research Parks) would
authorize the designation of National
Environmental Research Parks by the
Secretary of Energy. 155 Cong. Rec.
H6264 (daily ed. June 4, 2009). The bill
was referred to the Committee on Sci-
ence and Technology.

H.R. 2741 (Walden, R-Or.) (Reclama-
tion Wastewater and Groundwater Study
and Facilities Act) would amend the Rec-
lamation Wastewater and Groundwater
Study and Facilities Act to authorize the
Secretary of the Interior to participate

in the city of Hermiston, Oregon, water
recycling and reuse project. 155 Cong.
Rec. H6265 (daily ed. June 4, 2009). The
bill was referred to the Committee on
Natural Resources.
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H.R. 2751 (Sutton, D-Ohio) (fuel ef-
ficiency) would accelerate motor fuel sav-
ings nationwide and provide incentives
to registered owners of high-polluting
automobiles to replace such automobiles
with new fuel-efficient and less pollut-
ing automobiles. 155 Cong. Rec. H6305
(daily ed. June 8, 2009). The bill was re-
ferred to the Committees on Energy and
Commerce and Ways and Means.

H.R. 2766 (Degette, D-Colo.) (SDWA)
would repeal the exemption for hydraulic
fracturing in the SDWA. 155 Cong. Rec.
H6413 (daily ed. June 9, 2009). The bill
was referred to the Committee on En-
ergy and Commerce.

H.R. 2768 (Wamp, R-Tenn.) (energy)
would declare nuclear energy to be clean
energy for purposes of federal law. 155
Cong. Rec. H6413 (daily ed. June 9,
2009). The bill was referred to the Com-
mittee on Energy and Commerce.

H.R. 2775 (Higgins, D-N.Y.) (hazard-
ous substances) would prohibit, as a
banned hazardous substance, certain
household dishwashing detergents con-
taining phosphorus. 155 Cong. Rec.
H6413 (daily ed. June 9, 2009). The bill
was referred to the Committee on En-
ergy and Commerce.

H.R. 2781 (Schrader, D-Or.) (Wild and
Scenic Rivers Act) would amend the
Wild and Scenic Rivers Act to designate
segments of the Molalla River in Oregon
as components of the National Wild and
Scenic Rivers System. 155 Cong. Rec.
H6413 (daily ed. June 9, 2009). The bill
was referred to the Committee on Natu-
ral Resources.

H.R. 2806 (Hastings, R-Wash.) (national
parks and wilderness) would authorize
the Secretary of the Interior to adjust the
boundary of the Stephen Mather Wilder-
ness and the North Cascades National
Park to allow the rebuilding of a road
outside of the floodplain while ensuring
that there is no net loss of acreage to the
park or the wilderness. 155 Cong. Rec.
H6538 (daily ed. June 10, 2009). The bill
was referred to the Committee on Natural
Resources.

H.R. 2807 (Kind, D-Wis.) (public lands)
would sustain fish, plants, and wildlife
on America’s public lands. 155 Cong.
Rec. H6538 (daily ed. June 10, 2009).
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The bill was referred to the Committees
on Natural Resources and Agriculture.

H.R. 2809 (Lamborn, R-Colo.) (Wilder-
ness Act) would amend the Wilderness
Act to allow recreation organizations
consisting of hikers or horseback riders
to cross wilderness areas on established
trails. 155 Cong. Rec. H6538 (daily ed.
June 10, 2009). The bill was referred to
the Committee on Natural Resources.

H.R. 2828 (Bishop, R-Utah) (energy)
would seek to provide the United States
with a comprehensive energy package to
place Americans on a path to a secure
economic future through increased en-
ergy innovation, conservation, and pro-
duction. 155 Cong. Rec. H6617 (daily
ed. June 11, 2009). The bill was referred
to the Committees on Ways and Means,
Natural Resources, Energy and Com-
merce, Science and Technology, Rules,
and Oversight and Government Reform.

H.R. 2834 (Faleomavaega, D-Am. Sam.)
(NOAA) would direct the Administra-
tor of NOAA to conduct a technologi-
cal capability assessment, survey, and
economic feasibility study regarding
recovery of minerals, other than oil and
natural gas, from the shallow and deep
seabed of the United States. 155 Cong.
Rec. H6617 (daily ed. June 11, 2009).
The bill was referred to the Committee
on Natural Resources.

H.R. 2838 (Norton, D-D.C.) (land use)
would authorize the Secretary of the
Interior to enter into a long-term ground
lease for the operation and maintenance
of Rock Creek, Langston, and East Po-
tomac as golf courses. 155 Cong. Rec.
H6618 (daily ed. June 11, 2009). The bill
was referred to the Committee on Natu-
ral Resources.

H.R. 2846 (Boehner, R-Ohio) (energy)
would seek to increase energy produc-
tion, encourage the development of
alternative and renewable energy, and
promote greater efficiencies and con-
servation for a cleaner environment.
155 Cong. Rec. H6742 (daily ed. June
12, 2009). The bill was referred to the
Committees on Natural Resources, the
Judiciary, Ways and Means, Energy and
Commerce, Armed Services, Oversight
and Government Reform, and Science
and Technology.
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H.R. 2864 (Young, R-Alaska) (Hy-
drographic Services Improvement Act)
would amend the Hydrographic Services
Improvement Act of 1998 to authorize
funds to acquire hydrographic data and
provide hydrographic services specific to
the Arctic for safe navigation, delineate
the U.S. extended continental shelf, and
monitor and describe coastal changes.
155 Cong. Rec. H6743 (daily ed. June
12, 2009). The bill was referred to the

Committee on Natural Resources.

H.R. 2865 (Young, R-Alaska) (Arctic)
would seek to ensure safe, secure, and
reliable marine shipping in the Arctic,
including the availability of aids to navi-
gation, vessel escorts, spill response capa-
bility, and maritime search and rescue in
the Arctic. 155 Cong. Rec. H6742 (daily
ed. June 12, 2009). The bill was referred
to the Committee on Transportation
and Infrastructure.

H.R. 2869 (DeFazio, D-Or.) (energy)
would require the Commodity Futures
Trading Commission to take certain
actions to prevent the manipulation of
energy markets. 155 Cong. Rec. H6805
(daily ed. June 15, 2009). The bill was re-
ferred to the Committee on Agriculture.

H.R. 2878 (Isracl, D-N.Y.) (energy)
would authorize microenterprise assis-
tance for renewable energy projects in
developing countries. 155 Cong. Rec.
H6806 (daily ed. June 15, 2009). The
bill was referred to the Committee on
Foreign Affairs.

H.R. 2880 (Pingree, D-Me.) (green-
house gas) would require the Secretary of
Agriculture to establish a carbon incen-
tives program to achieve supplemental
greenhouse gas emissions reductions on
private agricultural and forestland of the
United States. 155 Cong. Rec. H6806
(daily ed. June 15, 2009). The bill was re-
ferred to the Committees on Agriculture
and Energy and Commerce.

H.R. 2883 (Bernice Johnson, D-Tex.)
(FWPCA) would amend the FWPCA
to provide for security at wastewater
treatment works. 155 Cong. Rec. H6902
(daily ed. June 16, 2009). The bill was
referred to the Committee on Transpor-
tation and Infrastructure.

H.R. 2884 (Faleomavaega, D-Am. Sam.)
(energy) would amend the Internal Reve-
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nue Code of 1986 to clarify that electric-
ity produced in certain possessions of the
United States and other areas is eligible
for the credit for electricity produced
from certain renewable resources. 155
Cong. Rec. H6902 (daily ed. June 16,
2009). The bill was referred to the Com-
mittee on Ways and Means.

H.R. 2885 (Faleomavaega, D-Am. Sam.)
(energy) would amend the Internal Rev-
enue Code of 1986 to expand the credit
for electricity produced from certain
renewable resources and the investment
energy credit to include ocean thermal
energy conversion projects. 155 Cong.
Rec. H6902 (daily ed. June 16, 2009).
The bill was referred to the Committee
on Ways and Means.

H.R. 2886 (Faleomavaega, D-Am. Sam.)
(energy) would amend the Internal Rev-
enue Code of 1986 to provide the non-
business energy property and residential
energy-eflicient property tax incentives
to residents of certain possessions of the
United States and other areas. 155 Cong.
Rec. H6902 (daily ed. June 16, 2009).
The bill was referred to the Committee
on Ways and Means.

H.R. 2888 (DeFazio, D-Or.) (Wil-
derness Area) would provide for the
designation of the Devil’s Staircase
Wilderness Area in the state of Oregon
and designate segments of Wasson and
Franklin Creeks in the state of Oregon
as wild or recreation rivers. 155 Cong.
Rec. H6902 (daily ed. June 16, 2009).
The bill was referred to the Committee
on Natural Resources.

H.R. 2889 (DeFazio, D-Or.) (National
Monument) would modify the boundary
of the Oregon Caves National Monu-
ment. 155 Cong. Rec. H6902 (daily ed.
June 16, 2009). The bill was referred to
the Committee on Natural Resources.

H.R. 2890 (DeFazio, D-Or.) (WSRA)
would amend the WSRA to designate
certain river segments in Oregon as
wild or scenic rivers. 155 Cong. Rec.
HG6902 (daily ed. June 16, 2009). The
bill was referred to the Committee on
Natural Resources.

H.R. 2895 (Cardoza, D-Cal.) (Public
Utility Regulatory Policies Act) would
amend the Public Utility Regulatory Pol-
icies Act of 1978 to promote energy inde-
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pendence and self-sufficiency by provid-
ing for the use of net metering by certain
small electric energy generation systems.
155 Cong. Rec. H6903 (daily ed. June
16, 2009). The bill was referred to the
Committees on Energy and Commerce,
Oversight and Government Reform, Fi-
nancial Services, and Transportation
and Infrastructure.

H.R. 2899 (Herger, R-Cal.) (forestry)
would address the public health and
safety threat presented by the risk of
catastrophic wildfire on federal forest-
lands of the state of California by re-
quiring the Secretary of Agriculture and
the Secretary of the Interior to expedite
forest management projects relating to
hazardous fuels reduction, forest res-
toration, and forest health. 155 Cong,.
Rec. H6903 (daily ed. June 16, 2009).
The bill was referred to the Committee
on Agriculture and the Committee on
Natural Resources.

H.R. 2908 (Markey, D-Mass.) (Strategic
Petroleum Reserve) would provide for
the sale of light-grade petroleum from
the Strategic Petroleum Reserve and its
replacement with heavy-grade petroleum.
155 Cong. Rec. H6971 (daily ed. June
17, 2009). The bill was referred to the
Committee on Energy and Commerce.

H.R. 2916 (Chaffetz, R-Utah) (Land and
Water Conservation Fund) would pro-
vide that no recreation grants made using
funds from the Land and Water Conser-
vation Fund may be used to acquire land
or make improvements in state or local
parks. 155 Cong. Rec. H6971 (daily ed.
June 17, 2009). The bill was referred to
the Committee on Natural Resources.

H.R. 2944 (Grijalva, D-Ariz.) (land use)
would withdraw certain federal lands
and interests located in Pima and Santa
Cruz counties, Arizona, from the mining
and mineral leasing laws of the United
States. 155 Cong. Rec. H7022 (daily ed.
June 18, 2009). The bill was referred to
the Committee on Natural Resources.

H.R. 2950 (Matheson, D-Utah) (water)
would direct the Secretary of the Interior
to allow for prepayment of repayment
contracts between the United States and
the Uintah Water Conservancy District.
155 Cong. Rec. H7022 (daily ed. June
18, 2009). The bill was referred to the

Committee on Natural Resources.
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H.R. 2967 (Kirkpatrick, D-Mich.) (al-
ternative fuel) would amend the Internal
Revenue Code of 1986 to deny the alter-
native fuel and alternative fuel mixture
credits for black liquor. 155 Cong. Rec.
H7083 (daily ed. June 19, 2009). The bill
was referred to the Committee on Ways
and Means.

H.R. 2969 (Capps, D-Cal.) (water)
would authorize the Administrator of
EPA to establish water system adaptation
partnerships. 155 Cong. Rec. H7083
(daily ed. June 19, 2009). The bill was
referred to the Committees on Trans-
portation and Infrastructure and Energy
and Commerce.

H.R. 2982 (Grijalva, D-Ariz.) (energy)
would amend the Internal Revenue Code
of 1986 to allow Indian tribes to transfer
the credit for electricity produced from
renewable resources. 155 Cong. Rec.
H7085 (daily ed. June 19, 2009). The bill
was referred to the Committee on Ways
and Means.

H.R. 2998 (Waxman, D-Cal.) (energy)
would seek to create clean energy jobs,
achieve energy independence, reduce
global warming pollution, and transition
to a clean energy economy. 155 Cong.
Rec. H7145 (daily ed. June 23, 2009).
The bill was referred to the Commit-
tees on Energy and Commerce, Foreign
Affairs, Ways and Means, Financial
Services, Education and Labor, Science
and Technology, Transportation and
Infrastructure, Natural Resources, Ag-
riculture, Oversight and Government
Reform, and the Judiciary.

H.R. 3005 (Graves, R-Mont.) (energy)
would expedite the increased supply and
availability of energy to our nation. 155
Cong. Rec. H7146 (daily ed. June 23,
2009). The bill was referred to the Com-
mittee on Energy and Commerce.

H.R. 3008 (Kissell, D-N.C.) (gasoline)
would establish a National Strategic Gas-
oline Reserve. 155 Cong. Rec. H7146
(daily ed. June 23, 2009). The bill was
referred to the Committee on Energy
and Commerce.

H.R. 3009 (Ross, D-Ariz.) (energy)
would promote alternative and renew-
able fuels and domestic energy produc-
tion. 155 Cong. Rec. H7146 (daily ed.
June 23, 2009). The bill was referred
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to the Committee on Natural Re-
sources and the Committee on Energy
and Commerce.

H.R. 3029 (Tonko, D-N.Y.) (energy)
would establish a research, development,
and technology demonstration program
to improve the efficiency of gas turbines
used in combined cycle power genera-
tion systems. 155 Cong. Rec. H7250
(daily ed. June 24, 2009).The bill was
referred to the Committee on Science
and Technology.

H.R. 3033 (Welch, D-Vt.) (energy)
would authorize federal agencies and leg-
islative branch offices to purchase green-
house gas offsets and renewable energy
credits. 155 Cong. Rec. H7250 (daily ed.
June 24, 2009). The bill was referred to
the Committees on Oversight and Gov-
ernment Reform, House Administration,
and Energy and Commerce.

H.R. 3034 (Wilson, D-Ohio) (energy)
would amend the Internal Revenue Code
of 1986 to adjust the credit percentage
for qualifying advanced energy wind
projects based on domestic steel content.
155 Cong. Rec. H7250 (daily ed. June
24, 2009). The bill was referred to the
Committee on Ways and Means.

H.R. 3083 (Boccieri, D-Ohio) (energy)
would require the Secretary of Com-
merce to establish a program for the
award of grants to states to establish
revolving loan funds for small- and
medium-size manufacturers to improve
energy efficiency and produce clean en-
ergy technology. 155 Cong. Rec. H7703
(daily ed. June 26, 2009). The bill was
referred to the Committee on Science
and Technology.

H.R. 3084 (Baird, D-Wash.) (tribal rec-
ognition) would restore federal recogni-
tion to the Chinook Nation. 155 Cong.
Rec. H7703 (daily ed. June 26, 2009).
The bill was referred to the Committee
on Natural Resources.

H.R. 3086 (Bordallo, D-Guam) (con-
servation) would coordinate authorities
within the DOI and the federal govern-
ment to enhance U.S. ability to conserve
global wildlife and biological diversity.
155 Cong. Rec. H7703 (daily ed. June
26, 2009). The bill was referred to the
Committees on Natural Resources and
Foreign Affairs.

39 ELR 10813

H.R. 3097 (Inslee, D-Wash.) (land use)
would provide for equitable compensa-
tion to the Spokane Tribe of Indians of
the Spokane Reservation for the use of
tribal land for the production of hydro-
power by the Grand Coulee Dam. 155
Cong. Rec. H7704 (daily ed. June 26,
2009). The bill was referred to the Com-
mittee on Natural Resources.

H.R. 3105 (Nunes, R-Cal.) (ESA) would
provide that operations of the Central
Valley Project shall not be restricted un-
der any biological opinion issued under
the ESA if such restrictions would result
in levels of export less than the histori-
cal maximum level of export. 155 Cong,
Rec. H7704 (daily ed. June 26, 2009).
The bill was referred to the Committee
on Natural Resources.

H.R. 3106 (Price, D-N.C.) (Solid Waste
Disposal Act) would amend the Solid
Waste Disposal Act to direct the Admin-
istrator of EPA to establish a hazardous
waste electronic manifest system. 155
Cong. Rec. H7704 (daily ed. June 26,
2009). The bill was referred to the Com-
mittee on Energy and Commerce.

H. Res. 551 (Stupak, D-Mich.) (water)
would express the sense of the House
that the interstate compact regarding
water resources in the Great Lakes-St.
Lawrence River Basin approved by the
Congress in Public Law No. 110-342
expressly prohibited the sale, diver-
sion, or export of water from states in
the Great Lakes Basin. 155 Cong. Rec.
HG6903 (daily ed. June 16, 2009). The
resolution was referred to the Commit-
tee on the Judiciary.

H. Res. 575 (Gingrey, R-Ga.) (takings)
would express Congress’ support for

the private property rights protections
guaranteed by the 5th Amendment to
the Constitution on the 4th anniversary
of the U.S. Supreme Court’s decision of
Kelo v. City of New London. 155 Cong.
Rec. H7146 (daily ed. June 23, 2009).
The resolution was referred to the Com-
mittee on the Judiciary.

H. Res. 599 (Markey, D-Mass.) (national
parks) would honor the Minute Man
National Historical Park on the occasion
of its 50th anniversary. 155 Cong. Rec.
H7705 (daily ed. June 26, 2009). The
bill was referred to the Committee on
Natural Resources.
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In the Courts

These entries summarize recent cases under the following categories: Air, Hazardous & Solid Wastes/Substances, Insurance,
Land Use, Natural Resources, Water, Wildlife, and Miscellaneous. The entries are arranged alphabetically by case name within
each category. This material is updated monthly. For archived materials, visit http://www.elr.info/NewsAnalysis/archive.cfm.

AIR

Communities for a Better Environment

v. City of Richmond, No. N08-1429, 39
ELR 20126 (Sup. Ct. Cal. June 4, 2009).
A California trial court held that a city’s
environmental impact report for a major
expansion of an oil refinery in Rich-
mond, California, violated the California
Environmental Quality Act’s new green-
house gas requirements.

Hempstead County Hunting Club, Inc.

v. Arkansas Public Service Comm’n, No.
CA08-128, 39 ELR 20135 (Ark. Ct.
App. June 24, 2009). An Arkansas ap-
pellate court struck down a state permit
allowing an electric company to build a
$1.6 billion coal-fired power plant near
the state’s southwest border with Texas.

Metropolitan Taxicab Board of Trade v.
City of New York, No. 08 Civ. 7837, 39
ELR 20140 (S.D.N.Y. June 22, 2009).
A district court preliminarily enjoined
New York City from enforcing regula-
tions that promote the purchase of
hybrid taxicabs by reducing the rates at
which taxicab owners may lease their
vehicles to taxi drivers—thereby reduc-
ing the owners overall profit—if the
vehicle does not have a hybrid or clean-
diesel engine.

United States v. Cinergy Corp., No. 1:99-
cv-1693, 39 ELR 20114 (S.D. Ind. May
29, 2009). A district court ordered an
energy company to shut down three gen-
erating units at its Wabash River power
plant in Indiana and to pay a $687,500
penalty for CAA violations.

HAZARDOUS & SOLID
WASTES/SUBSTANCES

Friedland v. TIC-The Industry Co., No.
08-1042, 39 ELR 20115 (10th Cir.
May 29, 2009). The Tenth Circuit
held that an individual who already

recovered costs incurred responding
to environmental damages at a large
gold mine facility in Colorado is not
entitled to contribution.

Kalden Construction Co. v. Hansen Ag-
gregates New York, Inc., No. 08-CV-
6200, 39 ELR 20119 (W.D.N.Y. May 29,
2009). A district court dismissed a prop-
erty owner’s New York Environmental
Conservation Law action against the for-
mer owner for contamination at the site.

Snellback Properties, LLC, v. Aetna De-
velopment Co., No. 08 C 7326, 39 ELR
20136 (N.D. IIL. June 9, 2009). A district
court held that a property owner’s receipt
of a “no further remediation” letter from
the state environmental agency does not

bar a neighboring company’s lawsuit
against it under RCRA.

United States v. SB Building Associates,
No. 08-5298, 39 ELR 20128 (D.N.].
June 1, 2009). A district court held

that the United States may seek the
maximum civil penalties available under
CERCLA for a Superfund site owner’s
failure to comply with a consent order
even though the order called for much
lower penalties.

United States v. Sunoco, Inc., No. 05-
6336, 39 ELR 20139 (E.D. Pa. June 10,
2009). A district court held that under
Pennsylvania law, a property owner
that agreed to hold the seller harmless
for environmental claims does not be-
come a successor to the seller’s environ-
mental liabilities.

Washington Environmental Council v.
Mount Baker-Snoqualamie National For-
est, No. 06-1249, 39 ELR 20129 (W.D.
Wash. June 2, 2009). A district court
held that environmental groups’ CWA
lawsuit against the U.S. Forest Service
for discharging pollutants at a former
mining area in Washington’s Mt. Baker-
Snoqualamie National Forest is a “chal-
lenge” to the Service’s cleanup efforts at

the site, and, therefore, is jurisdictionally

barred by CERCLA $§113(h).

Yankee Gas Services Co. v. UGI Urtilities,
Inc., No. 3:06-cv-01369, 39 ELR 20116
(D. Conn. May 22, 2009). A district
court held that a utility company is not
liable under CERCLA for the cost of
cleaning up pollution at nine manufac-
tured gas plants in Connecticut owned
by its former subsidiary.

INSURANCE

Colony National Insurance Co. v. Specialty
Trailer Leasing, Inc., No. 2:09-CV-005-],
39 ELR 20127 (N.D. Tex. June 2, 2009).
A district court held that the pollution
exclusion clause contained in a transport
company’s insurance policy does not
cover bodily injuries stemming from the
release of a naturally occurring gas.

LAND USE

Montanans for Multiple Use v. Barboule-
tos, No. 08-5131, 39 ELR 20124 (D.C.
Cir. June 5, 2009). The D.C. Circuit up-
held the dismissal of land rights groups’
complaint against the U.S. Forest Service
in which they challenged its manage-
ment of the Flathead National Forest in
northwest Montana.

Schooner Harbor Ventures, Inc. v. United
States, No. 2008-5084, 39 ELR 20132
(Fed. Cir. June 16, 2009). The Federal
Circuit reversed a lower court’s dismissal
of a property owner’s claim for just
compensation after the FWS required
mitigation in connection with its sale of

property to the U.S. Navy.

NATURAL RESOURCES

Citizens for Better Forestry v. U.S. De-
partment of Agriculture, No. 07-16077, 39
ELR 20122 (9th Cir. June 9, 2009). The
Ninth Circuit held that an environmen-
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tal group is not entitled to attorneys fees
in their action challenging a USDA regu-
lation that the agency withdrew while
the case was pending.

Ohio River Valley Environmental Coali-
tion, Inc. v. Salazar, No. 3:09-0149,

39 ELR 20141 (S.D. W. Va. June 18,
2009). A district court held that the
West Virginia Department of Envi-
ronmental Protection may intervene in
environmental groups’ lawsuit challeng-
ing the DOI Secretary’s approval of two
amendments to the state’s surface mining
regulatory program.

West Virginia Highlands Conservancy,
Inc. v. Kempthorne, No. 07-2189, 39
ELR 20121 (4th Cir. June 10, 2009).
The Fourth Circuit held that an environ-
mental group was entitled to attorneys
fees in their action challenging an OSM
decision that resulted in a remand to the
agency for additional investigation.

WATER

Baker v. Exxon Mobil Corp., Nos. 04-
35182, -35183, 39 ELR 20130 (9th
Cir. June 15, 2009). The Ninth Circuit
held that post-judgment interest on the
$507.5 million in punitive damages
awarded to the plaintiffs in the Exxon
Valdez oil spill case will run from the
date the judgment was entered—Sep-
tember 12, 1996.

Coeur Alaska, Inc. v. Southeast Alaska
Conservation Council, No. 07-984, 39
ELR 20133 (U.S. June 22, 2009). The
U.S. Supreme Court held that the U.S.
Army Corps of Engineers, not EPA,
has the authority to permit slurry dis-
charges from mining operations, and
that the Corps complied with the law

in issuing such a permit to a gold mine
in Alaska.

Friends of the Everglades v. South Florida
Water Management District, No. 07-

13829, 39 ELR 20118 (11th Cir. June 4,
2009). The Eleventh Circuit held that a
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water district may pump polluted canal
water into Florida’s Lake Okeechobee
without an NPDES permit.

Grand Canyon Trust v. U.S. Bureau

of Reclamation, No. 07-8164, 39 ELR
20117 (D. Ariz. May 26, 2009). A dis-
trict court remanded a portion of FWS’
2008 biological opinion that approved
the Bureau of Reclamation’s selected
operating system for a dam along the
Colorado River.

Guzman v. County of Monterey, No.
S157793, 39 ELR 20138 (Cal. June 22,
2009). The Supreme Court of California
reversed a lower court decision holding
that residents of a mobile home park
may file suit against the county for fail-
ing to direct the park owner to notify
the residents about contaminated drink-
ing water.

Obio Valley Environmental Coalition

v. Aracoma Coal Co., No. 07-1355, 39
ELR 20113 (4th Cir. May 29, 2009).
The Fourth Circuit denied an environ-
mental group’s petition for rehearing
on a prior court decision in which it
reversed and vacated a district court
order rescinding four U.S. Army Corps
of Engineers permits allowing the fill-
ing of stream waters in conjunction
with mountaintop mining operations in

West Virginia.

United States v. Metropolitan St. Louis
Water District, No. 08-3399, 39 ELR
20123 (8th Cir. June 9, 2009). The
Eighth Circuit, in a CWA enforcement
action filed by the United States and
the state of Missouri against a water
district, affirmed a lower court decision
denying the state’s motion to dismiss
the district’s counterclaims and to
strike its affirmative defenses claiming
financial inability to comply with the
Act’s requirements.

United States v. Metropolitan St. Louis
Sewer District, No. 08-3404, 39 ELR
20137 (8th Cir. June 22, 2009). The
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Eighth Circuit affirmed a lower court
decision denying a business trade asso-
ciation’s motion to intervene in a CWA
enforcement action filed against a lo-
cal sewer district by Missouri and the

United States.

WILDLIFE

Friends of Animals v. Salazar, Nos. 04-
01660, -02120, 39 ELR 20134 (D.D.C.
June 23, 2009). A district court held
that FWS violated the ESA’s notice and
review provision when it issued a rule
exempting three endangered antelope
species bred in captivity in the United
States from certain protections afforded
under the Act.

San Luis & Delta-Mendota Water Au-
thority v. Salazar, No. 1:09-cv-407, 39
ELR 20120 (E.D. Cal. May 29, 2009).
A district court preliminarily enjoined
FWS from restricting river flows in
the Sacramento-San Joaquin Delta for
purposes of protecting the threatened
Delta smelt.

MISCELLANEOUS

Caperton v. A.T. Massey Coal Co., No.
08-22, 39 ELR 20125 (U.S. June 8,
2009). The U.S. Supreme Court held
that a justice sitting on West Virginia’s
highest court should have recused
himself from a case involving a coal
company that contributed large sums
of money toward the judge’s election
campaign.

Polar Tankers, Inc. v. City of Valdez, No.
08-310, 39 ELR 20131 (U.S. June 15,
2009). The U.S Supreme Court held that
a local ordinance that imposes a personal
property tax on certain boats and vessels
but contains exceptions that, in effect,
largely limit its applicability to large oil
tankers violates the U.S. Constitution’s
Tonnage Clause, Art. 1, §10, cl. 3.
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In the Federal Agencies

These entries cover the period June 1, 2009, through June 30, 2009. Citations are to the Federal Register (FR). Where
available, users can link directly to the appropriate FR citation. Entries below are organized by Final Rules, Proposed Rules,
and Notices. Within each section, entries are further subdivided by subject matter area, with entries listed chronologically. This
material is updated monthly. For archived materials, visit http://www.elr.info/NewsAnalysis/archive.cfm.

Final Rules

AIR

EPA granted a petition for reconsidera-
tion of the final rule titled Implementa-
tion of the New Source Review (NSR) Pro-
gram for Particulate Matter Less Than 2.5
Micrometers (PM, ) and administratively
stayed a grandfathering provision of the
PSD program. 74 FR 26098 (6/1/09).

EPA approved the Memphis, Tennessee,
CAA §§111(d)/129 plan for existing hos-
pital/medical/infectious waste incinerator
(HMIWT) units that commenced con-
struction on or before June 20, 1996. 74
FR 27444 (6/10/09).

EPA approved negative declarations
under CAA §§111(d) and 129 certify-
ing that there are no existing HMIWI
units in areas covered by the Kentucky
and Tennessee air pollution control pro-

grams. 74 FR 27718 (6/11/09).

EPA approved negative declarations un-
der CAA §§111(d) and 129 certifying
that there are no HMIWT units in areas
covered by the local air pollution control
programs of Jefferson County, Kentucky;
Forsyth County, North Carolina; and
Knox County and Nashville/David-

son County, Tennessee. 74 FR 27720
(6/11/09).

EPA approved negative declarations un-
der CAA §§111(d) and 129 certifying
that there are no large municipal waste
combustion units in areas covered by the
local air pollution control programs of
Knox, Memphis-Shelby, and Nashville/
Davidson counties, Tennessee. 74 FR
27722 (6/11/09).

EPA reaffirmed the promulgation of cer-
tain revisions to the Acid Rain Program
that were contained in the Clean Air

Interstate Rule (CAIR) and CAIR fed-
eral implementation plan. 74 FR 27940
(6/12/09).

EPA withdrew its approval of a revision
to Indiana’s SIP that would have extend-
ed its federally enforceable state operat-
ing permit renewal terms from five years
to 10 years due to adverse comment. 74

FR 28616 (6/17/09).

EPA updated the outer continental shelf
air regulations for the Ventura County
air pollution control district in Califor-
nia. 74 FR 28875 (6/18/09).

EPA amended the national volatile or-
ganic compound (VOC) emission stan-
dards for acrosol coatings under §183(e)

of the CAA. 74 FR 29595 (6/23/09).

EPA allocated essential use allow-

ances for the import and production of
chlorofluorocarbons—a Class I ozone-
depleting substance—for use in metered
dose inhalers for calendar year 2009. 74
FR 29952 (6/24/09).

EPA revised the area source category
NESHAP:s for aluminum, copper, and
other nonferrous foundries. 74 FR 30366
(6/25/09).

SIP Approvals: California (emission
reduction credits for nitrogen oxide
(NO) for the San Diego air pollution
control district) 74 FR 26525 (6/3/09);
(VOC emissions in the Monterey Bay
unified air pollution control district and
the Placer County air pollution control
district) 74 FR 27714 (6/11/09); (fine
particulate matter (PM) emissions in
the Antelope Valley and South Coast

air quality management districts) 74 FR
27716 (6/11/09). Florida (phascout and
removal of Stage II vapor control re-
quirements for Stage I vapor control sys-
tems for gasoline dispensing facilities) 74
FR 26103 (6/1/09). Georgia (definitions
and emission limitations and standards)

74 FR 27711 (6/11/09). Hawaii (nonreg-
ulatory provisions and quasi-regulatory
measures) 74 FR 27708 (6/11/09). 1l-
linois (NO_ SIP call Phase II rule) 74

FR 30466 (6/26/09). Indiana (defini-
tion of hazardous air pollutant) 74 FR
27442 (6/10/09). Michigan (eighthour
ozone NAAQS, 2005 base-year emis-
sions inventory, and 2020 motor vehicle
emission budgets for the Detroit-Ann
Arbor nonattainment area) 74 FR 30950
(6/29/09). South Carolina (maintenance
plan for the 1997 eight-hour ozone
NAAQS for Cherokee County through
2014) 74 FR 26099 (6/1/09). Tennessee
(permit exemptions for Knox County) 74
FR 30235 (6/25/09). Virginia (reasonably
available control technology (RACT)
under the eighthour ozone NAAQS for
the counties of Arlington, Fairfax, Loud-
on, and Prince William) 74 FR 28444
(6/16/09). Washington, D.C. (RACT
under the eight-hour ozone NAAQS) 74
FR 28447 (6/16/09).

ENERGY

EPA finalized amendments to the renew-
able fuel standard program requirements
promulgated on May 1, 2007. 74 FR
29948 (6/24/09).

HAZARDOUS &
SOLID WASTE

EPA established November 10, 2010,
as the date for facilities and farms to
prepare or amend their spill prevention,
control, and countermeasure plans. 74

FR 29136 (6/19/09).

TOXIC SUBSTANCES

EPA promulgated significant new use
rules under §5()(2) of TSCA for 23
chemical substances. 74 FR 29982
(6/24109).
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WILDLIFE

FWS designated critical habitat for the
Alabama sturgeon on approximately 524
kilometers (km) of river fall along the
Alabama and Cahaba Rivers in Autauga,
Baldwin, Bibb, Clarke, Dallas, Lowndes,
Monroe, Perry, and Wilcox counties,
Alabama. 74 FR 26488 (6/2/09).

FWS designated approximately 62,125
acres in Riverside and San Diego coun-
ties, California, as critical habitat for
the Quino checkerspot butterfly. 74 FR
28776 (6/17/09).

NOAA-Fisheries designated approxi-
mately 19,571 km of perennial river,
stream, and estuary habitat and 799
square km of lake habitat in the state of
Maine as critical habitat for the Atlantic
salmon distinct population segment. 74
FR 29300 (6/19/09).

NOAA-Fisheries and the FWS deter-
mined that the Gulf of Maine distinct
population segment of the Atlantic salm-
on warrants listing as endangered under

the ESA. 74 FR 29344 (6/19/09).

Proposed Rules

AIR

EPA proposed NESHAPs for the paints
and allied products manufacturing area
source category based on generally avail-
able control technology or management
practices. 74 FR 26142 (6/1/09).

EPA proposed to approve the Memphis,
Tennessee, CAA §§111(d)/129 plan for
existing HMIWT units that commenced
construction on or before June 20, 1996;
see above for direct final rule. 74 FR
27484 (6/10/09).

EPA proposed amendments to its general
provisions for stationary sources to allow
accredited providers to supply station-
ary source audit samples and to require
sources to obtain and use these samples
from the accredited providers instead of

from EPA, as is the current practice. 74
FR 28451 (6/16/09).
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SIP Proposals: California (emission
reduction credits for NO_for the San
Diego air pollution control district; see
above for direct final rule) 74 FR 26600
(6/3/09); (VOC emissions from organic
solvent cleaning and degreasing opera-
tions in the San Joaquin Valley unified
air pollution control district) 74 FR
27084 (6/8/09); (VOC emissions in the
Monterey Bay unified air pollution con-
trol district and the Placer County air
pollution control district; see above for
direct final rule) 74 FR 27738 (6/11/09);
(fine PM emissions in the Antelope Val-
ley and South Coast air quality manage-
ment districts; see above for direct final
rule) 74 FR 27738 (6/11/09); (VOC
emissions for the San Joaquin Valley air
pollution control district) 74 FR 28467
(6/16/09); (VOC emissions from con-
sumer products) 74 FR 30481 (6/26/09);
(particulate matter emissions from open
burning, wood burning fireplaces, and
heaters and the storage, handling, and
transportation of coke, coal, and sulfur
for the San Joaquin Valley unified air
pollution control district and the South
Coast air quality management district)
74 FR 30485 (6/26/09). Georgia (defini-
tions and emission limitations and stan-
dards; see above for direct final rule) 74
FR 27737 (6/11/09). Illinois (NO_ SIP
call Phase II rule; see above for direct
final rule) 74 FR 30481 (6/26/09). Ohio
(Akron-Cleveland-Lorain ozone nonat-
tainment area) 74 FR 27957 (6/12/09);
(Columbus ozone nonattainment area)
74 FR 27973 (6/12/09). South Caro-
lina (maintenance plan for the 1997
eight-hour ozone NAAQS for Cherokee
County through 2014; see above for
direct final rule) 74 FR 26141 (6/1/09).
Tennessee (permit exemptions for Knox
County; see above for direct final rule)
74 FR 30259 (6/25/09). West Virginia
(internal combustion engines and cement
kilns subject to the NO_SIP call) 74 FR
27731 (6/11/09).

ENERGY

The Minerals Management Service pro-
posed to require operators to develop and
implement a safety and environmental
management system to address oil and
gas operations in the outer continental

shelf. 74 FR 28639 (6/17/09).
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PESTICIDES

The Agricultural Marketing Service pro-
posed to add exemptions for six substanc-
es and to remove one substance from the
national list of allowed and prohibited
substances in organic crop production
and processing. 74 FR 26591 (6/3/09).

WILDLIFE

NOAA-Fisheries issued its 12-month
finding on a petition to expand the criti-
cal habitat of the Hawaiian monk seal in
the northwestern Hawaiian Islands and
to designate additional critical habitat

in the main Hawaiian Islands and an-

nounced that it will revise the seal’s criti-
cal habitat. 74 FR 27988 (6/12/09).

FWS announced a 90-day finding on
a petition to revise critical habitat for
the clay-loving wild buckwheat under
the ESA; the Agency found that revi-
sion may be warranted and initiated a
12-month status review. 74 FR 29456
(6/22/09).

FWS announced a 90-day finding on a
petition to remove the Lost River sucker
and the shortnose sucker as threatened
and endangered under the ESA; the
Agency found that removal is not war-
ranted. 74 FR 30996 (6/29/09).

FWS proposed to list the Georgia pigtoe
mussel, interrupted rocksnail, and rough
hornsnail as endangered under the ESA
and designated approximately 160 miles
in Alabama, Georgia, and Tennessee

as critical habitat for the species. 74 FR
31114 (6/29/09).

Notices

AIR

EPA entered into a proposed admin-
istrative settlement under the CAA

that requires it to review an EPA rule
promulgating new source performance
standards for new stationary compression
ignition internal combustion engines. 74

FR 26863 (6/4/09).
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EPA entered into a proposed consent
decree under the CAA that establishes
deadlines for EPA to act on a California
SIP revision concerning payment of fees
for failure to attain certain air quality
standards by a specified date. 74 FR
27790 (6/11/09).

EPA announced availability of the draft
document titled Risk and Exposure As-
sessment to Support the Review of the
Secondary National Ambient Air Quality
Standards for Oxides of Nitrogen and Ox-
ides of Sulfur: Second Draft. 74 FR 28698
(6/17109).

EPA entered into a proposed consent
decree under the CAA requiring the
Agency to outline objections to an oper-
ating permit issued to the Anadarko Pe-
troleum Corporation to operate a natural
gas compressor station in Weld County,

Colorado. 74 FR 29691 (6/23/09).

EPA entered into a proposed adminis-
trative settlement under the CAA that
requires the Agency to amend the NE-
SHAP for gasoline distribution facili-
ties, promulgated January 10, 2008, in
response to a petition for review by the
Alliance of Automobile Manufacturers.

74 FR 31273 (6/30/09).

HAZARDOUS &
SOLID WASTE

EPA entered into a proposed administra-
tive agreement under CERCLA that re-
quires the settling party to pay $60,000
in U.S. response costs incurred at the
State Road 144 Ground Water Plume
Superfund site in Levelland, Texas. 74
FR 27542 (6/10/09).

EPA Region 2 entered into a proposed
administrative agreement under CER-
CLA that requires the settling party

to lease to residents relocated from the
Crumb Trailer Park Superfund site in
West Winfield, New York, adjacent prop-
erty at current rental rates for at least 42
months; to impose institutional controls
to prohibit residential use of the site; and
to perform specified post-removal site
controls. 74 FR 27790 (6/11/09).

EPA entered into a proposed administra-
tive agreement under CERCLA that re-
quires the settling party to pay $119,000
in U.S. response costs incurred at the

ENVIRONMENTAL LAW REPORTER

Haythorne Logistics Spill site in Che-
boygan County, Michigan. 74 FR 28243
(6/15/09).

EPA entered into a proposed administra-
tive settlement under CERCLA for past
U.S. response costs incurred at the W.R.
Grace Superfund site in Wilder, Ken-
tucky. 74 FR 29698 (6/23/09).

EPA entered into a proposed admin-
istrative settlement under CERCLA
that requires the settling parties to
pay $357,000 in past and future U.S.
response costs incurred at the Ander-
son-Calhoun Mine and Mill site in
Leadpoint, Washington. 74 FR 31031
(6/29/09).

EPA Region 2 entered into a proposed de
minimis administrative agreement un-
der CERCLA that requires the town of
Rhinebeck to pay $49,907.23 into a spe-
cial account for past and future cleanup
costs at the Consolidated Iron and Metal
Co. Superfund site in Newburgh, New
York. 74 FR 31273 (6/30/09).

OFFICE OF THE PRESIDENT

The president issued a memorandum
establishing an Interagency Ocean Policy
Task Force to meet the objectives of a
national policy for the oceans, the coasts,
and the Great Lakes. 74 FR 28591
(6/17109).

The president proclaimed June 2009 as
National Oceans Month. 74 FR 28595
(6/17/09).

RADIOACTIVEWASTE

EPA proposed approval of the radioac-
tive, remote-handled, transuranic waste
characterization program at the General
Electric Vallecitos Nuclear Center in Su-

nol, California. 74 FR 29694 (6/23/09).

WATER

EPA determined that adequate facilities
for the safe and sanitary removal and
treatment of sewage from all vessels are
reasonably available for the Broad Creek,
Fishing Bay, and Jackson Creek water-
sheds in Middlesex County, Virginia. 74
FR 26858 (6/4/09).

8-2009

EPA entered into a proposed consent
agreement requiring a telecommuni-
cations company to pay a $468,600
penalty assessment in connection with

its failure to comply with the CWA,
EPCRA, and the CAA at hundreds of
facilities across the country. 74 FR 29480
(6/22/09).

EPA gave tentative approval to Idaho’s
public water supply supervision primacy
program. 74 FR 29697 (6/23/09).

WILDLIFE

NOA A-Fisheries announced availability
of draft guidance on monitoring the re-
covery of Pacific Northwest salmon and
steelhead listed under the ESA for Idaho,
Oregon, and Washington. 74 FR 31008
(6/29/09).

DOJ Notices of
Settlement

United States v. Zelmer, Inc., No. 09-
4072 (D.S.D. May 21, 2009). Settling
CWA defendants that discharged pollut-
ants without a permit into waters of the
United States must pay a civil penalty;
must restore the impacted areas; must
perform mitigation; and must implement
a stormwater compliance program. 74
FR 26257 (6/1/09).

United States v. Cyprus Tohono Corp., No.
4:09-cv-296 (D. Ariz. May 26, 2009). A
settling CERCLA defendant must pay
$825,000 to the DOI and the Tohono
O’odham Nation for natural resource
damages at the Cyprus Tohono Mine site
on the Tohono O’odham Nation reserva-
tion near North Komelik, Arizona. 74
FR 26424 (6/2/09).

United States v. City of Lebanon, No.
1:09-CV-180 (D.N.H. May 27, 2009). A
settling CWA defendant that violated its
NPDES permit must eliminate discharg-
es from all combined sewer overflow
outfalls by December 31, 2020; must
achieve speciﬁc sewer separation projects
on a definitive schedule; must eliminate
illicit discharges; and must submit and
implement a monitoring, maintenance,
and corrective action plan. 74 FR 26425
(6/2/09).
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United States v. Georgia Pacific LLC, No.
1:09-cv-429 (W.D. Mich. May 18, 2009).
A settling CERCLA defendant must pay
$225,509.91 toward past U.S. response
costs incurred at the OU2 disposal area of
the Allied Paper/Portage Creck/Kalama-
zoo River Superfund site in Kalamazoo
and Portage counties, Michigan, must pay
all U.S. oversight costs, and must perform
the EPA-selected remedy at the site. 74 FR
26732 (6/3/09).

United States v. Friction Holdings LLC,
No. 09-662 (S.D. Ind. May 29, 2009). A
settling CAA, CWA, RCRA, and TSCA
defendant must pay a $337,500 civil pen-
alty; must prepare and implement various
sampling, monitoring, and operations
plans for the wastewater at its automotive
and heavy-duty wet friction material and
parts manufacturing facility in Craw-
fordsville, Indiana; must investigate the
facility’s groundwater for contamination
with polychlorinated biphenyls (PCBs)
and other hazardous substances; must
remediate two small areas of suspected
PCB contamination; and must eliminate
several sources of PCB contamination at

the facility. 74 FR 26890 (6/4/09).

United States v. AK Steel Corp., No. 97-
1863 (W.D. Pa. June 1, 2009). Nine
settling CERCLA defendants must pay
$3,037,491.61 in past U.S. response costs
incurred at the Breslube Penn Superfund
site in Coraopolis, Pennsylvania; must
pay $41,356.04 in past response costs to
the state of Pennsylvania; must pay all
future response costs; and must fund and
perform the EPA-selected remedy at an
estimated cost of at least $8,070,000. 74
FR 27181 (6/8/09).
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United States v. Waste Management of
Wisconsin, Inc., No. 09-cv-0135 (E.D.
Wis. June 5, 2009). Settling CERCLA
defendants must pay $340,898 in U.S.
response costs incurred at the Watertown
Tire Fire site in Watertown, Wisconsin.

74 FR 28274 (6/15/09).

United States v. General Electric Co.,

No. 1:09-cv-00545 (D. N. Mex. June 3,
2009). A settling CERCLA defendant
must pay $257,670 in past U.S. response
costs incurred at the South Valley Super-
fund site in Albuquerque, New Mexico,
must pay $71,715 in future U.S. response
costs, and must pay interest accrued

on those two sums; previous owners of
the site, the U.S. Air Force and DOE,
must pay $2,605,330 in past U.S. re-
sponse costs and must pay $725,126 in
future U.S. response costs. 74 FR 28954
(6/18/09).

United States v. Wallside, Inc., No.
2:09-12317-AC-DAS (E.D. Mich. June
16, 2009). A settling TSCA defendant
must pay a $100,000 civil penalty, must
certify that it is now in compliance and
will continue to comply with residential
lead-based paint hazard notification
requirements, and must perform two
supplemental environmental projects. 74
FR 30110 (6/24/09).

United States v. City of Duluth, No.
09-cv-1590 (D. Minn. June 23, 2009).
Settling CWA defendants must each pay
a $106,000 civil penalty to the United
States, must each pay a $94,000 civil
penalty to Minnesota, and must com-
plete a variety of programs and capital
improvements at an expected cost of
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$130 million by 2016 for wastewater dis-
charges from a sanitary sewer system. 74
FR 31048 (6/29/09).

United States v. Neapolitan, No.
4:09CV1396 (N.D. Ohio June 18,
2009). A settling Residential Lead-Based
Paint Hazard Reduction Act defendant
must pay a $2,000 administrative pen-
alty, must certify that it is complying
with residential lead paint notification
requirements, and must submit a plan
for replacement of all windows that are
not certified lead-based paint free. 74 FR
31048 (6/29/09).

In re ASARCO LLC, No. 05-21207
(Bankr. S.D. Tex. June 15, 2009). A set-
tling CERCLA defendant must provide
the United States with an allowed gener-
al unsecured claim of $3 million for U.S.
response costs incurred at the Asarco
Hayden Plant site in Hayden, Arizona.
74 FR 31049 (6/29/09).

United States v. JLG Enterprises, No. 09-
00708 (D. Minn. June 23, 2009). Set-
tling CWA defendan