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GLOBAL SETTLEMNT POLICYl

u. S. Attorneys i Manual § 5-11.1 is (August 23, 1995) provides
that the approval of the Assistant Attorney General (AAG) of the
Environment and Natural Resources Di vision (ENRD) is required for any
"global settlement" that addresses, or compromises both civil claims
and criminal charges. i This memorandum identifies issues to be
considered when deciding whether a global settlement is .'appropriate
in a given case and sets forth criteria by which the Assistant
Attorney General will assess requests for approval of such
settlements as. proposed by aU. S. Attorney' s Office or from wi thinENRD. '

\
The Department and many United States Attorneys' Offices have

parallel proce~dings policies that provide civil and criminal
attorneys with flexibility, wi thin 1 eqal i ethical and prudential
constraints, to share information, to consult on legal issues, to
conduct investigations jointly, and to pursue parallel proceedings.
Such coordinated efforts may obtain both civil and criminal remedies,

lThis action is taken pursuant to the authority set forth at

28 C FR § o. i 30

2 The U. S. Attorney's Manual s ta tes :

Without the express approval of the Assistant Attorney
General, Environment and Natural Resources Division, in
any criminal case, arising under the statutes identified
in USAM 5-11.101 no plea agreement \-rill be negotiated
which compromises the right of the United Sates to any
civil or administrative remedies under those statutes.
Efforts by defendants to effect such remedies may arise
in the context of so-called "gJ obal settlement" offers.

USl\M § 5-11. 115 ,(August 23, 1.994). "Global settlements" under
this provision diff~r fr.om the tp.rm ~s used elsewhere in the
Manual tci idenLify mu.1ti-distd.ct .::~'i.in.:n.~l pl-:a agreements. See
USAM'~ 9-2'1.641. ;
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through adjudication or settlement, and such global settlements may
be desirable, subject to the appropriate policies.

Defense counsel may ask in settlement negotiations in either d.
civil or criminal case ~or a global settlement in which the defendant
receives releases from both civil ñnd criminül liability. These
requests, when made late in the neqoï.i ation process and when the
government has pursued the case ci v j lly or criminally, but not both,
pose particular concern. Experj,ence has demonstrated that these
eleventh-hour global resolutions can be problematic because there is
insuffici.ent time to marshal t1 U. the information needed to address
the terms of the resolution fully and to obtain needed agency
authorization for civi i resolu ti,ons, thus putting the government at
ris k in the negotiations. For the~e reasons, last-minute global
settlements where there has not been an ongoing parallel proceeding
a,r.e disfavored.

Defense attorneys sometimes seek to negotiate civi.l resolutions
with criminal prosecutors, incl uding waivers of any further ciVil
liabiiity; similarly, defense attorneys sometimes seek to resolve
criminal matters, including waivers 0f criminal liability, with civil
government attorneys. The governmenr is put at risk when its
criminal prosecutors agree to civil terms with which they may not be
familiar or may not fully understand, and vice versa. This policy
seeks, in part, to ensure that the interests of the people of the
United States are represented in each case in which there may be a
global settlem~nt by a government attorney ~ith the appropriate
training and expertise.

Each global settlement propos a 1 must be evaluated on its own
merits, and the AAG's approval wi.l) depend on an assessment of all
toe circumstances. Generally, approval of such settlements require~
that the following important conditions have been met:

i. Criminal plea agreements must b~ handled by criminal attorneys
and civil settlements by ci vil atto~)eys. The criminal plea
agreements and civil settlements should generally be negotiated
separately. Each resolution -- criminal and civil -- should be
negotiated by attorneys who have the appropriate (civil or criminal)
training and who are working within the appropriate unit of ENRD or a
u.s. Attorney's Office.

2. Each part of the sett l.ement mLlS t separately satisfy the
appropriate criminal and civil cr.iL~ria. The criminal plea agreement
must satisfy the criteria set out in the principles of Federal
Prosecution and in other Department of Justice policies for
consideration of a plea agreement. The civil settlement must satisfy
the policies of the Justice Department, and in addition should to the
same extent as other civil settl emcnts conform to the policies of
affected client agencies.

3. With r,espect to a civi.l scq:i~::rnqnt:, all a.ffected c'ient
agencies must t1oprove the $ctt~e,nlej1t. Other agencies may have their
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own requirements for approva 1 of civil settlements. for example, an
agency may require headquarters approvül of global settlement. If
the affected client agencies req~ire concurrence, such concurrence
must be obtained fr.om them prioe to entering into a globùl
settlement_
4. There should be sl-Pt1r:.:icßo(;u,ment~ memorializi.ng the cri.minal
Q.lea agreement and t1)(~ c: i vi..l s~t l"lemenL. The criminaL. plea agreement
and. the civil settlement :,hould bC2 sel. out in separate documents.
Criminal releases ~;hou1.cl be rn,'idc only in the criminal p.l~a c1gr.e~ment
documents, and civi,l reh~"Jsl':'; Ln the civil documents. .
5. 'A defendant rna~.i, ,JJddn civ..r,elief in exchai:.for a
reduction in cri,rnil:iP5.~nl.IJ.I:'. As noted in #2., above, th~ cr.i.minal
plea agreement rous i: ~..il i: i:; r:y l. h(~ ¡ippi;opi:'iate Departmen t: c r i. tc ria.

We urge early COf1:jU I tii t i c)(\ e.J any proposal for ¿i I:)ü::~,;j,b.ic
global settlement. llcc:IJ(::~j t:: (or approval of a global !:H'~ I: Llernent must
be accompanied by a rnr~rit. i:,indurri dr'isc.r ibing the set t lemeiü. ;.:lìd the
reasons why, it should b(~ appr.()ved. Requests should be submitted, at
the 1atest, three weeks in advance of the date by which the
settlement must be finalized.

The memorandum shoii J d, ;: t: a minimum, address the t.bovc
criteria. With respect to Cr iter ion (5.) above, the memorandum
should include a description of the context in which the negotiation:¡
were carried out suffi (;ient to d~monstrate that there is no tt:ading
between Civil ~nd criminal penalties.

This policy provides only internal guidelines for. the
Department of Justice. The guidelines do not create ùny rights,
substantive or procødural that are enforceable at law by any party.
No limitations are hereby placed on otherwise lawful prerogatives of
the Department of Justice.

Questions on the pr~ccdures to be followed for a global
settlement, including any or the criteria set forth çbove, should be
directed to ei~her the Chief of the Eiivironmental Crimes Section or
the Chief of the Envi ronmentøl Enforcement Section of the Environment
and Natural Resources Di vi.s ion.
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