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Establishing In-Lieu Fee Mitigation 
Programs: Identifying Opportunities and 
Overcoming Challenges 
Following the 2008 introduction of federal rules governing the operation of wetland compensatory miti-
gation programs, existing and new in-lieu fee (ILF) mitigation programs were compelled to comply with 
a series of new requirements. The Environmental Law Institute (ELI) asked ILF program sponsors across 
the country to identify the most pressing challenges associated with developing and implementing ILF pro-
grams under the new regulations. This article reviews the findings and identifies steps that may be helpful 
in the process of establishing and implementing ILF programs in the future. 

By Rebecca Kihslinger, Patrick Woolsey, and Lynsey Gaudioso

In-lieu fee (ILF) programs restore, establish, enhance, and/or 
preserve aquatic resources through funds paid by permittees 
to satisfy compensatory mitigation requirements.1 In selling 

compensatory mitigation credits to permittees, the obligation to 
provide compensation is transferred to the ILF program spon-
sor. Federal regulations, finalized in 2008, establish standards 
for the operation of ILF programs.2 The regulations require ILF 
programs to use a “watershed approach” in selecting project loca-
tions, develop measurable ecological performance standards, and 
conduct regular monitoring for all types of compensation. They 
also specify the components of a complete compensatory mitiga-
tion plan, including assurances of long-term protection of com-
pensation sites, financial assurances, and identification of the 
parties responsible for specific project tasks. 

To identify the issues that pose the greatest challenges to develop-
ing ILF instruments under the new regulations, ELI evaluated ILF 
practitioners, program sponsors, and regulators at the state and federal 
levels. We asked respondents to identify the topics of greatest concern 
from among a detailed list of ILF program elements, processes, and 
other considerations. Participants included 88 ILF practitioners, pro-
gram sponsors, and regulators affiliated with a diverse range of state 
and federal programs. Based on the results of the evaluation, we identi-
fied the top 10 challenges common to many program sponsors in the 
development and implementation of ILF programs. Responses from 
state and federal regulators differed somewhat from those of other 
participants. State regulators stressed the importance of securing long-
term financing and developing long-term management plans, while 
federal regulators emphasized methodology for determining advance 
credits and project-specific credits and fees. 

1  Compensatory Mitigation Regulations, 33 C.F.R. §332.2 (2008). 
2  33 C.F.R. §§325, 332, 40 C.F.R. §230(J) (2008).

To help ILF programs address these top 10 challenges, ELI 
developed a series of webinars designed to share insights and 
best practices among practitioners and regulators from differ-
ent states.3 ILF program sponsors, federal and state regula-
tors, and others shared their experiences to aid other sponsors 
and regulators across the country on the following topics.

eStabliShing in-lieu Fee mitigation ProgramS: 
toP 10 ChallengeS

1. Determining Advance Credits
The Compensatory Mitigation Regulations require that ILF pro-

gram instruments specify a limited number of advance credits that 
can be sold by the program before specific sites are secured and mitiga-
tion plans approved.4 Programs must complete land acquisition and 
initial physical and biological improvements by the third full grow-
ing season after the first advance credit in that service area is secured 
by a permittee.5 The number of advance credits that may be available 
to be sold by a program is based on the “compensation planning 
framework,”6 the size of the service area, the resources available to the 
program, the sponsor’s past project performance, and the financing 
needed for mitigation projects, among other considerations. Some 
programs may request large numbers of advance credits (e.g., in cases 
where the program provides a type of compensation that no other 
entity is capable or willing to undertake), others may not request any 
advance credits at all (e.g., Coastal Mississippi Land Trust). In some 

3  Webinar: 2013 In-Lieu Fee Mitigation Training Webinar Series, available at 
http://www.eli.org/events/2013-in-lieu-fee-mitigation-training-webinar-series.
4  33 C.F.R. §332.8(n) (2008).
5  33 C.F.R. §332.8(n)(3) (2008).
6  The compensation planning framework is a required component of the ILF program 
instrument that is used to guide the selection of specific compensation projects and must 
support a watershed approach to compensatory mitigation. 33 C.F.R. §332.8(c)(2) (2008).
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cases, the limit on advance credit sales is determined as a percentage 
of all permitted impacts over a given time period, the percentage of 
all required mitigation over a given time period, or as the amount of 
credits needed to offset three to five years of impacts. More credits 
might also be available to experienced or reliable project sponsors.7

2. Range of Ways ILF Programs Can Be Structured to Guide 
Site Selection  

Site selection is critical to the ecological success and sustain-
ability of compensatory mitigation projects.8 The 2008 regula-
tions require agencies to use a ‘‘watershed approach’’ to select 
compensatory mitigation sites. The goal of the watershed approach 
is to maintain and improve the quality and quantity of aquatic 
resources within watersheds through strategic selection of com-
pensatory mitigation sites.9 The approved compensation planning 
framework must include the prioritization strategy that ILF pro-
grams will use for selecting and implementing compensatory miti-
gation activities within the context of the watershed approach.10 

ILF programs have developed a range of strategies for site selec-
tion. Prioritization strategies may include pre-identifying sites for 
compensation projects (e.g., the Riverside-Corona Resource Con-
servation District ILF program in California), identifying priority 
areas from which the program will draw compensation sites (e.g., 
the Virginia Aquatic Resources Trust Fund), or developing a deci-
sionmaking framework for site selection (e.g., Oregon Department 
of State Lands ILF Program).11 For example, the Virginia Aquatic 
Resources Trust Fund uses a watershed approach to identify 
ecologically important areas in which to conduct compensation 
projects based on mitigation need within the watershed; available 
funds within the watershed and for the specific resource; landscape 
setting, size, and scope of the project; feasibility of restoration; and 
project costs.12 In another example, the King County Mitigation 
Reserves Program in Washington developed a roster of sites chosen 
from among the county’s land holdings based on funding compat-
ibility, potential for ecological “lift,” accessibility, and geographic 
coverage within service areas.13 

There are two main administrative strategies that programs have 
developed for site selection—a program-based, decisionmaking 

7  Steve Martin, Advance Credits, ELI In-Lieu Fee Mitigation Training Webinar Se-
ries, Apr. 22, 2013, available at http://www.eli.org/events/advance-credits.
8  National Research Council, “Compensating for Wetland Losses Under the Clean 
Water Act,” Washington, DC, (National Academy Press 2001).
9  33 C.F.R. §332.3(c)(1) (2008).
10  33 C.F.R. §332.8(c)(2) (2008).
11   Jessica Wilkinson, Range of Ways ILF Programs Can Be Structured to Guide Site Selection, 
ELI In-Lieu Fee Mitigation Training Webinar Series, May 8, 2013, available at http://www.
eli.org/events/range-ways-ilf-programs-can-be-structured-guide-site-selection. 
12  Karen Johnson, Range of Ways ILF Programs Can Be Structured to Guide Site Selection, 
ELI In-Lieu Fee Mitigation Training Webinar Series, May 8, 2013, available at http://
www.eli.org/events/range-ways-ilf-programs-can-be-structured-guide-site-selection.
13  Michael Murphy, Range of Ways ILF Programs Can Be Structured to Guide Site Selection, 
ELI In-Lieu Fee Mitigation Training Webinar Series, May 8, 2013, available at http://www.
eli.org/events/range-ways-ilf-programs-can-be-structured-guide-site-selection. 

strategy relying on criteria for site evaluation and a request for propos-
als process.14 The Maine Natural Resource Conservation Program 
has used a competitive, two-step request for proposal models that 
includes a letter of intent followed by an invitation for full proposals 
for qualifying projects. Projects are rated using a number of criteria, 
including potential to meet program goals, landscape context, proj-
ect readiness, project sponsor capacity, and cost-effectiveness.15

3.Short-Term Financial Assurances
During the active phase of the project, before performance stan-

dards are met, the federal regulations stipulate that the U.S. Army 
Corps of Engineers (the Corps) must require ‘‘sufficient financial 
assurances to ensure a high level of confidence that the compensa-
tory mitigation project will be successfully completed, in accordance 
with applicable performance standards.’’16 The role of financial assur-
ances in a compensatory mitigation project is not to eliminate risk, 
but to manage it. The amount of financial assurances must be deter-
mined in consultation with the responsible party, and must reflect 
the size and complexity of the project, the degree of completion of 
the project, the likelihood of success, and the past performance of 
the mitigation provider as well as other appropriate factors.17

4. Long-Term Financing 
Long-term financing is required to ensure that long-term 

management obligations for the site can be met in perpetuity.18 
It is critical to carefully determine the amount of long-term man-
agement funding that will be necessary and that the funding 
mechanism (e.g., endowment, trust, other appropriate financial 
instrument) is secure and is likely to endure.19 Indeed, the long-
term management and funding strategy should include provi-
sions for contingency funding and an adaptive management 
clause outlining the steps to be taken if the project runs out of 
funding at some point in the future.20 Calculating the initial 
amount of the fund is done by first creating a comprehensive 
long-term management plan (see below) that relies on sound 
assumptions using best management practices, available science, 
permit requirements, and realistic market costs for labor. The 
plan is then broken down into specific annual tasks and each 
task is assigned an itemized cost to determine the annual cash 

14  Id. at 11. 
15  Alex Mas, Range of Ways ILF Programs Can Be Structured to Guide Site Selection, ELI In-
Lieu Fee Mitigation Training Webinar Series, May 8, 2013, available at http://www.eli.org/
events/range-ways-ilf-programs-can-be-structured-guide-site-selection. 
16  33 C.F.R. §332.3(n) (2008).
17  Steve Martin, Short-Term Financial Assurances, ELI In-Lieu Fee Mitigation Train-
ing Webinar Series, May 21, 2013, available at http://www.eli.org/events/short-term-
financial-assurances (see examples from the Mobile and Norfolk districts at http://
www.eli.org/events/short-term-financial-assurances). 
18  33 C.F.R. §332.7(d).
19  Tim Dicintio, Long-Term Financing, ELI In-Lieu Fee Mitigation Training Webinar Se-
ries, June 3, 2013, available at http://www.eli.org/events/long-term-financing.
20  Id. See also Hall Holland, Long-Term Financing, ELI In-Lieu Fee Mitigation Training 
Webinar Series, June 3, 2013, available at http://www.eli.org/events/long-term-financing.
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need. The year-over-year costs are then translated, based on care-
ful consideration of an appropriate investment strategy and likely 
capitalization rate (i.e., projected rate of investment return minus 
the likely inflation rate), into the up-front funding need (the initial 
amount = annual cash need/capitalization rate). The investment 
strategy should ensure that the necessary annual spending would 
be sustainable over a long period of time without relying on any 
additional outside funding. Endowments may often be the most 
appropriate funding mechanism to use.21 The permitting agencies 
may also require various fail-safe mechanisms or operational safe-
guards, including the provision of several years’ worth of initial 
annual funding in order to allow the long-term fund to mature.22 

5. Compensation Planning Framework
The compensation planning framework, a required component 

of the approved ILF instrument, is used to guide the selection of 
specific compensation projects under a watershed approach. The 
compensation planning framework must include 10 elements: 
geographic service area(s); description of threats; analysis of his-
toric resource loss; analysis of current resource conditions; goals 
and objectives; prioritization strategy; preservation justification; 
description of stakeholder involvement; long-term management; 
and strategy for periodic evaluation and reporting.23

When developing the compensation planning framework, ILF 
programs should incorporate and build on existing local planning 
documents and data sources, in addition to conducting any new 
planning or analyses. For example, the Mississippi Delta ILF pro-
gram incorporated the Lower Mississippi Valley Joint Venture con-
servation planning into its framework.24 ILF programs should also 
consider involving other local stakeholders in the development of 
the compensation planning framework. For example, the Virginia 
Aquatic Resources Trust Fund involved dozens of stakeholders 
including federal and state agencies, local government, universities, 
industry, and NGOs in the development of their framework.25 ILF 
programs sometimes include preservation as part of the compen-
sation strategy outlined in their framework. Maine’s ILF program 
outlines specific program objectives including the preservation of 
priority habitats identified in the state’s Wildlife Action Plan, which 
can improve connections between existing protected lands.26

21  Id.
22  Sherry Teresa, Long-Term Financing, ELI In-Lieu Fee Mitigation Training Webinar Se-
ries, June 3, 2013, available at http://www.eli.org/events/long-term-financing.
23   Steve Martin, Compensation Planning Framework, ELI In-Lieu Fee Mitigation 
Training Webinar Series, June 19, 2013, available at http://www.eli.org/events/com-
pensation-planning-framework.
24   Eric Held, Compensation Planning Framework, ELI In-Lieu Fee Mitigation Train-
ing Webinar Series, June 19, 2013, available at http://www.eli.org/events/compensa-
tion-planning-framework.
25  Karen Johnson, Compensation Planning Framework, ELI In-Lieu Fee Mitigation 
Training Webinar Series, June 19, 2013, available at http://www.eli.org/events/com-
pensation-planning-framework.
26  Ruth Ladd, Compensation Planning Framework, ELI In-Lieu Fee Mitigation 
Training Webinar Series, June 19, 2013, available at http://www.eli.org/events/com-
pensation-planning-framework.

6. Establishing Administrative Costs, ILF Program Accounts, 
and Fee Methodologies 

The ILF program instrument must establish a methodology 
for determining future project-specific fees and must include 
a description of the ILF program account.27 The program 
account must be established at an FDIC-accredited financial 
institution prior to accepting any fees from permittees and 
“may only be used for the selection, design, acquisition, imple-
mentation, and management of in-lieu fee compensatory miti-
gation projects .  .  . except for a small percentage that can be 
used for administrative costs.”28 All accrued interest and earn-
ings must remain in the account for the purposes of provid-
ing compensatory mitigation for the program.29 The Ducks 
Unlimited Mississippi Delta ILF program follows a standard 
procedure in which all ILF funds received are deposited in 
a separate interest-bearing account. A certain percentage of 
administrative fees are disbursed from the account for program 
management.30 Disbursements for individual ILF projects are 
made based on a schedule of milestones, and multiple internal 
authorizations are required in order to make withdrawals.

Federal regulations also stipulate that approved ILF programs 
must ensure full cost accounting. In other words, the cost per 
unit of credit must include the expected costs associated with 
the restoration, establishment, enhancement, and/or preserva-
tion of aquatic resources in that service area; expenses such as 
land acquisition, project planning and design, construction, plant 
materials, labor, legal fees, monitoring, and remediation or adap-
tive management activities; estimates for program administration, 
contingency costs, long-term management and protection costs; 
and financial assurances.31 For example, Kentucky’s two ILF pro-
grams’ full cost-accounting methods include design, construction, 
maintenance, post-construction monitoring, project contingency 
or adaptive management funding, and the costs of easement or 
property purchase.32 Different formulae are used to calculate ini-
tial cost/credit for streams and for wetlands, and these calculations 
may vary by service area. Cost or credit changes are posted on 
the program’s website and documented in it’s annual report. In 
another example, the New Hampshire Department of Environ-

27   33 C.F.R. §332.8(d)(6)(iv) (2008).
28   33 C.F.R. §332.8(i)(1) (2008).
29   33 C.F.R. §332.8(i) (2008).
30   Eric Held, Establishing ILF Program Accounts, Administrative Costs, and Fee Meth-
odologies, ELI In-Lieu Fee Mitigation Training Webinar Series, June 26, 2013, avail-
able at http://www.eli.org/events/establishing-ilf-program-accounts-administrative-
costs-fee-methodologies.
31   33 C.F.R. §332.8(o)(5)(ii) (2008). See also Palmer Hough, Establishing ILF Pro-
gram Accounts, Administrative Costs, and Fee Methodologies, ELI In-Lieu Fee Mitiga-
tion Training Webinar Series, June 26, 2013, available at http://www.eli.org/events/
establishing-ilf-program-accounts-administrative-costs-fee-methodologies.
32  Patti Grace-Jarrett, Establishing ILF Program Accounts, Administrative Costs, and 
Fee Methodologies, ELI In-Lieu Fee Mitigation Training Webinar Series, June 26, 
2013, available at http://www.eli.org/events/establishing-ilf-program-accounts-ad-
ministrative-costs-fee-methodologies.
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mental Services Aquatic Resource Mitigation Fund Program has 
developed a multi-step formula to calculate mitigation payments.33 

7. Feasibility Analysis and Service Areas 
Developing an ILF program is time- and resource-intensive, 

and it can involve significant risk for program sponsors if no 
market ultimately exists for ILF program credits in the des-
ignated service areas. When analyzing the feasibility of ILF 
program operations, factors to be considered include the devel-
opment costs for the program, the annual cost of project imple-
mentation, the amount of project work that will be done by the 
program sponsor, and whether the revenue from administrative 
fees and applicable ILF project funding will be enough to cover 
the program costs, including long-term management.34 In 
order to determine whether the scale of a proposed service area 
is large enough to support a dedicated program, the assessment 
process must analyze current supply and demand for credits 
and likely future demand for ILF credits, estimate reasonable 
pricing of credits and the overhead rate, calculate the likely 
income, and compare it against an internally decided thresh-
old amount needed for financial feasibility.35 For example, in 
the Sacramento Corps District, the National Fish and Wildlife 
Foundation conducted a feasibility analysis that included the 
scope of legal and financial liabilities, a market analysis, size 
of service areas, cost analysis, and credit pricing.36 The market 
analysis may include review of sales rate, mitigation alterna-
tives, cost thresholds, and the presence of competition. 

ILF program instruments must describe the geographic 
service area of the program, which is the watershed, eco-
region, physiographic province, and/or other geographic area 
within which the ILF program is authorized to provide com-
pensatory mitigation.37 While the federal regulations provide 
some definitions and guidance on determining service areas 
for ILF programs, the rule leaves some discretion to the Corps 
and Interagency Review Team in a number of areas.38 For 
example, while the terms “watershed” and “geographic area” 
are defined, they have no set scale. 

33  Lori Sommer, Establishing ILF Program Accounts, Administrative Costs, and Fee 
Methodologies, ELI In-Lieu Fee Mitigation Training Webinar Series, June 26, 2013, 
available at http://www.eli.org/events/establishing-ilf-program-accounts-administra-
tive-costs-fee-methodologies (Link to the multi-step formula is available at this link). 
34   Hal Holland, Economic Feasibility Analysis and Service Areas, ELI In-Lieu Fee 
Mitigation Training Webinar Series, July 23, 2013, available at http://www.eli.org/
events/economic-feasibility-analysis-and-service-areas.
35   Bill Stanley, Economic Feasibility Analysis and Service Areas, ELI In-Lieu Fee Miti-
gation Training Webinar Series, July 23, 2013, available at http://www.eli.org/events/
economic-feasibility-analysis-and-service-areas.
36  Id. at 34.
37   33 C.F.R. §332.8(d)(6)(ii) (2008).
38   Palmer Hough, Economic Feasibility Analysis and Service Areas. ELI In-Lieu Fee 
Mitigation Training Webinar Series. July 23, 2013, available at http://www.eli.org/
events/economic-feasibility-analysis-and-service-areas.

8. Long-Term Management Plan 
Federal regulations require that all mitigation projects have 

a long-term management plan that specifies the parties respon-
sible for long-term management and maintenance, the long-
term management and maintenance requirements for the site, 
the party responsible for long-term ownership, the annual man-
agement costs for the project, and the funding mechanism that 
will be used to meet those costs, among other requirements.39 
Funding mechanisms may be non-wasting endowments, trusts, 
or contractual arrangements with future responsible parties, and 
should address inflation and other contingencies (see above).40

In a good long-term management plan, all goals and objectives 
are clearly stated, appropriate, and measureable; all management 
tasks are well-defined, long-term funding requirements are identi-
fied, the funding of obligations is accounted for, and the capitaliza-
tion rate (i.e., projected rate of investment return minus the likely 
inflation rate) considered is realistic.41 The long-term management 
plan must be consistent with all related legal documents (e.g., con-
servation easement, management and funding agreement, etc.), 
and should focus on the specific history, features, conservation 
values, and threats of the site. The plan should also discuss contin-
gencies for high-risk actions or unstable conditions and allow for 
periodic review/revision to address changing circumstances. 

ILF programs must also identify a long-term steward as 
part of the ILF instrument. Land trusts may be the most 
appropriate organizations to fill this role, as they understand 
and are committed to stewardship and are experts in the 
field.42 Land trusts can play a variety of roles in long-term 
stewardship, and may act as fee title holder, easement holder, 
long-term stewardship fund holder, or long-term manager.

9. Standard Operating Procedures and Mitigation Plan 
Development

Following approval of the ILF program instrument, several 
ILF programs have worked with state and federal agencies to 
develop standard operating procedures (SOP) to guide day-to-
day implementation of the program, including project approval 
and development of mitigation plans. For example, the Virginia 
Aquatic Resources Trust Fund developed SOPs to provide consis-
tency with the established bank approval process. This included 
developing templates to address common situations that ensure 
consistency in the review and approval process, while allowing 

39   33 C.F.R. §332.7(d) (2008).
40   Palmer Hough, Long-Term Management Plan, ELI In-Lieu Fee Mitigation Training Webi-
nar Series, July 31, 2013, available at http://www.eli.org/events/long-term-management-plan.
41   Deborah L. Rogers, Long-Term Management Plan, ELI In-Lieu Fee Mitigation Training We-
binar Series, July 31, 2013, available at http://www.eli.org/events/long-term-management-plan.
42  Sylvia Bates, Long-Term Management Plan, ELI In-Lieu Fee Mitigation Training Webinar 
Series, July 31, 2013, available at http://www.eli.org/events/long-term-management-plan.
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for project-specific modifications.43 In Kentucky, the Corps uses 
Letters of Permission to provide an abbreviated, noncontroversial 
processing procedure, in which the Corps coordinates with EPA 
and the U.S. Fish and Wildlife Service on mitigation.44 

There are 12 required components for a mitigation plan,45 
including the objectives of the compensatory mitigation project, 
site-selection information, the site-protection instrument to be 
used, baseline information regarding the impact and compensa-
tion sites, the number of credits to be provided, a mitigation work 
plan, a maintenance plan, ecological performance standards, 
monitoring requirements, a long-term management plan, an adap-
tive management plan, and financial assurances.46 The depth of 
information and analysis included should depend on the scope 
and scale of the proposed impacts. The North Carolina Ecosystem 
Enhancement Program developed a framework for arriving at a 
mitigation work plan, goals, performance standards, and moni-
toring time frame.47 Watershed and project stressors, attendant 
functional losses and reductions, and project site characteristics are 
used to determine the maximum remaining uplift potential for a 
given site. This is then considered together with risk and cost in 
order to generate a work plan that contains a specific approach 
and level of intervention, and an assessment and monitoring time  
frame. These are in turn used to generate tailored goals, objectives, 
and performance standards for the project.

10. Determining Project-Specific Credits
Approved mitigation plans must include a description of the 

number of credits to be provided at a mitigation site, including a 
brief explanation of the rationale for this determination. The fed-
eral compensatory mitigation regulations define the term “credit” 
as “a unit of measure (e.g., a functional or a real measure or other 
suitable metric) representing the accrual or attainment of aquatic 
functions at a compensatory mitigation site.”48 The number of 
credits must reflect the difference between pre- and post-compen-
satory mitigation project site conditions, as determined by a func-
tional or condition assessment or other suitable metric. Several 
Corps districts have developed methodologies for determining the 
number of credits generated by a mitigation project. For example, 
the Savannah district developed an SOP in 2004 for stream credit 

43   Bettina Sullivan, Standard Operating Procedures and Mitigation Plan Development, ELI 
In-Lieu Fee Mitigation Training Webinar Series, Sept. 4, 2013, available at http://www.
eli.org/events/standard-operating-procedures-and-mitigation-plan-development.
44   Patti Grace-Jarrett, Standard Operating Procedures and Mitigation Plan Development, ELI 
In-Lieu Fee Mitigation Training Webinar Series, Sept. 4, 2013, available at http://www.eli.
org/events/standard-operating-procedures-and-mitigation-plan-development.
45   33 C.F.R. §332.4 (2008).
46   Mike Moxey, Standard Operating Procedures and Mitigation Plan Development, ELI 
In-Lieu Fee Mitigation Training Webinar Series, Sept. 4, 2013, available at http://www.
eli.org/events/standard-operating-procedures-and-mitigation-plan-development.
47   Greg Melia, Standard Operating Procedures and Mitigation Plan Development, ELI 
In-Lieu Fee Mitigation Training Webinar Series, Sept. 4, 2013, available at http://www.
eli.org/events/standard-operating-procedures-and-mitigation-plan-development.
48   33 C.F.R. §332.2 (2008).

generation that includes calculation of in-channel credits and 
riparian buffer credits in separate worksheet modules.49

Under the 2008 regulations, credits may be generated through 
preservation of aquatic resources, and in some cases preservation of 
non-aquatic resources within a given watershed. To generate pres-
ervation credits, all of the following criteria must be met: resources 
must provide important physical, chemical, or biological functions 
for a watershed and contribute significantly to ecological sustain-
ability of the watershed; preservation must be determined appro-
priate and practicable by the district engineer; the resources must 
be under threat; and the resource must be permanently protect-
ed.50 To the extent appropriate and practicable, preservation should 
be done in conjunction with aquatic resource restoration, estab-
lishment, and/or enhancement. Non-aquatic resources can only be 
used as compensatory mitigation for impacts to aquatic resources 
when those resources are essential to maintaining the ecological 
viability of adjoining aquatic resources, and are the most appropri-
ate compensation for the authorized impacts. 

The Willamette Partnership’s Ecosystem Credit Accounting Sys-
tem facilitates the buying and selling of credits and tracks the benefits 
of restoration.51 The Partnership has developed protocols, standards, 
and quantification methods to translate mitigation actions into 
quantified, verified, and tradable credits. Protocols outline the steps 
of the credit issuance process: validation, calculation, registration, 
verification, and tracking. Standards set thresholds that must be met 
at various stages of the process, and quantification methods calculate 
the credit value of a given action. Under the multi-credit accounting 
system, there are distinct credit types for terrestrial habitat, aquatic 
habitat, and water quality improvements. 

Finally, there are several important issues to consider when 
determining stream credits.52 First, rigid buffer widths can limit 
other forms of functional uplift. Second, sinuosity can be both 
good and bad: it is a useful method for achieving physicochemical 
functional uplift, but an upper limit should be set by stream type 
to avoid credit chasing. Third, it is acceptable to “restore” only one 
side of a stream only under certain conditions, i.e., if the chan-
nel is large and relatively stable, and connected to a floodplain 
or surrounding landscape. Finally, credits should be based on 
improvements to functional capacity (i.e. change from baseline to 
post-restoration conditions), not simply on changes to dimension, 
pattern, and profile of a stream.  

49  Justin Hammonds, Credit Determination, ELI In-Lieu Fee Mitigation Train ing 
Webinar Series, Mar. 28, 2014, available at http://www.eli.org/events/lieu-fee-miti-
gation-training-webinar-series-credit-determination.
50  Ruth Ladd, Credit Determination, ELI In-Lieu Fee Mitigation Train ing Webinar 
Series, Mar. 28, 2014, available at http://www.eli.org/events/lieu-fee-mitigation-
training-webinar-series-credit-determination.
51  Nicole Maness, Credit Determination, ELI In-Lieu Fee Mitigation Train ing Webi-
nar Series, Mar. 28, 2014, available at http://www.eli.org/events/lieu-fee-mitigation-
training-webinar-series-credit-determination.
52  Will Harman, Credit Determination, ELI In-Lieu Fee Mitigation Train ing Webi-
nar Series, Mar. 28, 2014, available at http://www.eli.org/events/lieu-fee-mitigation-
training-webinar-series-credit-determination.
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ILF programs provide for rigorous scientific and technical 
advance planning to identify “high-priority resource 
needs on a watershed scale”1 for compensatory mitigation 
projects. Federal regulations outline key criteria to 
ensure that ILF mitigation projects are ecologically 
successful over the long-term. Prior to establishing a 
program, each ILF sponsor must thoroughly evaluate each 
of these criteria and requirements to determine whether 
or not they have the capacity to develop and operate a 
program. Based on ELI’s assessment and the information 
presented in the webinars, a checklist of the key initial 
steps that potential program sponsors should consider 
when establishing a new ILF program was developed.

1. Conduct a feasibility analysis 
 
Undertake an assessment of the feasibility of a new program, 
including examining the demand for ILF credits and any 
competition that might exist. Some information on demand 
or competition may be obtained on the Corps’ RIBITs site 
(e.g., by creating a map of all banks in a service area),2 
or, for members, through the National Mitigation Banking 
Association’s Mitigation Analyst Tool. See the discussion 
above on feasibility analysis for more information.3

 
2. Conduct a thorough review of program documents

 
Potential sponsors should thoroughly review federal and state 
regulations, district program guidance, model documents 
(e.g., easements, long-term stewardship agreements), etc. 
that may be specific to your state or region. This can help 
sponsors identify the components of the instrument that are 
likely to be the most challenging for their organization/agency 
to develop (e.g., compensation planning framework, setting 
up program accounts, determining credits, or providing for 
long-term financing). ELI’s ILF model instrument provides a 
digestible format for which to review these requirements.4 
Your local Corps district and state agency websites and ELI’s 
webinar series web page are also great places for model 
documents and more information.

1  33 C.F.R. §332.3(b)(3) (2008).
2  U.S. Army Corps of Engineers, Regulatory In-lieu Fee and Bank Information Track-
ing System, available at http://geo.usace.army.mil/ribits/index.html.
3  Hal Holland & Tim Dicintio, Economic Feasibility Analysis and Service Areas, ELI 
In-Lieu Fee Mitigation Training Webinar Series, July 23, 2013, available at http://
www.eli.org/events/economic-feasibility-analysis-and-service-areas.
4  Jessica Wilkinson, In-Lieu Fee Mitigation: Model Instrument Language and Resources, 
Environmental Law Institute (2009), available at http://www.eli.org/research-report/
lieu-fee-mitigation-model-instrument-language-and-resources.

3. Contact your local Corps district and state regulators 
 
Early contact with state and federal regulators could 
identify any potential issues upfront so that program 
sponsors may attempt to address those issues prior to the 
start of the formal review process. It can also point out any 
potential conflicts and yield a better understanding of the 
local and regional expectations of the agencies. 

 
4. Identify existing watershed or other applicable plans 
and reach out to other stakeholders 

 
Where available, existing local watershed (or other) 
plans and data can inform the development of successful 
compensation planning frameworks (see the Mississippi 
Delta In-Lieu Fee Program example above). ELI and The 
Nature Conservancy have also developed a list of nationally 
consistent, readily available sources of data that can 
satisfy the information needs outlined in the “watershed 
approach” and aid in the development of the compensation 
planning framework.5

 
5. Review internal capacity (legal, financial, planning, 
etc.)

 
Based on initial discussions and research, the program 
should consider where capacity may be needed to meet 
the requirements. As you ponder these questions, you may 
find it useful to reach out to the experts, including people 
with appropriate regulatory, legal, financial, ecological, 
and management (program and financial management, as 
well as preserve/land management) expertise.

 
6. If it makes sense, move forward with the development 
of ILF program documents and the formal review process 

 
As of June, 2014, there were 41 approved ILF programs 
across the country. This growing community of providers 
may provide invaluable resources to new programs.  

5  See Environmental Law Institute and The Nature Conservancy “Watershed Approach Hand-
book: Improving Outcomes and Increasing Benefits Associated with Wetland and Stream Resto-
ration and Protection Projects,” 2014, Environmental Law Institute, Washington, DC.

Recommendations for New ILF Programs: 
A Checklist for New Programs
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