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Preface
Jessica Owley and Keith Hirokawa

In Summer 2011, four upstart junior environmental law professors (Michael 
Burger, Elizabeth Burleson, Keith Hirokawa, and Jessica Owley) gathered 
on the bank of a Connecticut River to talk about their new careers and what 
they viewed as important and exciting elements of being part of legal aca-
demia. The excitement and focus of our own research projects felt incom-
plete. Accordingly, we discussed ways to bring together academics to not 
only share their research with one another, but to collaborate on important 
environmental issues of the day. We sought to engage our scholarship with 
contemporary problems.

The vision that emerged—and has been articulated in the events that fol-
lowed—was to confront today’s challenges, including those dressed as schol-
arship, in an effective manner that would make research accountable and 
connect policy examination with policy formulation. The vision led to the 
founding of the Environmental Law Collaborative or ELC. Inspired by early 
conferences at Airlie House (particularly the 1969 conference that gave birth 
to the Environmental Law Institute), the group created a forum to bring 
together our fellow researchers to discuss and make progress on pressing 
environmental concerns. The ELC seeks to foster progress toward an adap-
tive, conscious, and equitable governance of actions that impact local and 
global ecologies by engaging the contemporary discourse. To advance society 
and secure welfare, locally and globally, we must be prepared to face divi-
sive issues that confront our environment. Assuming our strength lies in the 
democratic development and confirmation of values and priorities, our citi-
zenry must be willing and capable of understanding the circumstances and 
alternatives that face our natural surroundings. It has become increasingly 
apparent that although environmental policy is benefited by a robust drive 
for the dissemination of information, environmental policy is also influenced 
by strategic misinformation and effective use of persuasive communication.

The ELC facilitates dialog among thought leaders on sustainable policy 
priorities, practical implementation strategies, assessment mechanisms, and 
cooperative analysis of science, economics, and ethics. The core functions 
served by this group are: (1) collaborative research and analysis of law and 
policy questions that implicate the integrity of ecosystems; (2) production 
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of literature that reflects the insights from the collaboration and makes law 
and policy recommendations that may be targeted to specific entities or for 
broad-based consideration; and (3) effective dissemination of work product 
when and where it may produce meaningful and considered action.

The first gathering of the ELC convened in Chester, Connecticut, in the 
summer of 2012, where environmental law researchers gathered to consider 
the meaning of sustainability in response to climate change. Climate change 
is forcing developments in the norms of political, social, economic, and tech-
nological standards. As climate change continues to dominate many fields of 
research, sustainability is at a critical moment that challenges its conceptual 
coherence. Sustainability has never been free from disputes over its meaning 
and has long struggled with the difficulties of simultaneously implement-
ing the “triple-bottom line” components of environmental, economic, and 
social well-being. Climate change, however, suggests that the context for sus-
tainable decisionmaking is shifting. Accordingly, the Workshop focused on 
examining the re-conceptualization of sustainability in the age of climate 
change, including (but not limited to) framing the term in climate change 
discussions; reaching sustainable practices across disciplines such as law, eco-
nomics, ethics, and the hard sciences; and conceptualizing the role of sus-
tainability in adaptation and resiliency preparation.

The project was ambitious: the concept of sustainability has driven gov-
ernmental and private conservation programs for several decades, and has 
arguably produced the most progressive and forward-thinking social pro-
grams that have come out of the environmental movement. Sustainability 
demands that we consider the resource needs of future generations: that our 
allocation programs distribute natural resource opportunities in an equitable 
manner; and that our decisions to harvest goods from ecosystems serve a 
variety of long- and short-term needs. Sustainability is intergenerational, 
pragmatic, and pluralistic. Yet, for all of its strengths, sustainability did not 
avoid climate change, and perhaps more importantly, the notion of sustain-
ability has encountered challenges in helping formulate policies that confront 
climate changes. Through dialogue, this group explored those challenges and 
considered whether the concept of sustainability had outlasted its useful life.

Not surprisingly, the group capitalized on its intergenerational and coop-
erative nature. The discussion drew on law, history, geography, ecology, and 
economics. The group debated challenges of scale associated with governance 
and identity, public/private domains and efficient resource allocations, cli-
mate change winners and losers, ecosystem services, urbanization, wilder-
ness commitments, and ocean acidification. The group explored examples of 
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sustainability implementation programs, questioning the relevancy of con-
text in climate and development. The group discarded and reconstructed 
definitions of sustainability, diverging on whether the term was necessarily 
substantive or process-based. The group considered frameworks for thinking 
about sustainability and climate change to identify points of convergence. 
The dialogue was demanding and sophisticated, and unanimity was difficult 
to achieve, but the participants pushed hard and, in our view, illustrated the 
best of what collaborative work can offer.

The event produced an intensive and collaborative assessment of sustain-
ability in the age of climate change. The chapters herein memorialize the 
proceedings of this collaboration. Although the essays in this book reflect a 
diverse array of thinking on the questions presented, a few principles emerged 
from the assembly of the chapters of this book:

Principle One:

To the extent that the sustainability movement required information-
gathering on the impacts of our decisions, informational concerns remain 
a central focus in the climate change era. However, the character of the 
information that we need, as well as the best methodology for acquiring 
information and the framework in which we understand it, are much more 
demanding as we prepare for climate change than they were to satisfy the 
vague demands of sustainability.

Principle Two:

It may be the case that conflicts of scale drive a wedge between dialogue 
about sustainability and climate change preparedness. As applications of sus-
tainability have become more local (such as local food, local resources, and 
local custom), conceptualization of the scale of climate change (and, in par-
ticular, the manner in which we consider responsibility for climate change 
impacts) has become more global, including the integration of responsibility 
for climate change winners and losers. Bridging the gap requires serious con-
sideration on the problems of scaling up and down to help identify relevant 
lessons that can be gleaned from specific implementation strategies and the 
goals they seek to achieve.
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Principle Three:

There remains a concern that micromanagement of the definition of sustain-
ability prevents productive use of the concept. As the evolution of environ-
mental protection illustrates, principled action does not need to be action 
that has certain and defined consequences. Uncertainty should not be an 
obstruction to progress.

Principle Four:

A framework is needed that will assist in the allocation of and entitlement 
to scarce resources. The impacts of climate change will rest our concepts 
of justice and community in ways previously unseen. Whether this frame-
work occurs under the guise of sustainability more specifically in response 
to impending climate change impacts, it will have to address environmental, 
economic, and equitable needs.

It is not the intention here to have the last word on sustainability in an 
age of climate change, and it is not the point of this collaboration to adjudi-
cate among the ideas offered to resolve the conflicts and competition among 
sustainable alternatives. Although we collectively consider the convergence 
of climate change and sustainability to cover important ground, the driving 
force for this collaborative publication has been a matter of professional func-
tion. It has become increasingly apparent that although environmental policy 
benefits from a robust drive for the dissemination of information, environ-
mental policy is also influenced by strategic misinformation and effective use 
of persuasive communication. To advance society and secure welfare at local 
and global scales, our professional activities must contribute to resolution of 
the divisive issues that confront our environment. Here, the ELC explores 
the means of progressing toward an adaptive, conscious, and equitable gov-
ernance of actions that impact local and global ecologies.

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.



xiii

About the Authors
Jessica Owley joined the SUNY Buffalo Law School in 2010 after serving as 
an assistant professor at Pace Law School. She received her Ph.D. in environ-
mental science, policy, and management from the University of California-
Berkeley in 2005, shortly after completing her J.D. at Berkeley Law in 2004. 
Owley’s teaching interests are in the areas of property, environmental law, 
administrative law, and Indian law. Though her general research is on land 
conservation and property rights, her current scholarship focuses on using 
property tools for conservation in the context of climate change.

Before entering academia, Owley practiced in the Land Use and Envi-
ronment Law group at Morrison & Foerster in San Francisco. Prior to pri-
vate practice, Owley clerked for Hon. Harry Pregerson of the U.S. Court of 
Appeals for the Ninth Circuit and Hon. Dean D. Pregerson of the Central 
District of California. Owley is a member of the California bar and admit-
ted to practice in the Northern, Southern, and Eastern districts of Califor-
nia and the Ninth Circuit.

Keith H. Hirokawa joined the faculty at Albany Law School in 2009. He 
teaches courses involving environmental and natural resources law, land use 
planning, property law, and jurisprudence. Professor Hirokawa’s scholarship 
has explored convergences in ecology, ethics, economics, and law, with par-
ticular attention given to local environmental law, ecosystem services policy, 
watershed management, and environmental impact analysis. He has authored 
dozens of professional and scholarly articles in these areas and has co-edited 
(with Patricia Salkin) Greening Local Government (2013 ABA).

Prior to joining the faculty at Albany Law, Professor Hirokawa was an 
Associate Professor at Texas Wesleyan University School of Law and an 
Adjunct Professor at the University of Oregon School of Law. Professor Hiro-
kawa practiced land use and environmental law in Oregon and Washington 
and was heavily involved with community groups and nonprofit organiza-
tions. Professor Hirokawa studied philosophy and law at the University of 
Connecticut, where he earned his J.D. and M.A. degrees. He earned his 
LL.M. in Environmental and Natural Resources Law from Lewis & Clark 
Law School.

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.



xiv Rethinking Sustainability

* * *

Rebecca M. Bratspies is a Professor of Law at the CUNY School of Law 
and the founding director of the CUNY Center for Urban Environmen-
tal Reform. She has published widely on regulatory policy—with a focus 
on environmental democracy, regulating new technologies, and corporate 
responsibility. She is a scholar with the Center for Progressive Reform, the 
Environmental Law Collective, and has served as an appointed member of 
the ABA Standing Committee on Environmental Law, a member of the 
Executive Committee of the American Association of Law Schools Section 
on the Environment, and an advisor to the Consultative Group on Agricul-
tural Research.

Before entering academia, Professor Bratspies served as a judicial law clerk 
to the Hon. C. Arlen Beam of the U.S. Court of Appeals for the Eighth 
Circuit. As a Henry Luce Foundation Scholar, Professor Bratspies spent one 
year stationed at the Republic of China (Taiwan) Environmental Protection 
Administration. She has taught at the University of Idaho, Michigan State 
University, and NYU. She holds a B.A. in Biology from Wesleyan University 
and a J.D. cum laude from the University of Pennsylvania.

Michael Burger is an Associate Professor at the Roger Williams University 
(RWU) School of Law. He teaches courses in Environmental Law, Admin-
istrative Law, and Law & Literature, and is the director of the new Environ-
mental and Land Use Law Clinical Externship program. Professor Burger 
is a graduate of Columbia Law School, where he was a Harlan Fiske Stone 
Scholar and an articles editor for the Columbia Journal of Environmental 
Law; and of Brown University, where he graduated magna cum laude and 
received the Ratcliffe Hicks Prize for highest standing in language and litera-
ture. He also holds a Master of Fine Arts degree from the Creative Writing 
program at NYU.

Prior to joining the RWU Law faculty in 2010, Professor Burger was an 
acting assistant professor of Lawyering at New York University School of 
Law. He also served for four years as an environmental and land use attorney 
at the New York City Law Department, where he litigated and counseled the 
city on issues ranging from global warming to drinking water protection to 
the renovation of Washington Square Park. More recently, he was counsel of 
record to a coalition of the nation’s local government associations in the U.S. 
Supreme Court case American Trucking Associations v. City of Los Angeles.

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.



About the Authors xv

John C. Dernbach is Distinguished Professor of Law at Widener University 
in Harrisburg, Pennsylvania, and Director of that school’s Environmental 
Law Center. Professor Dernbach has written on sustainable development, 
climate change, and other topics in more than 40 articles for law reviews 
and peer-reviewed journals, and has authored, coauthored, or contributed 
chapters to more than 20 books. He leads the only national project that 
comprehensively assesses U.S. sustainability efforts and makes recommenda-
tions for future efforts. As part of that project, he is the principal author of 
Acting as if Tomorrow Matters: Accelerating the Transition to 
Sustainability (ELI Press 2012) and the editor of Agenda for a Sustain-
able America (ELI Press 2009) and Stumbling Toward Sustainability 
(ELI Press 2002).

Professor Dernbach coauthored an amicus brief to the U.S. Supreme 
Court on behalf of 18 prominent climate scientists in Massachusetts v. Envi-
ronmental Protection Agency. He was a member of the National Research 
Council Committee that, in Sustainability and the U.S. Environ-
mental Protection Agency (2011), made recommendations on how to 
institutionalize sustainability at EPA. His writings were extensively cited by 
the Pennsylvania Supreme Court in its landmark 2013 decision in Robin-
son Township v. Commonwealth of Pennsylvania, which has reinvigorated the 
Environmental Rights Amendment to the state constitution. Before taking 
his teaching position at Widener, Professor Dernbach worked in a variety of 
positions at the Pennsylvania Department of Environmental Protection, and 
served most recently as that agency’s policy director.

David M. Driesen, University Professor at the Syracuse University College 
of Law, focuses on environmental law, law and economics, and constitutional 
law. Professor Driesen has written three books, published two edited vol-
umes, published numerous articles with leading journals, and written several 
book chapters.

Professor Driesen joined the Syracuse University College of Law faculty in 
1995. He was the Distinguished Summer Scholar in 2008 at Vermont Law 
School and a Visiting Professor at the University of Michigan Law School 
in 2006. Professor Driesen has also served as a Senior Project Attorney for 
the Natural Resources Defense Council, in its Air and Energy Program, 
clerked for Justice Robert Utter of the Washington State Supreme Court, 
and worked in the Special Litigation Division of the Washington State Attor-
ney General’s Office.

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.



xvi Rethinking Sustainability

Sarah Krakoff is a Professor at the University of Colorado School of law, 
where she teaches and writes in the areas of American Indian law and natu-
ral resources law. Her publications include American Indian Law: Cases 
and Commentary (2008) (with Robert Anderson, Bethany Berger, and Phil 
Frickey), Tribes, Land and Environment (2012) (co-edited with Ezra 
Rosser), and numerous articles and book chapters. Professor Krakoff has also 
written about environmental ethics, public lands, and global warming.

Before coming to Colorado, Professor Krakoff was awarded an Equal Jus-
tice Works Fellowship to work on the Navajo Nation as Director of the Youth 
Law Project for DNA-People’s Legal Services. Professor Krakoff clerked on 
the U.S. Court of Appeals for the Ninth Circuit for Judge Warren J. Fer-
guson from 1992-93, and received her J.D. from Boalt Hall, University of 
California-Berkeley, in 1991, and her B.A. from Yale University in 1986.

Katrina Fischer Kuh teaches Environmental Law, Torts, Introduction to 
Administrative Law, Global Change and U.S. Law, and International Envi-
ronmental Law at Hofstra University School of Law. Her scholarship, which 
has been published in journals including the Duke Law Journal and Van-
derbilt Law Review, focuses on climate change, sustainability, and second-
generation environmental challenges. Professor Kuh is the co-editor of The 
Law of Adaptation to Climate Change: United States and Interna-
tional Aspects (ABA 2012).

Prior to joining the Hofstra faculty in 2007, Professor Kuh worked in 
the environmental and litigation practice groups in the New York office of 
Arnold & Porter LLP and served as an advisor on natural resource policy in 
the U.S. Senate. She received her law degree from the Yale Law School and 
served as a law clerk to Judge Charles S. Haight of the District Court for the 
Southern District of New York and Judge Diana Gribbon Motz of the U.S. 
Court of Appeals for the Fourth Circuit.

Robin Kundis Craig is the William H. Leary Professor of Law at the Unvi-
ersity of Utah College of Law. After earning a Ph.D. at U.C. Santa Bar-
bara in English Literature and an independent M.A. degree from the Johns 
Hopkins University’s Writing Seminars in Writing About Science, Professor 
Craig attended the Lewis & Clark School of Law in Portland, Oregon, from 
which she graduated summa cum laude. Professor Craig previously taught at 
the Lewis & Clark School of Law; Western New England College School of 
Law; Indiana University-Indianapolis School of Law; and the Florida State 
University College of Law.

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.



About the Authors xvii

At the College of Law, Professor Craig teaches Property, Environmental 
Law, Water Law, Ocean & Coastal Law, and Toxic Torts to upper-division 
students. She is also affiliated faculty to the College of Law’s Stegner Center 
for Land, Resources, and Environment and a faculty affiliate of the Uni-
versity’s Global Change & Sustainability Center. Professor Craig has writ-
ten several articles and book chapters on constitutional environmental law, 
administrative law, and statutory interpretation. Her publications include 
five books and over 65 law review articles and book chapters.

Stephen R. Miller joined the faculty of the University of Idaho College 
of Law in 2011. Professor Miller received his undergraduate degree from 
Brown University, a master’s degree in city and regional planning from the 
University of California, Berkeley, and his J.D. from the University of Cali-
fornia, Hastings College of Law. While in law school, Professor Miller was 
senior articles editor of the Constitutional Law Quarterly. Professor Miller 
also worked for a land use and environmental law firm in San Francisco, 
California, prior to joining the faculty. His research interests include eco-
nomic development, sustainable development, land use, environmental law, 
and local government law.

Professsor Miller also runs the College of Law’s Economic Development 
Clinic, which maintains the student-written blog Idaho NEXT. In 2013, 
the Clinic received the Planning Excellence Award for Best Practice from 
the Idaho chapter of the American Planning Association for Area of City 
Impact Agreements in Idaho. In 2014, the Clinic released Agritourism at the 
Rural-Urban Interface: A National Overview of Legal Issues With 20 Proposals 
for Idaho.

Patrick Parenteau is a Professor at Vermont Law School. Prior to joining 
the Vermont faculty, Professor Parenteau served as an adjunct professor at 
Vermont Law School, George Washington University, and the Northwestern 
School of Law of Lewis and Clark College. He has served as regional counsel 
for the U.S. Environmental Protection Agency, Region I, in Boston, commis-
sioner of the Vermont Department of Environmental Conservation, counsel 
to the firm of Perkins Coie in Portland, Oregon, and special counsel to the 
U.S. Fish and Wildlife Service in the spotted owl exemption proceedings.

Professor Parenteau received his B.S. degree in business administration 
from Regis College, his J.D. degree from Creighton University, and his 
LL.M. from George Washington University. He is recognized for his exper-

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.



xviii Rethinking Sustainability

tise regarding endangered species and biological diversity, water quality and 
wetlands, environmental policy and litigation, and climate change.

Melissa Powers is an Associate Professor of Law at Lewis & Clark Law 
School. She teaches energy law, climate change law, the Clean Air Act, torts, 
and administrative law. Her research interests include energy law (with a spe-
cific focus on laws designed to promote renewable energy), domestic policies 
aimed at mitigating climate change, and U.S. pollution control laws. She is 
also interested in comparative law study in each of these areas.

Melissa began her legal career as an attorney at public interest environmen-
tal law firms doing pollution control litigation. From 2003-2008, Melissa 
was a Clinical Professor at the Pacific Environmental Advocacy Center, the 
environmental law clinic at Lewis & Clark. Melissa has also taught as a visit-
ing professor at several schools, including the University of Trento, Italy, in 
2008, 2011, and 2012, the University of Navarra, Spain, in 2011, and the 
University of Maine School of Law in 2007.

Shannon M. Roesler is a Professor at the Oklahoma City University School 
of Law. Before joining the school's faculty, Professor Roesler served as a 
law clerk to the Hon. Deanell Reece Tacha on the U.S. Court of Appeals 
for the Tenth Circuit. She was also a staff attorney and teaching fellow in 
the International Women’s Human Rights Clinic at Georgetown Univer-
sity Law Center and a visiting faculty member at the University of Kansas 
School of Law.

Professor Roesler received her B.A. and J.D. from the University of Kan-
sas, her M.A. in English Literature from the University of Chicago, her M.A. 
in Political Science from the University of Wisconsin, and her LL.M. from 
Georgetown University Law Center. She teaches Legal Profession, Criminal 
Procedure, Criminal Law, Environmental Law, and a Seminar on Law and 
Social Change.

Jonathan Rosenbloom has been an Associate Professor of Law at Drake Law 
School since 2010. His areas of expertise include sustainability, environmen-
tal law, state and local government, and property. Prior to joining the staff at 
Drake Law School, he was a visiting Assistant Professor at Stetson University 
College of Law, Senior Associate at Reed Smith in Philadelphia, Associate 
Director for the Center for New York City Law, Pro Se Staff Attorney for 
the U.S. District Court for the Southern District of New York, and Judicial 
Clerk to Hon. Barkett on the U.S. Court of Appeals for the Eleventh Circuit.

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.



About the Authors xix

Professor Rosenbloom received his B.Arch. and B.F.A. from Rhode Island 
School of Design, his J.D. from New York Law School magna cum laude, and 
his LL.M. from Harvard Law School.

Copyright © 2015 Environmental Law Institute®, Washington, DC. Reprinted with permission.




