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ESA § 7(a)(2)

| agency shall, in consultation

1 the assistance of the Secretary,
sure that any action authorized, funded, or
ried out by such agency ... is not likely to
esult in the destruction or adverse
dification of habitat of such species which is
rmined by the Secretary, after consultation
as appropriate with affected States, to be
critical...



“ESA’s Regulatory
Prohibitions

ies prohibited from taking actions
ize listed species

ral agencies prohibited from takings
s likely to destroy or adversely modify
al habitat

m All persons prohibited from taking
endangered and, in most cases, threatened
species, subject to limited exceptions
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“For almost all species, the adverse
modification and jeopardy standards are the
same., resultin% in critical habitat being an
expensive regulatory process that duplicates
the protection already provided by the
jeopardy standard.”

Department of the Interior, Fish and Wildlife Service, Endangered and Threatened Wildlife and Plants;
Notice( of In)tent to Clarify the Role of Habitat in Endangered Species Conservation, 64 Fed. Reg. 31871,
31872 (1999

“I believe the bar for an adverse
mod / destruction determination is much
lower than a jeopardy determination. That is,
even a relatively small but permanent loss of
CH should be adverse mod/destruction.”

Email from NOAA Fisheries biologist, October 15, 2010.
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of jeopardy and adverse
| determinations, all fish

L
species, 2005-2009
NOAA Fisheries FWS
opinions total) (1085 opinions total; 786 non-Utah
opinions)
H Obama Total Bush Obama
) k Admin. Admin. Admin.
0.54% 0:66‘“W 7.2% 8.5% 0%

2.4% 2.9% 0%
0.64% 0.81% 0% 6.7% 8.2% 0%
0.67% 1.0% 0%
0 0 0 0 0 0
“w/o jeopardy
eopardy percentage 0.13% 0.15% 0% 3.7% 4.1% 0%
species w/o CH
JéOpardy percentage 7.9% 9.5% 0%

for species w/ CH 0.68% 0.87% 0%
w/o Utah 3.2% 3.7% 0%
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ardy, adverse modification, and take findings
bsets of biological opinions
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WHotes from Interviews:

to a question about how critical habitat
ect negotiations with action

ike, oh, we have to do the adverse mod’... It's
just another thing we have to do.”

= “In any section 7 consultation, we strive to protect
the species and the ecosystem it depends upon.”




Adverse Modification in the
Courts

‘ Plaintiffs prevail ‘ Government prevails i



lverse modification and the
courts, part 2

ermination that (several hundred

al habitat would be destroyed

as thus not inconsistent with its finding of no
verse modification.” After all, the project

ld affect only a very small percentage of
total critical habitat.”

Butte Environmental Council v. U.S. Army Corps
of Engineers, 607 F.3d 570, 583 (9th Cir., 2010)



Reforming Critical Habitat
- Protection
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imendation 1: Keep Critical
Habitat Protections

ive tool.”

on doing these analyses.”



pdsal 2: Increased Use of, and
~ Guidance on, Offsite Mitigation
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Proposal 3: Integrating
hreshold-Setting and Planning

Recovery Plan
| for the
| Sacramento /
San Joaquin Delta
.| Native Fishes
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