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Perspectives on the Proposed Rule Defining “Waters 
of the United States” Under the Clean Water Act
On April 21, 2014, the U.S. Environmental Protection Agency and U.S. Army Corps of Engineers 
jointly released a proposed rule to clarify protection for streams and wetlands under the Clean Water 
Act. Determining Clean Water Act jurisdiction over streams and wetlands has been mired in confusion 
following a series of U.S. Supreme Court decisions. The agencies issued the proposed rule in response to 
calls from judges, lawmakers, government officials, corporate representatives, environmentalists, and 
other stakeholders to bring greater clarity. To address these concerns, the Environmental Law Institute 
(ELI) held a seminar, “Will the New WOTUS Rule Float?,” on May 22, 2014, to bring together a 
range of perspectives on this controversial topic.

Speaking from the agencies was Ken Kopocis, Senior Advisor to the Acting Assistant Administrator for Water 
at EPA, and Lance Wood, the Assistant Chief Counsel for the Environmental Law and Regulatory Programs 
of the Corps. Also present were Deidre Duncan, a Partner at Hunton & Williams, LLP, in Washington, 
D.C., and Jan Goldman-Carter, who serves as Wetlands & Water Resources Counsel for the National Wild-
life Federation. Bruce Myers, a Senior Attorney with ELI, moderated the event. Below, we present a tran-
script of the event, which has been edited for style, clarity, and space considerations.

introduCtion 

Bruce Myers: What we are talking about today is a 
threshold legal question: whether, in any given instance, 
with respect to any given wetland or stream, the Clean 
Water Act (CWA) applies. Before you get to anything about 
what the Act does or whether someone can develop a piece 
of property, there is this introductory threshold question 
about whether CWA jurisdiction exists. If you think it is 
interesting or even surprising that over four decades since 
the passage of the Act we are still struggling to answer this 
basic question, you are probably right.

i. baCkground and the agenCieS’ PerSPeCtive

Ken Kopocis: The proposed rule addresses a very critical 
issue for the administration of the CWA and how it is that 
we go about fulfilling its objective of restoring and main-
taining the chemical, physical, and biological integrity of 
the nation’s waters. While we may not all agree on what the 
outcome should be on our proposed rulemaking, I think 
we can all agree that there is great confusion among both 
the regulated public and the regulators themselves, and that 
there have been broad and bipartisan calls for the agencies 
to conduct this rulemaking.

The CWA applies to “navigable waters,” which is defined 
as, “the waters of the United States, including the territorial 
seas.” This is a singular definition that applies to all of the 
programs of the CWA. Congress did not define what the 
“waters of the United States” meant, but left it up to the agen-
cies to determine how that would be interpreted. Both agen-
cies issued regulations shortly after the Act was enacted in 
1972. The common definition that you see today is essentially 
unchanged since the late-1970s to mid-1980s, which was the 
last time the definition was visited by the agencies.

There is a lot of confusion as to what constitutes navi-
gable waters and whether CWA jurisdiction is limited to 
only navigable waters. I would like to point out that none 
of the three Supreme Court cases that address the jurisdic-
tion of the CWA required waters to be navigable-in-fact. 
The actions Congress took in enacting the 1972 conference 
report, when it chose to exclude the word “navigable” from 
the definition of navigable waters, demonstrates that the 
CWA extends beyond the navigable-in-fact waters.

There are other important definitions that are used in the 
CWA. The definition of a wetland is established by EPA and 
the Corps in their regulations. The agencies are not propos-
ing to change the definition of a wetland. The ordinary high 
watermark (OHWM) is a long-standing definition devel-
oped by the Corps that demonstrates the physical line where 
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water and land will ordinarily intersect. This is often dem-
onstrated by physical characteristics such as a natural line 
on the bank or changes in vegetation.

Another key definition is ditches. The agencies do regu-
late ditches. They regulate where ditches receive water from 
a “water of the United States,” where it flows back into a dif-
ferent or same water, or where it drains water from a spring 
or wetland into a “water of the United States.” In simple 
terms, when ditches operate as part of a tributary system 
they are typically considered jurisdictional by the agencies.

Three Supreme Court cases have had a direct impact on how 
the agencies interpret what constitutes a “water of the United 
States” for purposes of the CWA. The first of these cases was 
United States v. Riverside Bayview Homes,1 decided in 1985, in 
which the Supreme Court unanimously determined that adja-
cent wetlands were jurisdictional. This case is often looked at 
as a statement by the Court 
acknowledging that waters 
do not have to be navigable-
in-fact to be considered juris-
dictional under the CWA.

In 2001, Chief Justice Wil-
liam Rehnquist authored an 
opinion in Solid Waste Agency 
of Northern Cook County 
(SWANCC) v. Army Corps of 
Engineers,2 stating the agen-
cies could not rely solely on 
the presence of migratory 
birds to establish jurisdiction. 

The third case came in 
2006. In Rapanos v. United 
States,3 the Supreme Court 
handed the agencies the 
current state of confused affairs. Justice Antonin Scalia 
offered one opinion, with three Justices joining him, stat-
ing that the test ought to be whether the waters are rela-
tively permanent. Justice Anthony Kennedy agreed with 
Justice Scalia and his colleagues that the case should go 
back to the lower court, but he offered a different theory as 
to how to establish jurisdiction and that is what is called 
the significant nexus test. 

The streams and wetlands that we’re talking about protect-
ing are extremely important. They provide many benefits to 
communities: they trap flood waters; recharge groundwater; 
remove pollution; and provide habitat for fish and wildlife. 
They also have an important role in fishing, hunting, agricul-
ture, recreation, energy, and manufacturing. In fact, there is 
almost no sector of the United States economy that does not 
rely on water to some extent or another. That water needs to 

be clean, safe, reliable, and obviously, we humans and other 
forms of life need water every single day to survive. Upstream 
waters are particularly important, and approximately 60% of 
these streams flow only seasonally or when it rains. Yet, these 
waters are critically important to maintaining the totality of 
the U.S. water network. Approximately 117 million people—
one in three people—actually rely on these streams for all or 
a portion of their drinking water.

 The proposed rule is seeking to provide greater predict-
ability, clarity, and consistency on how CWA jurisdictional 
determinations are made. In a post-Rapanos world, we have 
found that that predictability, clarity, and consistency has 
been difficult to achieve. In too many instances, we have had 
to rely on case-specific analysis to determine whether waters 
are jurisdictional. This case-specific analysis can be confusing, 
inconsistent, time-consuming, and expensive. The agencies 

believe they have an obliga-
tion in the implementation 
of the Act to propose a rule.

The proposal would define 
waters of the United States 
for all CWA programs. We 
are proposing to amend 
many sections of the Code 
of Federal Regulations to pro-
vide a uniform definition 
across all of our shared CWA 
programs. It would also 
establish bright-line catego-
ries for waters of the United 
States that are covered by the 
Act. Those are largely waters 
that are identified in the stat-
ute, waters that have been 

identified by courts, or waters where the science supports the  
conclusion that they should be jurisdictional. The agencies 
also propose to put in place the categories of waters that are 
not waters of the United States. This is another bright-line 
category that would not only preserve and protect the exemp-
tions and exclusions that exist in the current statutes and reg-
ulations, but also look to add to that list of excluded waters.

It is important for people to recognize that this proposal 
reflects the agencies’ best thinking at a moment in time. 
It would be shortsighted and mistaken if people expected 
that we’ve already made up our minds and that the final 
rule will be what the proposed rule is. We cannot at this 
time talk about what the final rule will look like. That 
would be disingenuous to the entirety of the notice-and-
comment process under the Administrative Procedure Act, 
and we are very open to what people have to say.

 
“The proposed rule is seeking to 
provide greater predictability, 

clarity, and consistency on how CWA 
jurisdictional determinations are 

made. In a post-Rapanos world, we 
have found that that predictability, 
clarity, and consistency has been 
difficult to achieve. In too many 

instances, we have had to rely on 
case-specific analysis to determine 
whether waters are jurisdictional.”
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The proposed rule relies significantly on a science report, 
often called the Connectivity Report,4 which our Office of 
Research and Development prepared to synthesize the sci-
ence on how our waters connected with each other so that it 
can help inform the program office at EPA and the Corps as 
to what the rule should look like.

We also did a costs-and-benefits analysis and we found that 
the benefits exceed the costs. Even if you take the high-range of 
costs and the low-range of benefits, it still has a positive benefit-
to-cost ratio. Benefits include reduced flooding, filtering pol-
lution, wildlife habitat, supporting hunting and fishing, and 
recharging groundwater. The costs are largely associated with 
the potential for increased costs for mitigation or the reduction 
of pollution. Like all aspects of the rule, the costs-and-benefits 
analysis is still subject to comment and revision.

The proposed rule would also include tributaries as jurisdic-
tional. Tributaries are considered jurisdictional today, but the 
rule is proposing a definition of tributaries. The key distinction 
here is that we’re providing more information to both the regula-
tors and the regulated public as to what constitutes a tributary. 
We’re proposing that a tributary must have an OHWM, which 
is part of what we’re carrying forward from the existing regula-
tions and practices, but also that it must have a bed and banks. 

We are also proposing to establish jurisdiction over adja-
cent waters. These are waters that are adjacent to traditional 
navigable waters, interstate waters, or the territorial seas. We 
currently assert jurisdiction over adjacent water, but it has 
been confusing because it has been asserted under the “oth-
erwise affecting interstate commerce” provision of the Act.

The last category is waters that require a case-specific evalu-
ation. These are the waters that are subject to Justice Kennedy’s 
significant nexus. For this, we are proposing a definition of what 
constitutes a significant nexus. It would be a water, including 
wetlands, that either alone or in combination with other simi-
larly situated waters in the region significantly affects the chemi-
cal, physical, or biological integrity of the downstream water. For 
an effect to be significant, it must be more than speculative or 
insubstantial. This is going to be a key component of the discus-
sion going forward. People are concerned that if waters are con-
nected, they are jurisdictional, but that is not the test that Justice 
Kennedy gave us. The test is that it had to have a significant 
nexus and it had to be not speculative and not insubstantial. Part 
of the difficulty is we are writing a rule where both Congress and 
the courts have given us qualitative terms to determine what’s 
subject to the CWA. Yet, we are trying as much as we can to 
turn that into a quantitative analysis. Qualitative and quantita-
tive don’t always match particularly well.

I also want to talk about waters that are not jurisdictional 
in the proposed rule. We are carrying forward the current 
exemptions that are in our regulations for prior converted 

cropland and waste treatment systems. Both of those are 
carried forward unchanged, and we would expect them to 
be applied as they have been in the past. We are also pro-
posing to list other water features as not jurisdictional, such 
as irrigated areas that would return to upland, ornamental 
waters, ponds, gullies, rills, and erosional features. These are 
all water features that have been considered generally non-
jurisdictional in our preambles or in our guidance docu-
ments. We are now proposing for the first time to actually 
make them nonjurisdictional as part of the rule itself.

We are also proposing to exclude two categories of ditches 
from the jurisdiction of the CWA. Those are ditches that are: 
(1) excavated wholly in uplands, drain on the uplands, and have 
less than perennial flow; and (2) ditches that do not contrib-
ute flow either directly or indirectly to otherwise jurisdictional 
waters. I want to point out that the exclusions from jurisdic-
tion that we are proposing cannot be recaptured. If it is a ditch 
that happens to cross a state boundary, it would not become an 
interstate water and jurisdictional—it would be out.

We are seeking comments specifically on other areas 
that we should be looking at more closely, such as waters 
that should be subject to aggregation because they work 
in concert with each other. We are also looking for input 
on whether there are alternate water types that we should 
exclude from the definition of what is covered.

The last thing I want to talk about is what the rule does 
not do. It does not protect any new types of waters and we 
do not believe it broadens the coverage of the CWA. For 
example, we are, for the first time, specifically saying in a 
rule that it does not cover groundwater, which is something 
that has riased a lot of interest over the years. 

Lance Wood: The official views of the Corps on this pro-
posed rule are the same official views of the Department of 
the Army, and those are the views of the Administration. I 
am not a political appointee, so I cannot possibly purport to 
express any official views. I will just express my personal opin-
ions in anything that I say here today, and they are not neces-
sarily the official views of any part of the U.S. government.

It is interesting to note that the three big Supreme Court 
decisions that we’ve all been talking about (United States v. 
Riverside Bayview Homes, United States v. SWANCC, and 
United States v. Rapanos) were all cases that involved the 
Corps’ regulatory program under §404. That fact tends 
to obscure what the really important issue is when you’re 
talking about the geographic jurisdiction of the CWA. The 
House of Representatives’ name for the CWA is the Federal 
Water Pollution Control Act, which tells you that the single, 
most important issue is controlling water pollution in all of 
the waters of the United States. The §404 program is just a 
tiny part of the national effort to control water pollution.
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Now, the basic problem with trying to establish the geo-
graphic jurisdiction of the CWA to control water pollution 
is that industries, businesses, and individuals who are not 
restricted, limited, and controlled by a federal statute regulat-
ing what they might choose to dump into the waters of the 
United States have a huge economic incentive to take their 
waste products, petroleum wastes, chemical wastes, toxic 
wastes, or whatever sort of polluting wastes they may have, 
and instead of spending the money to treat those wastes to 
render them harmless, just dump it into water bodies. Then, 
after the first rain, all of it washes downstream and becomes 
somebody else’s problem. That was exactly what was happen-
ing throughout the United States before the Federal Water 
Control Act Amendments of 1972 were enacted into law. Pol-
luters would dump into waterways upstream, at the top of the 
aquatic system, even in ephemeral or intermittent streams, 
and all of those pollutants would wash downstream to the 
navigable waters, from which we get our drinking water sup-
ply, and in which we swim, fish, and so on. Those pollutants 
poison our fish, our shellfish, our wildlife, and they poison 
people. That’s the importance of a broad, geographic juris-

diction for the CWA, which is what this rule proposes. The 
entire tributary system of the navigable waters has to be sub-
ject to the CWA if you’re going to have any chance at all of 
controlling water pollution at its source.

I want to point out a case that, in my opinion, demonstrates 
the sort of activity that was on the mind of Congress when 
establishing a broad jurisdiction for the CWA—United States 
v. Eidson.5 It was a typical case of what was going on all over 
the country before we had the CWA. Mr. Eidson was prose-
cuted under the CWA because he chose to dump his petroleum 
and chemical wastes into what was really a storm drain, that 
drained into a ditch, that drained into a little stream, which 
eventually flowed into Tampa Bay and caused a huge fish kill. 
Now, the people who say you shouldn’t have jurisdiction over 
those upper parts of the tributary system of the navigable waters 
would be inviting the “midnight dumpers,” like Mr. Eidson, to 
take the cheap and easy way to get rid of their pollutants; to 
show up at 2:00 AM with tanker trucks full of dangerous waste 
and dump them into whatever part of the tributary system that 
some unenlightened court has determined the CWA jurisdic-

tion does not apply, even though it is part of the tributary sys-
tem of navigable waters, and even though those pollutants will 
wash downstream to the traditional navigable waters with the 
first rain, if not sooner.

ii. the regulated Community’S PerSPeCtive 

Deidre Duncan: I’ll start by saying that EPA was very clear in 
Footnote five of the proposed rule where they explain that the §402, 
Pollutant Discharge Program “regulates discharges of pollutants 
from point sources to waters of the United States, whether these pol-
lutants reach jurisdictional waters directly or indirectly,” meaning 
that if a pollutant is discharged into a nonjurisdictional feature, as 
long as that pollutant reaches a navigable water or regulated water, 
it can be regulated under the CWA. There is no need to call every 
single channel on the landscape a water of the United States in order 
for the CWA to control pollution.

Assessing CWA jurisdiction on the landscape is very difficult. 
There are a wide variety of features and impact patterns that 
arise. I know this because I see it daily on projects and operations 
across the country. Today, I would like to focus less on the legal 
underpinnings of this rule and more on the practical, on-the-
ground implications and questions that are arising. 

First, EPA says that no new waters are going to be regulated 
under the rule, but it’s clear that there are brand new definitions 
and categories of waters that have never before been seen in regu-
lation. Few people that I talked to and hear from around the 
country really believe these new categories are simply just going 
to cover verbatim and exactly what was regulated before. More-
over, these new categories and definitions are being applied, for 
the first time, to all the CWA programs.

Second, EPA says that the rule does not broaden the historical 
coverage of the CWA, but the historical coverage has twice been 
determined by the Supreme Court to be too broad. The agencies 
should be proposing a rule that is less than the historical scope, 
not one that is equally as broad. 

Third, EPA says that groundwater will not be regulated. 
I agree that in this version of the proposed rule they are clear 
that groundwater itself is not a water of the United States, but 
groundwater connections can be used under the rule to establish 
jurisdiction. The regulatory relationship between groundwater 
and surface water is still unclear to many. 

Fourth, EPA says they are not expanding the regulation of 
ditches. It is true that the Corps has, in case-specific circum-
stances, regulated ditches in the §404 program, but what is also 
clear is that ditches have not previously been regulated as waters of 
the United States under non-§404 CWA programs. This is a sig-
nificant change and will certainly have consequences for programs 
like the stormwater program and the spill prevention rule.

“The entire tributary system of the 
navigable waters has to be subject 
to the CWA if you’re going to have 

any chance at all of controlling 
water pollution at its source.”
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Fifth, EPA says they’re not removing any exemptions, 
but the fact that statutory and regulatory exemptions aren’t 
being taken away should not be viewed as a strong selling 
point for the rule. We all know, if you practice in this area, 
that the current exemptions are very narrow, oftentimes 
very ambiguous to apply, 
and do not really provide 
meaningful relief from the 
breadth of this rule.

Sixth, EPA says that 
most ditches are exempt, but 
proving that your ditch is 
constructed in uplands and 
drains only upland makes the 
ditch exemption very difficult 
to prove under this rule.

Finally, EPA says that this regulation will provide clarity. 
Many people, including myself, do not think that is the case, 
and I’d like to focus now on the key definitions mentioned.

The definition of tributary is a water body physically 
characterized by a bed and bank and OHWM that con-
tributes flow directly or indirectly to other regulated 
waters. Man-made lakes, bridges, culverts, pipes, dams, 
wetlands, ponds, and lakes can be tributaries, even if 
they lack an OHWM. Tributaries can also be canals and 
ditches, unless they are excluded. This definition is very 
broad and will include many types of features that people 
haven’t realized would be a water of the United States were 
it not for this definition. I think it’s important to empha-
size, and it’s a bit troubling that, the agencies rely on the 
term OHWM. Justice Kennedy in the Rapanos decision 
questioned its use. Corps scientists have said that the defi-
nition is vague; it’s subject to inconsistent interpretations 
and inconsistent field indicators. Having that be one of the 
driving criteria behind what a tributary is will not lead to 
more clarity. This definition of tributary captures much 
more than what is traditionally thought of as a tributary. 

Another big issue under the tributary definition is the 
municipal storm sewer system. Ditches run throughout 
many municipalities to manage stormwater. Under this 
definition of tributary, many are concerned that large 
portions of the MS4 system would meet the definition 
of tributary and not be exempt because they carry water 
perennially. This is a big issue and will lead to a lot of con-
fusion if this version of the rule goes forward.

Another key category is the adjacent waters category. Under 
the current regulations, adjacent wetlands are regulated, but 
the proposed rule now expands it from wetlands to all waters. 

Also, the proposed rule defines the term “neighboring” as 
waters located in riparian and floodplain areas. Then the terms 

riparian and floodplain are defined. What is the flood frequency 
that is going to be used to identify the floodplain? What this is 
going to actually look like on the landscape remains to be seen, 
but it’s certainly raising a lot of questions.Questions like what is a 
water in a floodplain? What is an adjacent water? Footnote three 

in the proposed rule says that 
the terms “water” and “waters” 
mean a “categorical reference 
to rivers, streams, ditches, 
wetlands, ponds, lakes, pipes, 
and other types of natural or 
man-made aquatic systems. 
The term does not refer solely 
to the water contained in 
these aquatic systems, but to 
the system as a whole, includ-

ing associated chemical, physical, and biological features. Maybe 
we can have a discussion as to what that means because I get a 
little lost in all that, and it sure seems broad.

Another common question is the issue of grandfathering. 
If you have a water body on your project or property that 
you don’t think has been considered to be a water of the 
United States historically, will we have some sort of grandfa-
thering? In other words, if it wasn’t determined to be a water 
of the United States in the past, it’s not going be determined 
to be a water of the United States under this new rule. 

In closing, it is really important to understand that these 
definitions and terms will be inserted into all the sections 
of the CWA. I don’t think the agencies have done a good 
job explaining what the implications of these new defini-
tions are for other CWA programs. I think we need to assess 
whether it makes sense to have all those requirements apply 
in a one-size-fits-all approach.

iii. environmental StakeholderS’ PerSPeCtive

Jan Goldman-Carter: I genuinely believe that this is 
both a landmark rule and a historic rule. The best chance 
in a generation, and perhaps the only chance in the next 
generation, to actually tackle the problem of clarifying the 
fundamental question of which are the waters of the United 
States and which are not. 

First, I think there is a consensus that the waters of the United 
States rule revision is needed in light of SWANCC, Rapanos, 
and the related guidance. Secondly, the Justice Kennedy sig-
nificant nexus test is the pivotal, legal criterion for defining 
waters of the United States. The proposed rule closely tracks 
this test and, with one exception, closely follows the underlying 
connectivity science while being true to the goals and language 
of the statute. Finally, I think it’s important to acknowledge 
that the proposed rule does in fact shrink jurisdiction from 

“I don’t think the agencies have 
done a good job explaining what the 
implications of these new definitions 
are for other CWA programs. I think 
we need to assess whether it makes 
sense to have all those requirements 
apply in a one-size-fits-all approach.”  

National Wetlands Newsletter, Vol. 36, No. 4, Copyright © 2014 Environmental Law Institute ® Washington, DC, USA



  19JULY-AUGUST 2014

pre-SWANCC scope, particularly for other waters and does not 
cover new waters that were not covered previously.

The SWANCC decision definitely questioned the existing 
definition that is on the books right now for “other waters.” The 
Reagan-era, and prior, definition for this other waters category 
is all other waters such as interstate lakes, rivers, streams, prairie 
potholes, playa lakes, and natural ponds, the degradation or 
destruction of which could affect interstate commerce. That 
is the provision that is most controversial and is on the books 
right now. This provision is what was questioned by SWANCC. 
The definition that is being proposed now for other waters is 
unquestionably narrower than that. 

We also need this rule because Rapanos and the subsequent 
guidance also confused the existing definition of “adjacent wet-
lands” and the definition of “tributary” as waters of the United 
States with the combination of both Justice Scalia’s test, or plu-
rality test, and the significant nexus test. We need to change 
this definition to address these decisions and to try to resolve 
this confusion. The Rapanos Justices, the lower courts, industry, 
and the conservation community have all called for this rule 
revision. We have an untenable status quo. Right now, we have 
a lot of uncertainty, a lot of delay, and a lot of wasted resources. 
We also have compromised CWA enforcement, increased pol-
lution, and increased wetland and stream loss.

Another key point is that the Justice Kennedy significant 
nexus test is the pivotal test. There is no circuit court that 
has held that only the Rapanos plurality standard can deny 
jurisdiction, so this has become a question where I don’t 
think it should be. A key quote from the infamous signifi-
cant nexus test is, “Wetlands possess the requisite nexus, and 
thus come within the statutory phrase ‘navigable waters,’ if 
the wetlands, alone or in combination with similarly situ-
ated lands in the region, significantly affect chemical, physi-
cal, biological integrity.” The test is that wetlands, and by 
extension other water bodies, including some tributaries, 
have a significant nexus to downstream waters where their 
aggregated physical, chemical, or biological effects on those 
downstream waters are more than speculative or insubstan-
tial. From a stakeholder standpoint, defining tributaries to 
traditionally navigable and interstate waters, and waters 
adjacent to those tributaries, is supported by peer-reviewed 
science, summarized in the connectivity report.

One person’s ditch is another person’s stream. A very 
large percentage of the so-called ditches in this country are 
actually channelized altered streams. This was a point made 
by the solicitor general in the Rapanos oral argument. It is 
a point that has been made consistently up and down the 
chain and in circuit court decisions. It’s a key question. It’s 
a real problem to know where you draw the line between 
ditches and tributaries.

This is the one area in which we think there are a number 
of other waters, essentially waters that are outside the flood-
plains, which are not adequately covered by the proposed rule. 
They come under the case-specific coverage based on a proof 
of significant nexus for waters outside the floodplain. Types of 
waters like prairie potholes are actually stated in the proposed 
rule now as being covered and the science supports finding 
them categorically covered as waters of the United States. 
The National Wildlife Federation, our sportsman colleagues, 
and our environmental colleagues are going to be looking 
very closely at the scientific evidence from the peer-reviewed 
studies, as well as additional evidence, to make the case that 
these types of other waters should be considered waters of the 
United States. Playa lakes may not survive the final rulemak-
ing, but they do have very clear connections to commerce, 
both in terms of migratory birds and recharge of precious 
water that is bought and sold on the market. The same is true 
for New Mexico’s closed basins. Full swathes of New Mexico 
have very important streams, but they flow internally and do 
not flow out to traditionally navigable waters.

This rulemaking is an historic opportunity and an oppor-
tunity for real dialogue. I hope that the plan is to actually 
contribute comments in a deliberate way that allows the 
rulemaking to move forward. What we’re actually facing is a 
jaw-dropping campaign of misinformation. We have approxi-
mately 200 congressmen who have signed a letter opposing 
this rule and asking for its withdrawal, a letter that is full of 
falsehoods.6 Instead of just commenting on all the things that 
are ambiguous and uncertain, and turning uncertainty on its 
head to become a reason not to provide clarity, let’s use this 
opportunity to weigh in to make the rule a better rule and get 
the CWA back on track. 

iv. reSPonSeS to oPening remarkS 

Ken Kopocis: I want to emphasize that the various points 
expressed here are really great. They demonstrate the pub-
lic’s interest in the proposed rule and the opportunity that is 

“We have an untenable status 
quo. Right now, we have a lot of 

uncertainty, a lot of delay, and a lot 
of wasted resources. We also have 
compromised CWA enforcement, 

increased pollution, and increased 
wetland and stream loss.”
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available throughout the notice-and-comments process. I also 
wanted to say that Administrator McCarthy has challenged 
us to engage in outreach and public engagement, well beyond 
anything else that the Office of Water has ever done. We have 
participated in numerous stakeholder meetings and additional 
meetings are scheduled. These are meetings that our colleagues 
and our co-regulators at the Corps are participating in. I think 
we’re going to get more information than anybody could pos-
sibly imagine. The kinds of questions that are being raised are 
the questions that need to be addressed in the final rule. It 
shows the vitality, vibrancy, and the effectiveness of the admin-
istrative process going forward.

Lance Wood: I would like to engage in a few points 
of disagreement. First, a lot was said about how terrible it 
would be if any ditches were to be regulated as waters of the 
United States, but the proposed rule has two very important 
upland ditch exclusions. Now, there may be some ditches 
that would still be subject to CWA jurisdiction. For example, 
there might be jurisdiction for a ditch that was dug partly 
in waters of United States or made by channelizing natu-
ral streams. Even so, discharges of dredged or fill material 
from the maintenance of those ditches are already exempt 
from CWA regulation under §404(f)(1). And if that wasn’t 
enough, we have, as I recall, a nationwide Corps permit that 
expands upon that, in terms of exempting discharges of 
dredged or fill material from maintaining ditches. On the 
other hand, if somebody wants to use a ditch, that is part 
of the tributary system of the navigable waters, for dumping 
petroleum wastes or toxic chemicals, that would be a prob-
lem and that should, in fact, be regulated.

That raises the second point. It is difficult to have an 
enforcement action against someone like Mr. Eidson or 
some other midnight dumper if you don’t have the entire 
tributary system of navigable waters subject to CWA juris-
diction. For example, if someone dumps into an ephemeral 
stream or intermittent stream that’s not part of the waters 
of the United States and we try to bring a CWA enforce-
ment action against them, they have a very interesting argu-
ment. There is nothing in the CWA that says there is any 
penalty from dumping from a point source into a point 
source. That’s a problem for the guy who owned the ditch. 
The owner is totally innocent, but he is the one who has vio-
lated the Act and the dumper cannot be prosecuted under 
the CWA. Prosecutions for midnight dumpers would be 
extremely tricky, sometimes impossible, if ephemeral and 
intermittent streams are excluded from CWA jurisdiction.

The last point is the allegidly problematic defini-
tion of OHWM; it has been called vague and inconsis-
tently interpreted and applied. The Corps has been using 

OHWM as a test since the 1800s. For many decades, 
the Corps and Federal Courts have used the OHWM 
to deliniate the boundry between jurisdictional, non-
tidal navigable water bodies (such as non-tidal rivers and 
lakes) and non-jurisdictional uplands, first for purposes 
of the Rivers and Harbors Act of 1899, and later for the 
CWA, as well. We’ve gotten to be fairly good at identify-
ing the OHWM. There are a few situations where it can 
be a little tricky to identify, but I think the agencies have, 
generally, used it successfully. If we can’t use the OHWM 
as a test for what is a tributary, then what should we use?

Deidre Duncan: I’ve read the connectivity report, and 
the connectivity report says everything is connected. It asked 
the Science Advisory Board to confirm that things are con-
nected, and then the agencies identified seven, legal categories 
of waters. This is not really the way to do a rulemaking on 
this issue. There are some serious, technical, scientific questions 
that should be being asked of our scientists around the country. 
What the current rule is doing is developing seven incredibly 
broad categories of waters, in which every water feature in the 
country could arguably be put into, and then leaving it to these 
exemptions to really figure out ways to not regulate things that 
shouldn’t be regulated. There are nuances to this and the pro-
posed rule is not taking into account those nuances. 

I also wanted to make a point on OHWM. That term has 
been used for identifying the lateral limits of jurisdiction in 
real water bodies like the Mississippi River, but the use of it to 
actually identify what a stream is (what the horizontal limits 
are and how far up the stream channel the water body goes), is 
a very new phenomenon. It’s been espoused again in preamble 
language in the Corps’ §404 program, but it was acknowledged 
in that preamble that the term needed to have further clarifica-
tion and that the agencies might do a rulemaking on that topic 
in the future. So, using it now as the end-all, be-all criteria for 
water tributary is fairly new and not going to achieve clarity.

Another point, it’s true that the regulated public, my 
clients, have long called for rulemaking, but we didn’t call 
for a rulemaking that is going to create more confusion or 
raise new issues that haven’t been issues before. We’d like 
to be part of a better rulemaking, but when the science and 
the economics are being done the way they are being done, 
it’s very hard to feel like the rulemaking is open to a better 
and clearer approach.

Jan Goldman-Carter: This proposed rule is much clearer 
than anything that has ever been on the books around this 
issue. We didn’t have a definition of tributary before, now 
we have it. What I find incredibly frustrating is that this is 
not just some rulemaking that just came out in March. We 

National Wetlands Newsletter, Vol. 36, No. 4, Copyright © 2014 Environmental Law Institute ® Washington, DC, USA



  21JULY-AUGUST 2014

have gone through this debate for years now in the context of 
guidance. Let’s take the issue of OHWM. It has been used 
by the agency for years. If the agency had decided to propose 
something other than the OHWM in the rule, that would 
have been turned around to say they are adding all kinds of 
confusion because now they are changing the definition. I 
think this rule is a definite attempt to provide clarity. I think 
that the strategy of the industry side of things seems to be to 
create uncertainty and question an honest attempt to provide 
clarity. We have more science on the table to inform this deci-
sion, more back-and-forth commentary, and economic analy-
sis than we have ever had around this fundamental question 
of the CWA. It’s time to knuckle down and put in our com-
ments and make it a better rule.

v. QueStionS & anSwerS

1. Explain how the new ag interpretive rule7 relates to
the proposed rule?

Ken Kopocis: The ag interpretive rule does not have any 
impact on the jurisdiction of the CWA. The ag interpretive rule 
affects those activities that might be required to have a permit 
under §404 where there would be a discharge of dredged or fill 
material into the waters of the United States, so the short answer 
is that it does not affect the jurisdictional question. I do want to 
say that there’s been a lot of misunderstanding on the interpretive 
rule. The 56 practices that are identified in the rule are intended 
to provide more upfront knowledge to a producer, so they will 
know, without needing to check with EPA, without needing to 
check with the Corps, without needing to check with the Natu-
ral Resources Conservation Service (NRCS), that if they follow 
the NRCS conservation practice then EPA and the Corps con-
sider that to be something which is afforded the permit exemp-
tion in §404(f). It was certainly not to narrow the exemptions in 
§404(f), but it was to better explain what they might be. 

Jan Goldman-Carter: This interpretive rule has actually raised a 
lot of consternation that’s coming my way. It’s interesting to me that 
in many cases the concerns of the interpretive rule are coming from 
our more conservative partners who are agriculture-oriented, includ-
ing state agencies, worrying about broadening the §404 exemption, 
therefore, limiting and confusing the ability to actually regulate 
some practices that can be pretty damaging on the ground. 

2. What is the precise role that groundwater would be play 
ing under the proposed rule with respect to making a showing 
of adjacency for jurisdiction?

Ken Kopocis: The rule, in its present form, says clearly 
that we do not consider groundwater to be jurisdictional 
waters under the CWA, but it does say that shallow subsur-
face waters can be used as a connection. It also goes on to 
say that those shallow subsurface waters, which could provide 
the connection, are not themselves jurisdictional. Perhaps, if 
people are confused, we haven’t been as clear as we thought, 
but we were trying to make sure that people understood that 
shallow subsurface groundwaters could provide the connec-
tion between a surface water and adjacent traditionally navi-
gable water. It could be the basis of determining that they 
were connected for purposes of the significant nexus analy-
sis or adjacency, but that groundwater, while it’s serving that 
purpose, does not propose to assert any jurisdiction over that 
groundwater itself. That’s where we were hoping to end up. I 
appreciate the comment. I’m guessing we will get some sub-
stantial comments on (a) whether people even agree with us; 
and (b) if they agree with us, can we write it in a way that 
people are more clear as to how to understand it.

Another issue I expect we will have a lot of conversation 
on is when we talk about shallow subsurface waters versus 
groundwater. Where does this water start being shallow and 
where does this stop being shallow? Again, we have to deal 
with a lot of qualitative terms that would be a lot simpler if 
we could quantify it, but we’re not looking to do the one-size-
fits-all approach. We have to recognize variability in waters 
and water systems around the country.

3. The proposed rule states that lakes and ponds may be 
tributaries even if they lack an OHWM, but how can a lake 
or pond lack an OHWM?

Lance Wood: That depends on whether the fringe of 
that lake or pond is a bank or wetland. It’s very difficult 
to establish an OWHM in a wetland system. If a lake or 
a pond has a bank, we probably could, using our tradi-
tional well-established practices, identify an OHWM. But 
if the pond or lake has a great fringe of wetlands, and I’m 
familiar with quite a few of them that are like that, it’s 
sometimes very difficult to establish an OHWM. Then, 
the furthest extent of the wetland, the adjacent wetland, 
that is part and parcel of that pond or lake system, that is 
the extent of the jurisdiction.

Deidre Duncan: But then the pond itself is a tributary?

Lance Wood: If the pond contributes a flow of water that 
goes down to traditional navigable waters. Take, for example, 
a lake that is part of the tributary system of navigable water. 
There are plenty of lakes and ponds that contribute flows of 
water to traditional navigable waters and are connected by 
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streams frequently, and thus they are part of the tributary 
system of the navigable waters. A truly isolated body of water, 
like some of the playa lakes, is not part of the tributary sys-
tem. That truly isolated pond or lake would probably not be 
part of the tributary system of the navigable waters. It all 
depends on the facts.

Deidre Duncan: It does depend on the facts. So, if you have 
a pond on a farm or an industrial facility, it’s just storing rain-
water for use in the facility’s operation, and that pond overflows 
at some time through rain, is that pond then a tributary?

Lance Wood: As you will notice from the list of exemp-
tions, if you have upland and you excavate a pond out of the 
upland, that excavated pond is not a jurisdictional water of 
the United States, but many ponds are formed by putting 
dams across tributary streams. That’s an impoundment of a 
tributary stream. That impoundment is part of the tributary 
system of navigable waters.

Ken Kopocis: I would refer people to take a look at what 
the proposal says in the preamble discussion about that. The 
context in which it arises is that we are proposing that you 
could have ponds or wetlands serve as a tributary function, 
even though they did not have an OHWM, but we also spe-
cifically recognized that there could be different perspectives 
on that. We specifically asked for people’s comments on that 
very point so that we can get that in a way that it’s the clearest 
to put out there.

4. Many utility-scale solar farms in the West are being built 
on prior agricultural lands. Runoffs from these vast solar fields 
generally go into irrigation ditches that ultimately drain into 
traditional navigable waters. Would the fact that these solar 
fields are being built on reclaimed agricultural land exempt 
them from CWA jurisdiction?

Jan Goldman-Carter: I would say not under the normal 
farming exemptions.

Ken Kopocis: I think it’s difficult without having more 
facts available. In terms of if there’s an area that was exempt 
from permitting, it could be jurisdictional, but it was exempt 
because of what is in §404(f). Or they were exempt as prior 
converted cropland under the regulatory definition. A solar 
farm would not meet those exemption criteria, but assum-
ing that they would, either as wetlands or ephemeral streams, 
they probably would not have an exemption available to 
them. If they’re going into irrigation ditches, the irrigation 

return flow, if that’s what it’s intercepting and capturing, are 
exempt from the point source definition by statute.

Deidre Duncan: I would just like to comment that pretty 
much every jurisdictional determination out there, at least that 
are brought to me, and maybe they come to me because they’re 
extra hard, have these kinds of fact patterns to them. We’re not 
trying to be difficult, we just have to operate under this rule. 
When you propose a rule with seven categories, we read the 
words in those categories and know the kinds of activities and 
issues that we face on the ground. I just hope they’re being taken 
seriously and not just dismissed as “we need to know more facts.” 
These are jurisdictional questions that the public is having and 
they’re hoping that the rulemaking will provide greater clarity on 
that. I don’t think the current proposal does that.

Lance Wood: Just one other quick point. If a person has 
questions about whether his piece of real estate is jurisdictional 
or regarding whether an activity is one that is regulated by the 
CWA, he doesn’t have to rely only on the proposed rule or even 
a final rule. He can go to the Corps or EPA and get a specific 
jurisdictional answer about whether this piece of land is aquatic 
area or if his activity is subject to CWA, either geographic juris-
diction or activities jurisdiction. The government will give 
answers to questions like that on a case-specific basis after the 
government has had the chance to look at all the facts. 

Get involved in the discussion—submit your comments 
and suggestions on the proposed rule defining “waters of the 
United States” to the agencies by October 20, 2014. For 
more information on how to submit comments, visit: http://
water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm.
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