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Environmental Law & Policy Center v. EPA (N.D.
Ohio) — Lake Erie Listing

Oct. 20, 2016: Ohio submitted its 303(d) list without an assessment of the open
waters of Lake Erie for nutrients/algae.

May 19, 2017: EPA approved and ELPC sued, eventually movmg f0r€Mmary
judgment. .

Jan. 12, 2018: Instead of contesting summary Judgmen

Apr. 11,2018 Envtl. LaW&Pollcy Ctr. v. United State - vl g@g,Agency, 2018 WL
1740146 (N.D. Ohio) e N A o
— Court expresses its view that EPA’s ap %?w’égkély arbltrary and capr|C|ous
and that Lake Erie is Ilkely impaired. g}éurf alsaﬁvﬁices frustration with EPA for
withdrawing the approval in the mldsr%f-sunmry judgment brle L.

— Court nonethelese. &grees that EF%{Md ‘%\aborlty to Wlthdra\/\f‘t al and Y "
since the aﬁprcﬂf "had been unilaterally.withdrawn, there was not ¢ ’; el
dispute befgnélh Court that e » TA— -5 A
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Key Listing Data Regulations

“Each State shall assemble and evaluate all

existing and readily available water qyahty-
related data and information to t»w'"‘* o'the.
list....” 130.7(b)(5) 25 ‘rv'*’ﬂ“f PR

-

But States have the option {o 1 é@i@fé a

‘rationale for any deus@ﬁ“t@ﬁt use any
existing and readlly agpffable data and.
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Environmental Law & Policy Center v. EPA (N.D.
Ohio) — Lake Erie Listing Cont’d

June 8, 2018: ELPC moves to challenge EPA’s approval of Ohio’s assignment of a
low priority to Lake Erie for TMDL development and to bring a constructive
submission claim with respect to Lake Erie based in part on statements from Ohio
such as “a TMDL still is not necessary for the lake.” _ \:%,\:}»

Oct. 3,2018: Envtl. Law & Policy Ctr. v. United States E
3d 703 (N.D. Ohio) '

— Court upheld EPA’s approval of the list even t -'Ohtoée’& ed Lake Erie a
low priority ranking for TMDL ‘development. ,:ﬂ’tet}ouméixﬁ'&ned that while
EPA’s regs at 40 CFR 130.7(b)(4) reqUIre.,Qtates, to‘suiamlt a priority rankmg,
those regs do “not authorize the U. S. EPA tog@iew or pass judgment on a
state’s priority ranking.” ,:éf TR

— Court also rejected the constructl

e{]bl:ntsgtort claim observing, | F— %io
had not defmltl\zejy declared itw
second, that “[y ]bars of macﬁ

d.,ne\aér"'do a TMDL for Lake* Er
o {-
reasonabWt a court;

- ng an impaired li -3
unamblgudus‘ly«abando ':
not.” -.Jﬁ“dthepwords no eng
the C'Qurt to conclude that Ohi
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h_time had passed sineett i
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Potomac Riverkeeper, Inc. v. Wheeler, 2019 WL 1440128
(D.D.C. Mar. 31, 2019) — Shenandoah River Listing

Riverkeeper argued that ~250 miles of the Shenandoah River should be listed based
n “photographs of algal mats, citizen testimonials outlining concerns over algal
growth, algal toxin lab data, and algal bottom cover measurements 3 S

Virginia evaluated the data but chose not to use it, placing som segments into
Category 3C instead. EPA approved and Riverkeeper "t len(

The Court upheld EPA's approval, finding that EPA reasc “;,.

decision not to “use” the data for listing purposes:,'%.. ,Gii__"‘éﬂf‘ o= -,_j"—": S
What does “evaluate” mean? 40 C.F.R. 130. 7@?@5)‘*\%4 :
— Data and information not lgnore[d] e % ’ﬁr"‘

— “[Alssessthe data’s reIrabﬂTty and &gmﬂq@l’s@’ *?fa o —

— A record of “collecj}n'g,.respondmg to, gﬁaTyzln_g?_aEc‘us3|ng and actmg 0 n”
information v 4"4‘" ;-" o £ ‘4'70 5

What is an accegté‘hte _ rat«onale




Blue Water Baltimore, et al., v. Wheeler (D.D.C.) — Chesapeake
Bay TMDL Delisting

 MD NGOs groups have challenged EPA’'s approval of MD’s 303(d) list, which has
excluded segments addressed by the Chesapeake Bay TMDL since the 2012 cycle.
Plaintiffs argue these segments should not have been delisted because. they require
additional individual “local” TMDLs outside of the Bay TMDL GQ'?;}’ % -

« Earlier in the litigation, the Court granted EPA’s motion ﬂ ip}ellmmary
procedural issue (See Blue Water Baltimore v. Pruittf266 F. Supg 3d JJ4 (D Md
2017)) ” ’ ﬁ.‘.‘ cf-("}(\.b?/s"F‘ " A

— Plaintiffs’ original complaint challenged EPAsan@va{ f&we%’ﬁm list ( in WhICh the
segments had first been delisted). EPA arg gﬁ.‘dﬂat Plainti fs should have challenged the
approval of the 2014 Ilst,, whl,ch was the m tcecent prbval at the time the Complalnt was
filed. | \'* A

— The Court agreedholdmg that “The pl@i\f’ﬂ’s’ f nges to the EPA'§§ .«
2012 Integrated F ﬁeﬂare mdotb'eﬂsethe, 014 Integrated Reportsupers
Integrated R ‘
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Judicial Constructive Submission Doctrine

CWA says EPA must establish a federal TMDL if
it disapproves a state TMDL. 303(d)(2)‘

What happens IS NO State TMD

held that EPA has an obllgggqn{f@estabhsh
TMDLs when a state does nQ&f"

\\ " -"'v

Scott v. If_lammond 74&5,2& 992 (7th ir
Aug. 1984)’(\mno|sll; dian:

. - .



Judicial Limits on Constructive Submission

- CS doctrine typically applied where state
submitted no TMDLSs and has no plan {p:do

any. s “. AT

minimal) of past state TMDL activit
plan/schedu_le to do mogg"“ -*" A

* E.g. =a F@QC'SCO Bg‘y](eéﬁe’r Inc.
2917 F 3d ;‘7? Cﬁ» 02)(18 T ' )
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Constructive Submission and Single Waterbodies
Sierra Club v. McLerran (2015)

WA prepared draft PCB TMDL for Spokane River

WA paused TMDL development for more me ~¥ .ﬁ

EPA had improperly ' approved.ﬂ ;_ ";J'_':fbrce efforts as
suitable TMDL alternative wg‘h'_ RY s
Court ordered ,a..schedule;f@r TF: Work compl

endpomt tﬁ ptir,sue and;zualgg 'FI\/IDL |
-CS can-apply to »'ﬁa body

’,
e

. »
-—— :
=



OVEC v. Pruitt (Fourth Circuit, June.20, 2018)

WV had established 4,000+ TMDLs since 2004: 500 since 2016:
180 planned by 2019

TMDLs ,

'.»,p N

WV developlng newme,thodologx{fxadﬁ}én‘to complete IC TMDLs

Wés:aﬁs and orde
vt‘ \..\4'-'"




OVEC v. Pruitt, No. 17-1430 (Fourth Circuit June 20,
2018) - Continuea

« On appeal: EPA argued that CS = statewide failure remédy' WV
hasn’t clearly and unambiguously decided not to submit any IC
TMDLs; WV methodology development efforts nota: |
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ColumbiaRiver Temperature TMDL -
ColumbiaRiverkeeperv. Wheeler, 337 F.Supp:3d 989 (W.D.Wa. 2018)

NGO challenged 17-year EPA delay in completing draft TMDL for
temperature on the mainstem of Columbia and Lower Snake:Rivers.

In 2000, EPA, Washington, Oregon, Idaho and othi rg:g\atered MOA

olveo d gas in greater
Ls for ..nbu’[anes and

‘_n .

't.. ’\ s - W

work shortly therea.fter

Dlstrlctcourtexganded apg[g_c'ﬁlomnfconstrucu submissign, {.
doctrine to s;gecmt“lmpa ‘me ou.nd construc Jbr ISSI rhad <
occurred hn&’orﬂered ’Ato approve or rﬁ'f A T
days, thé'ﬁ~| issu ‘ﬂ"MDL in 30°days .
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Columbia River Temperature TMDL - Continued

- After disapproving CS based on the court’s order and
without waiving appeal rights, EPA sought and was

granted stay of order to establish. | x\k‘;\’\ AR
- EPA appealed to the Ninth Circuit. "’f“

- EPA is challenging the CS doctrine direct ”,q‘f%wé{r.‘gi-Jing that
the judge-made theory Is not St!pp@l':}@d ”by statutory text
and that the statute does noKWalve‘§overe|gnty |mmun|ty
to suit. The brief further argues that even if the e

is valid, it appm:es only m,,ﬁieiﬁ‘stance of s te- " N

default, ngﬁéspeuf" dmpairments. F|n : JEPA argL

ufred.on the facts of this:
| x{", o




Anacostia River (DC) Trash TMDL -
NRDC v. EPA, 2018 U.S. Dist. LEXIS 54266 (D.D.C. 2018)

Challenge to EPA approval of DC/MD TMDL for trash
Court held (Chevron Step One) terms * maX|m m and

130.2(i) term “other appropna];aﬁme mééhé """dfher |

appropriate unit 0fmeasure,§ FE g

- N

Court stayed |ts«\1acatur ofEPAs approval
pegmitti | purposes unjil ref
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Potomac River (DC) Bacteria TMDL - Anacostia
Riverkeeper v. EPA (Decision“Pending)

NGOs challenged EPA approval of DC bacteria TMDL

EPA argued TMDL need not express a flxed c@ly cap for
bacteria when applicable WQS is expresse l.as 30 day

geometric mean (126 MPN/100mi in of 5
over 30 days) = _;i{f-';il;; RS

TMDLs provide varlable daily mx,\iéﬁendlng on’ |
discharge on preyious 30 da,ys

Daily bacteria spike. aIIowgd under 30 -day ge
WQS consustth W|th &ﬁacb&ﬁa TSS de |n




Oregon Temperature TMDLS —
NWEA v. EPA (Remedy Pending)

In 2017, district court held EPA approvals of 10 OR watershed
TMDLs were unlawful because based on invalid “natural condition”
temperature criteria (criteria struck down in dn‘ferent C}@iﬁ’ after
TMDL approvals; because NCC “supplanted” id ab initio

Also, court held EPA failed to approve as " J:He‘LI'MDLs
natural condition values WhICh court sa‘db re)gé?de,the BBNC

Also, court held EPA approval of TMD;.s t( r’ed ESA consultation
because approval changed natur%lfﬁndrtp criteria that was
subject to earlier consultation S j‘fzr.. R O
Court also orderedOR/EPA to ey %geKtamath temﬁ‘e aturgand
Willamette Hg ]'IﬁDLs by AWOI,@ now Sept aber anc ,» Q
November 2019. . . v

Parties ha»‘i’e_ﬁﬂéfed remedy ( .“rlate rep "@In '




Deschutes River TMDLSs (Oregon) —
NWEA v. EPA (Ongaoing)

NWEA challenged EPA failure to approve/disapprove
2015/2017 Deschutes TMDL submlssmns W/ln 30 days

replacement .' v ;“_ ‘“

EPA ans;w er due |



S o=

The Admm-lstfatlvé Record

'-
i ,.,..*\
- - %%
‘."‘ . 'v

\“‘-‘:s - \\u
OIS “Rise an'd,Shlne

- e
° ’ '}
< \.
\ \ '\Q: _.,\c :
.' - . \'\~ nr. N
e \\' '. b' '_\..N.‘_;-"' s ' -
! "\...‘ \‘s\ 3 .ty 21



What i1s the Administrative Record?

The collection of documents that is the basis for
an agency's administrative decision, like -
establishing or approvmg/dlsapp “’g\‘a 3Q$(d)
list or TMDL. A A

All documents and materlaJ;: ’CG éred dlrectlv
or indirectly by the decision maker.

Includes the siate S pc@pdsed and flnal
document; publlc cam
respon@@s,ig {elo »ﬂ_-_ ents;-|

NRJ *‘




Record?

IVE

Who makes the Administrat




What’s the Purpose of the AR

To document that the agency considered
the relevant statutory and regula\tgr.y




Why Is an AR Important?

The APA (5 USC 706) requires federal agency
actions to be consistent with statutory aythorlty

and not “arbitrary and capricious _‘zgéasonable

. 2 A

The APA provides for judicial review of final
federal actions based on “jre Whefe record.”

The “full admlnrstratlve record that was before
the [decisionmaker] at’the time he madehis,
decision.” Overton Pa’rﬁa-’lbl U.S. 4C (10

\ )\ e 'c
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Not some'new recc
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Judge Lamberth’s Anacostia TSS TMDL Decision -
798 F.Supp. 2d 210 (D.D.C.2011)

“The principal concern on review is whether EPA has examined the
relevant data and articulated a satisfactory explanation forits
action including a rational connection between thef ts found
and the choices made.” vl

EPA must |ink fact that TMDL will lead to 85%
choice to approve it because it will ach;a

A court will “not supply a reasonedbjaéks mr<the agency S actlon
that the agency itself has not glven""-‘* _" ‘;;:é

“The problem is that the DeCISIQﬁRa@naIe does not explain what
judgment EPA is exerc1smg th@ SCIQ;hiIfIC basis for th"a judgment, or

the reasonable,cénclusmn abexermse
1ions” and “quas

Rejected“seav‘é"ér qualified epi
guesses.” : .jﬁ' vy
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Judge Armstrong’s Malibu Creek Nutrient/Sediment TMDL
Decision — 2016 U.S.Dist. LEXIS 12406-(N.D. Cal. 2016)

“The function of the district court is to determine whether or not as a
matter of law the evidence in the administrative record permitted
the agency to makethe decisionitdid.” .-\;\,";f X

the watershed.” . ,,J Sy" X

Court also found that record supp@"ﬂ’ed 132\ conS|derat|on and
decisions re natural nutrient soumeé thswe species,and
modeling. ---"'3"3‘,. : %ft\:g...r-- 30 | 4*_
“The adm|n|strame record\j sidesample fo




Key 303(d) List Elements to Document
In the AR

The impaired and threatened waters still requiring TMDL(S),
pollutants causing the impairment, and priority ranking for
TMDL development (including waters targetaq:fér TMDL
development within the next two years '&q& WA )

Describe methodology used to dev jtﬁe»l.lst

Describe the data and mformatlolq useq.,iso |dent|fy waters
including a description of the eertmg ‘and readllv available
data and mformatlon used. A .

PO TN A o]
A rationale for any deC|S| Ql “to mbt use any X|st|n (o {:
readily avallgb:é data 1_!' in ' .

Any otherpeasanabl informe ion reques ,g
as demd’nstratmg ol :%-?I.'_;;,s for not incltd

'}: 'i:.‘"?“ e
Waters on the I|§: bl E}’ﬂg‘ N
i &ff o

o
B9
-~ .
B . ry -e >
_NC 2 S\ -\ . PALLF Sy

—
o '-'
: .w':‘,
- N



Key TMDL Elements to Document inthe AR

Pollutant load set “at a level necessary to implement. the
applicable water guality standards®™ — CWA 303(d)(1)(C),
40 CFR 130.7(c)

Identification of, and allocation of po
point and nonpoint SQUrces ona

l"\

TMDL must account for “seasonal »Va}‘»lﬁﬁOhS ‘inthe
waterbody, €.g.; temperature ~and flow variations

TMDL must conialn a “margin of safetv to account
uncertainty i m‘imata or rﬁedehﬁﬁ -3 ,.. .

Reasonal:-’ﬂ~ ,,‘;
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Golden Rule for Defensible Listsand TMDLs

- Explain your List and TMDL, decisions




Go Beyond your “Checklist”

Don’t simply check to see that the list or
TMDL contains all the required g&\ nts

* Your decision document must al
why each submltted eI ement




Explain “Why?”

Don’t just make conclusory statements:

N
“The TMDL provides cly adeq SRR

The TMDL target»wnl ‘me'

i ‘H«

. ",, . 4’\-;" | : ../-' = ‘: ‘:&'. .
.",-~.’-_z .‘. g4 .' ‘#t‘.”;\:{'. ;‘- o
e most imp n t part
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(and Slj‘ J0r li-! . n "“"‘:k .
state %. 5. ’(-~ S




Questions to Ask and Answer for Each
Element Under Review

What is the relevant statutory/regulatory
requirement? WA

Did the list or TMDL meet

statutory/regulatory requirement?
e NS
What is my basis for say ing “yes?”

Did com_menters d|$ag§ee’>

What | m bas-a,,f 1
COm iz.‘-’,.?;_, -_'..xi ‘..

/ s
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Comment Responses Are Crucial

Public comments are your best friend; they
provide a roadmap to potentlal ,Ilklgatlon
AN

itigants really care about-,t6:‘;;:;4?':"-.‘5~J:’.
S% %
It tully and succ:essfu}tgrres”ponded to by

the state or EPA, we | have an excellept
chance ofW|nn|ngm3y ehalle ,_-J’- Sz




- Any Questions?

Conclusmn,“
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