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Foreword

As Jessica Owley and Keith Hirokawa note in their introduction to this book,
despite the desire for law to provide stability and certainty, “sometimes law
needs to be revisited.” This is certainly the case for environmental law today
as we face the triple crisis of climate change, biodiversity loss, and continu-
ing pollution, all of which raise important environmental justice concerns.
Environmental law in many countries has produced important advances that
have preserved resources, reduced pollution, and saved lives. But saying envi-
ronmental laws have, in many ways, been successful does not mean that they
are adequate to meet the serious challenges we are now facing, challenges
that are more global in nature and more threatening in their consequences
than the important air, water, and land pollution challenges of an earlier era.
As Robin Craig and ].B. Ruhl point out, environmental law needs to be the
primary consideration in “sustainable” development, and that “some reimag-
ining of environmental law will be needed to facilitate adaptation actions
necessary to protect human health and safety, bearing in mind that promot-
ing ecological resilience will be one of the most important adaptation strate-
gies for that purpose.”

Having just passed the 50th anniversary of what might be considered
the modern era of environmental law—the first Earth Day, the founding of
the U.S. Environmental Protection Agency, and the enactment of the Clean
Air Act and the National Environmental Policy Act—now is a particularly
appropriate time to reassess whether our environmental laws are fit for the
future. Not surprisingly, in many ways they are not, in significant part due to
the fact that, with the exception of the Toxic Substance Control Act amend-
ments, it has been 30 years since the United States has seen any new major
environmental law enacted at the federal level. We don’t have, but desper-
ately need, a framework law to address climate change given the almost daily
impacts we are seeing from altered climate patterns. Biodiversity loss contin-
ues apace diminishing critical ecosystem services, even setting aside the ethi-
cal dimensions of this challenge. Pollution, especially toxic pollutants that
often have significant, disproportionate impacts on low-income and minority
communities, is still too common. And, while recent policy initiatives indi-
cate a strong focus on environmental justice over the next few years, there
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is no law that specifically requires justice considerations to be taken into
account in environmental decisionmaking.

In 2019, The George Washington University Law School and the Envi-
ronmental Law Institute convened more than 60 environmental leaders from
across the country—from government, the NGO community, and busi-
ness—at Frank Lloyd Wright's Wingspread Conference Center in Wisconsin
and the historic Airlie House outside of Washington, D.C., to “reimagine”
environmental law. Editors Jessica Owley and Keith Hirokawa, as well as
contributing author J.B. Ruhl, participated in these meetings, and much of
what was discussed at these gatherings is reflected in this book. The critical
issues discussed at Wingspread and Airlie included:

* addressing climate change via new economywide legislation and aggres-
sive leadership by the private sector (aspects of which are addressed in
Melissa Powers' and Juliana Fry’s discussion of legally disruptive cli-
mate litigation (Chapter 10); Rebecca Bratspies’ declaration that our
climate moment is now (Chapter 11); Jessica Owley’s assessment of pri-
vate environmental action (Chapter 6); and Lissa Griffin’s and Katrina
Kuh’s analysis of the ethical responsibility of lawyers (Chapter 5));

* assuring no further net loss of ecosystem services (addressed in part by

David Takacs in Chapter 3);

* regulating nonpoint source water pollution (Chapter 4, by Vanessa
Casado Perez, addresses private water markets, another important
aspect of protecting our water resources);

* tackling the neglected but crucial issue of materials conservation as a
necessary step to preserve ecosystems and effectively address climate
change (Chapter 6, by Jessica Owley, addresses issues related to materi-
als conservation); and

* integrating environmental justice in all aspects of environmental
decisionmaking so that the voices of all communities are considered
(addressed most directly in Chapter 2, by Shannon Roesler, but advanc-
ing environmental justice is a common theme throughout the book).

The ELI/GW Law “Reimagining” effort necessarily limited its scope to
these five issues, much of which is discussed here. This book, however, goes
on to address other critical areas where disruption is needed to achieve better
outcomes, including local land use decisions (see Chapter 8, by Blake Hud-
son), preemption and political scale (Chapter 7, by Erin Ryan), and the role
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of local governments (Chapter 9 by Keith Hirokawa and Jonathan Rosen-
bloom). Last, all of the authors address COVID-19, which caused disrup-
tions in all aspects of our lives, in the book’s closing chapter.

While we should not forget or diminish the environmental progress that
has been made over the past 50 years, we must understand that we've been
following a map that, for the most part, provided directions to destinations
that needed to be reached in the 1980s and 1990s. Today, and for the genera-
tions ahead, we need to rely on new instruments—think GPS rather than
folding paper maps—to reach new destinations. Disruption is imperative.
Old tools cannot be relied upon to solve the modern problems of climate
change, biodiversity loss, and residual toxic pollution. And outdated poli-
cies cannot assure just environmental outcomes for current and future gen-
erations. This book makes important contributions to finding the disruptive
instruments that, we hope, will lead to solutions to the unprecedented chal-
lenges in front of us.

LeRoy Paddock
Associate Dean for Environmental Law Studies
The George Washington University Law School



