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Summary

For over two decades, various think tanks, politi-
cians, and scientists, among others, have spread mis-
information about the causes of climate change and
the integrity of climate scientists. Partly because this
misinformation campaign has distorted the market-
place of ideas, the United States has not addressed cli-
mate change with significant new legislation. Existing
causes of action provide no repercussions for climate
science misrepresentation, despite the possibly cata-
strophic consequences that may result if the United
States fails to take significant steps to address climate
change. A narrow new cause of action for the fraudu-
lent misrepresentation of climate science is necessary
and appropriate.
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The most stringent protection of free speech would not pro-
tect a man in falsely shouting fire in a theatre and causing
a panic.

Almost one century before climate change strengthened
Hurricane Sandy,! which subsequently devastated the
coasts of New York and New Jersey, Justice Oliver Wendell
Holmes Jr. wrote the above words in the seminal free-speech
case Schenck v. United States.? Justice Holmes™ hypothetical
on the limits of the free speech protection guaranteed by
the First Amendment is illustrative; there are certain cat-
egories of speech that—because of long-established beliefs
about the nature and value of the content—do not receive
the most taxing of constitutional protection.’ Those cate-
gories of unprotected speech include, among others, speech
designed to incite imminent lawless action, obscenity, def-
amation, fighting words, child pornography, true threats,
and fraud.*

Justice Holmes likely could not have envisioned the
grave threat the world would face from anthropogenic
global warming when he issued his “clear and present dan-
ger” test.” In the decades that followed the Schenck opinion,
scientific understanding of climate change, its causes, and
its consequences grew from its infant stages into a mature
field of study.® As the scientific understanding of climate
change grew and solidified in the 1980s and 1990s, so too
did the realization that climate change solutions pose an
economic threat to certain companies; most importantly,
companies that produce or rely on fossil fuels began to
see climate change and its attendant political ramifica-
tions as a threat to the bottom line.” In response to this

Editor’s Note: This Article was the winning entry in the eighth annual
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1. SeeBob Corell et al., Did Climate Change Contribute to Sandy? Yes, PoLrtico
(Nov. 5, 2012), http://www.politico.com/news/stories/1112/83335.html
(last visited Oct. 21, 2013).

Schenck v. United States, 249 U.S. 47, 52 (1919).

3. United States v. Alvarez, 132 S. Ct. 2537, 2544 (2012) (plurality opinion)
(noting that “content-based restrictions on speech have been permitted, as
a general matter, only when confined to the few ‘historic and traditional
categories [of expression] long familiar to the bar’).

4. Id. at 2544 (citations omitted).

5. Schenck, 249 U.S. at 52 (“The question in every case is whether the words
used are used in such circumstances and are of such a nature as to create a
clear and present danger that they will bring about the substantive evils that
Congress has a right to prevent.”).

6. For a thorough and detailed explanation of the phenomenon, and the his-
tory of scientific understanding on the topic, see Inzergovernmental Panel on
Climate Change, Climate Change 2007: The Physical Science Basis. Contribu-
tion of Working Group 1 to the Fourth Assessment Report of the Intergovernmen-
tal Panel on Climate Change ch. 1 (2007); The Discovery of Global Warming,
Am. INst. oF PHysics, http://www.aip.org/history/climate/summary.htm
(last visited Oct. 9, 2013).

7.  See James LawRrReNCE PoweLL, THE INQuUISITION OF CLIMATE SCIENTISTS
110-16 (2011); see generally James HoGGAN & RicHARD LiTTLEMORE, CLI-
MATE Cover-Ur: THE CRUSADE TO DENY GLOBAL WARMING (2009); Nao-
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perceived threat, many fossil fuel companies began to
fund think tanks, front groups, scientists, political cam-
paigns, and public policy organizations in order to create
a debate about climate science.® The tactics used by these
organizations include overstating scientific uncertainty to
create doubt about climate change, attacking climate sci-
entists as either corrupt or incompetent, denying entirely
the science behind anthropogenic climate change, funding
scientists to produce counterevidence, and insisting that
climate change will be beneficial to society (collectively
“misinformation”).” Through various outlets, including the
media, these groups have been very successful in spreading
their message of doubt.”

Justice Holmes’ hypothetical has thus been turned on
its head. The world is a very large and very crowded theater,
fires are beginning to smoke in the corners, and certain
actors now scream through any medium possible, “there
is no fire!” Whether because of the concerted misinforma-
tion campaign, or because of any number of other factors,
the United States has not enacted comprehensive climate
change legislation; instead, the U.S. Congress and the judi-
ciary have only enacted half-measures' that will not be suf-
ficient to curb climate change.”? Global warming continues
unabated, and some scientists now believe it is too late to
stop dangerous climate change.”® Yet, it seems clear from
judicial decisions, or the lack thereof, that current causes of

M1 ORESKES & Erixk M. Conway, MERCHANTS OF DousT: How A HANDFUL
OF SCIENTISTS OBSCURED THE TRUTH ON Issues From ToBacco SMOKE TO
GLOBAL WARMING (2010).

8. See generally HOGGAN & LITTLEMORE, supra note 7; ORESKES & CONWAY,
supra note 7; POWELL, supra note 7.

9.  See OreskEs & CONWAY, supra note 7, at 10-35 (discussing “manufactured”
doubt about tobacco smoke and how the tobacco tactics were later imported
to other scientific topics); POWELL, supra note 7, at 54-72 (discussing the
funding of scientists to dispel contrary “evidence”); HocGaN & LrTTLE-
MORE, supra note 7, at 88-133.

10. See ORESKES & CONWAY, supra note 7, at 213-15.

11. See id. at 215; Roberta E Mann, Federal, State, and Local Tax Policies for
Climate Change: Coordination or Cross-Purpose?, 15 LEwis & CLark L. Rev.
369, 370 (2011) (noting the lack of comprehensive climate change legisla-
tion); see also Lincoln L. Davies, Power Forward: The Argument for a National
RPS, 42 Conn. L. Rev. 1339, 1341 (2010) (noting the failure of the U.S.
Congress to pass a national renewable portfolio standard); Lesley K. McAl-
lister, Regional Climate Regulation: From State Competition to State Collabo-
ration, 1 SAN DIEGo J. CLiMATE & ENERGY L. 81, 99 (2009) (noting the
“federal vacuum of climate policy”).

12. See CLimMaTE CHANGE REsEARCH CENTRE, UNIVERSITY OF NEW SoUTH
WaLes, THE COPENHAGEN DiagNosis: UPDATING THE WORLD ON THE
Latest CLIMATE SCIENCE 7 (2009) [hereinafter COPENHAGEN DI1AGNOSIS]
(noting that global emissions must peak by 2020 and then rapidly decline
in order to limit impacts of global warming).

13. SeeLee Dye, It May Be Too Late to Stop Global Warming, ABC News (Oct. 26,
2012), http://abenews.go.com/Technology/late-stop-global-warming/story?
id=17557814#.UlwkgoXfjx.late-stop-global-warming/story?id=17557814#.
UlwkgoXfjxQ (last visited Oct. 21, 2013) (“At present, governments at-
tempts to limit greenhouse-gas emissions through carbon cap-and-trade
schemes and to promote renewable and sustainable energy sources are prob-
ably too late to arrest the inevitable trend of global warming.”) (quoting
Jasper Knight & Stephan Harrison, 7he Impacts of Climate Change on Ter-
restrial Earth Surface Systems, 3 NaATURE CLIMATE CHANGE 24, 27 (2012)).
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actions do not deter those who most vociferously and reck-
lessly attempt to prevent patrons from leaving the theater;
moreover, the First Amendment seemingly shields these
distorters and misinformers.

This Article attempts to address why existing causes of
action provide no repercussions for climate science misrep-
resentation, despite the possibly catastrophic consequences
that may result if the United States fails to take significant
steps to address climate change." The Article then posits
that, notwithstanding First Amendment concerns, the
United States should adopt a narrowly tailored civil cause
of action for the fraudulent misrepresentation of climate
science. Part I briefly examines the history of climate sci-
ence misrepresentation in the United States. The introduc-
tion is followed in Part II with an exploration of existing
categories of unprotected speech that might be used to
abate climate science misrepresentation. These causes of
action include (1) fraud and fraudulent misrepresentation,
(2) defamation, and (3) perjury. Most importantly, Part
IT examines why these causes of action inevitably fail to
address the intentional or knowing distortion of climate
science. Part III then proposes a civil cause of action for the
fraudulent misrepresentation of climate science that is nar-
rowly tailored and modeled after existing causes of action.
This part also presents an argument for why the new cause
of action should, theoretically, survive First Amendment
challenges. Finally, Part IV details some potential vulner-
abilities in the cause of action, and addresses potential
reservations that readers may have about the fraudulent
misrepresentation of climate science.

I. A History ofViolence (to Science)

It is no secret that certain groups and actors have obfuscated
the truth about climate science; indeed, dozens of books,
articles, and websites document the concerted effort to dis-
tort climate science and to create doubt in the minds of the
public and decisionmakers.”” Accordingly, this part does
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14. The response to climate change must be global, and this Article does not
argue that an American response, standing alone, would be sufficient to pre-
vent dangerous climate change. Rather, it assumes that an effective solution
to climate change is a political and practical impossibility without strong
American cooperation and leadership.

15. See generally Ross GELBsPAN, THE HEat Is ON: THE CLiMATE Crisis, THE
Cover-Up, THE PrRescriPTION (1997) [hereinafter T Hear Is ON]; Ross
GeLBspaN, BorLing Point: How Porrricians, Big O1L anp CoaL, Jour-
NALISTS, AND AcTivists HAVE FUELED A CLIMATE CRisis—AND WHAT WE
Can Do To AverT DisasTeR (2005) [hereinafter BorLing PoinT]; Hocean
& LITTLEMORE, supra note 7; ORESKES & CONWAY, supra note 7; POWELL,
supra note 7. It should be noted that the science underlying anthropogenic
global warming originates from many disciplines—from physics and chem-
istry to biology and dendrochronology. See, ¢.g., Evidence for Global Warm-
ing, SKEPTICAL SCIENCE, http://www.skepticalscience.com/evidence-for-
global-warming-intermediate.htm (last visited Oct. 21, 2013) (noting many
of the different lines of evidence, stemming from many scientific disciplines,
that form the foundation of global warming science). As such, there are
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not discuss the misinformation campaign in great detail.
Rather, it gives a brief background of the misinformation
campaign in order to illustrate why such deception has not
yet been subject to legal consequences, and how it might be
subject to legal repercussions in the future. This part thus
explores, generally, who is behind the misinformation cam-
paign, and how those actors spread misinformation. The
former will identify the types of entities and actors that
could be defendants and witnesses in future lawsuits, while
the latter will demonstrate that the distortion is intention-
ally or recklessly deceptive, which is critical for any finding
of liability. Finally, there is a brief description of where the
funding for misinformation originates.

A.  Who Spreads Misinformation

While many authors, investigators, and scientists have
exposed the concerted distortion of climate science, the
campaign of doubt continues, mostly unabated.'® The mes-
sengers of the misinformation campaign include think
tanks,” politicians, professional communicators, and sci-
entists, among others. The groups are not autonomous, and
there is significant overlap between them. At the top of the
chain are the think tanks that, at various times, coordinate
with the individuals in the other groups.

l. Think Tanks

Think tanks have been involved in the climate change dis-
cussion since the late 1980s, beginning with the George C.
Marshall Institute.”® These groups are primarily conserva-
tive or libertarian organizations that oppose government
regulation and taxation, and generally promote the free

many uncertainties in the science, and disagreements by scientists within
each field about various aspects of climate change. In short, there is no “ab-
solute truth” that encompasses the entirety of climate change science. When
discussing distortions of climate science, this Article does not refer to mere
disagreements between scientists, nor does it refer to the demonstration of
uncertainties that exist. Rather, it refers to the distortion of the science that
is overwhelmingly accepted by the scientific community, cherry-picking of
data to misrepresent scientific conclusions, and outright falsehoods.

16. For instance, the Heartland Institute still hosts its yearly International Con-
ference on Climate. See International Conference on Climate Change, HearT-
LAND INsT., http://climateconference.heartland.org/ (last visited Oct. 21,
2013). Most of the actors and organizations discussed herein are still active
participants in the misinformation campaign. Some of the original orga-
nizations that contributed to the campaign of doubt, like the Global Cli-
mate Coalition, no longer exist. See Andrew C. Revkin, Industry Ignored
Its Scientists on Climate, N.Y Times (Apr. 23, 2009), http://www.nytimes.
com/2009/04/24/science/earth/24deny.html?pagewanted=all (last visited
Oct. 21, 2013). Further, many of the companies that funded the misin-
formation campaign have withdrawn their support. See id. (“Others, like
Exxon Mobil, now recognize a human contribution to global warming and
have largely dropped financial support to groups challenging the science.”).
It is not entirely clear, however, that Exxon has fulfilled its commitment to
stop funding climate science misinformation. See Exxon Announces Cutoff
for Warming Skeptics—Again, Integrity in Science, http://www.cspinet.
org/integrity/watch/200806021.html (last visited Oct. 21, 2013) (noting
that many groups that spread misinformation “continued to receive Exxon
funding in 2007 after the company’s first announcement”).

17. For purposes of this Article, “think tank” will include actual think tanks,
industry front groups masquerading as independent entities, certain conser-
vative and libertarian foundations, and Astroturf groups.

18. See PowELL, supra note 7, at 101-03.

ENVIRONMENTAL LAW REPORTER

12-2013

market."” Climate change presents a natural target of oppo-
sition for such ideologically motivated think tanks, as the
solutions to such a massive problem? inherently implicate
regulation, taxation, or both.

Over the years, dozens of think tanks have contributed
to the distortion of climate science. Some of the more
prominent think tanks in the misinformation campaign
include the Heartland Institute, the Cato Institute, the
American Enterprise Institute, the Competitive Enter-
prise Institute, the Heritage Foundation, the George C.
Marshall Institute, the Global Climate Coalition, and the
Scaife Foundation.”’ The organizations utilize a variety of
methods to spread misinformation. For many, the decep-
tion begins with deceptive names, like the Frontiers of Free-
dom Institute, and Africa Fighting Malaria.?> Fellows and
members of these think tanks write articles in mainstream
media outlets, or letters to the same outlets promoting
their position.” Further, think tanks often position their
members as “experts” that can provide balance on televi-
sion news programs,* or offer their expertise to politicians
and businesses.” Some go further: the Heartland Institute,
for instance, also hosts an annual conference, the Interna-
tional Conference on Climate Change, where many of the
most prominent climate change “skeptics” gather each year
to denounce climate change as a hoax, unsettled science, or
something in between.?

Further, some think tanks produce reports on climate
change to counter the overwhelming weight of scientific
evidence.” These contrarian reports in particular demon-
strate that these organizations are not simply adding to the
policy discussion, nor are they contributing to the scien-
tific literature—they are, either intentionally or recklessly,
distorting the science. For example, in 2009, the United
States Global Change Research Program released a report

19. See id. at 93.

20. See generally ].B. Ruhl & James Salzman, Climate Change, Dead Zones, and
Massive Problems in the Administrative State: A Guide for Whittling Away,
98 CaL. L. Rev. 59, 73-93 (2010) (noting that massive problems, includ-
ing climate change, have multiple causal sources and produce multiple and
cumulative effects, the aggregation of which can be simple or spread across
vast temporal and spatial boundaries, and can include multiple feedbacks).

21. See POWELL, supra note 7, at 93-112.

22. See id. at 93; see also UNION OF CONCERNED SCIENTISTS, SMOKE, MIRRORS
& Hot Arr: How ExxoNMosiL Usks Bic Toacco’s Tactics To MANU-
FACTURE UNCERTAINTY ON CLIMATE SCIENCE 31-33 (2007), available at
http://www.ucsusa.org/global_warming/science/exxonmobil-smoke-mir-
rors-hot.html (listing the various think tanks and front groups funded by
ExxonMobil).

23. See HOGGAN & LITTLEMORE, supra note 7, at 73-87; POWELL, supra note 7,
at 93-109.

24. [d.

25. Id.

26. Suzanne Goldenberg, Heartland Institute Facing Uncertain Future as Staff’
Depart and Cash Dries Up, THE GUARDIAN (May 20, 2012), http://www.
guardian.co.uk/environment/2012/may/20/heartland-institute-future-staff-
cash (last visited Oct. 21, 2013).

27. See, e.g., CraiG Ipso & S. FRED SINGER, NONGOVERNMENTAL INT'L PANEL
oN CLiMATE CHANGE (NIPCC), CLimaTE CHANGE RECONSIDERED (2009),
available at http://www.nipccreport.org/reports/2009/pdf/CCR2009Full-
Report.pdf. Though the Heartland Institute published the report, it was
compiled by the not-so-subtly titled NIPCC, which is primarily comprised
of Heartland members, and notably, S. Fred Singer. See Abour the NIPCC,
NONGOVERNMENTAL INT'L PANEL ON CriMATE CHANGE, http://www.nipc-
creport.org/about/about.html (last visited Oct. 8, 2013).
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entitled, Global Climate Change Impacts in the United
States (Climate Change Impacts Report).® This report
was commissioned by the U.S. government, primarily
researched and written during the Bush Administration,
and released under the Obama Administration.” It reviews
the scientific literature on climate and states, in no uncer-
tain terms: “Global warming is unequivocal and primarily
human-induced.” The report then goes on to discuss the
projected impacts of climate change in the United States
from both a regional and sector perspective.’!

In 2012, the Cato Institute released an “addendum”
to the Climate Change Impacts Report (Addendum).?
The Addendum purports to correct the Climate Change
Impacts Report and claims that the Addendum actually
contains “more primary science citations than its 2009
predecessor.” At the outset, this appeal to authority is
misleading: the Addendum “includes numerous citations
of marginal relevance and excludes or misrepresents key
publications that, in fact, contradict its interpretations.”
Moreover, the Addendum did not undergo rigorous peer
review and was not subject to public comment, as was the
U.S. Climate Change Impacts Report.* The Addendum’s
conclusions are not supported by the vast weight of evi-
dence, despite the number of footnotes.*

Most disturbing, however, is that the Addendum looks
virtually identical to the Climate Change Impacts Report:
the cover pictures are substantially the same, the table of
contents list the same categories and use the same color
combinations, and the entire Addendum is laid out in the
same format and manner as the original.” To the unsus-
pecting eye, it appears that the publications are connected,
and an unsuspecting reader might believe, based on the
Addendum’s appearance, that it was peer-reviewed and
commissioned by the government, as was the original.
The Cato Institute—under the guise of legitimate science,
in contradiction to the overwhelming evidence, and with
sleight of hand—is trying to convince the public and poli-
ticians that climate change impacts will be either benign or
beneficial to the United States, that adaptation to climate
change is easy, and that regardless of the impacts of cli-
mate change, American efforts to combat climate change
will have no effect.”® The Addendum is a masterwork of the
campaign to distort climate science and to combat climate
change mitigation.

28. U.S. GroBaL CHANGE REsEARCH PROGRAM, GLOBAL CLIMATE CHANGE IM-
pACTS IN THE UNITED STATES (Thomas R. Karl et al. eds., 2009) [hereinafter
U.S. Crimate CHANGE IMmpACTS].

29. U.S. CLimate CHANGE IMPACTS, supra note 28, at 7.

30. Id. at12.

31. Id

32. Parrick J. MICHAELS ET AL., ADDENDUM: GLOBAL CLIMATE CHANGE IM-
PACTS IN THE UNITED STATES 2 (2012) [hereinafter ADDENDUM].

33, Id. at6.

34. Statement on Cato Institute Addendum Report, Univ. of Md. Cur. for Envtl.
Sci., htep://www.umces.edu/Cato-Report (last visited Oct. 9, 2013).

35. Id.

36. Id.

37. Compare U.S. CLIMATE CHANGE IMPACTS, supra note 28, with ADDENDUM,
supra note 32.

38. ADDENDUM, supra note 32, at 10.

NEWS & ANALYSIS

43 ELR 11101

2. Politicians

Think tanks are not alone in distorting climate science; a
number of politicians also contribute to the misinforma-
tion. These politicians include U.S. House of Representa-
tives leaders like Dana Rohrabacher (R-Cal.), Ralph Hall
(R-Tex.), Lamar Smith (R-Tex.), and James Sensenbrenner
(R-Wis.).”” Representatives Sensenbrenner, Smith, Rohra-
bacher, and Smith all vied for the Chair position of the
House Committee on Science, Space, and Technology in
2012.% Representative Smith won the chair, which had
previously been held by Representative Sensenbrenner.”
All share “skeptical” views of climate science. Representa-
tive Sensenbrenner, for instance, is a regular attendee and
speaker at Heartland Institute’s International Conference
on Climate Change, and accused climate scientists of “sci-
entific fascism” in the wake of the Climategate scandal.®
Representative Smith awarded the Big Three Networks®
the “Lap Dog” award for their coverage of Climategate,
and helped spread the unsubstantiated claims that climate
scientists “worked together to hide contradictory tempera-
ture data.”* Representative Rohrabacher has long espoused
his views on climate science and scientists, and famously
tried to convince Dr. Richard Alley—a prominent climate
researcher at the Pennsylvania State University—that the
sun was responsible for the observed warming.” Dr. Alley
politely reminded Representative Rohrabacher that climate
scientists were aware of the sun and had even taken the
shockingly scientific step of measuring its output and effect
on the earth’s temperature.® The sun, Dr. Alley noted,
simply does not explain the warming that the planet is cur-
rently experiencing.”

While there are many members of the House that dis-
miss the threat of climate change, the most prominent
politician in the misinformation campaign resides in the
U.S. Senate. Sen. James Inhofe (R-Okla.) proudly notes
that he has been called “the most conservative member of

39. John Timmer, 7hree Climate Contrarians Vie to Lead House Science Com-
mittee, Ars Tecunica (Nov. 20, 2012), htep://arstechnica.com/science/
2012/11/three-climate-contrarians-vie-to-lead-house-science-committee/
(last visited Oct. 21, 2013).

40. Id.

41. Id.

42. Id. For more information on the Climategate scandal, see POWELL, supra
note 7, at 159-69.

43. ABC, CBS, and NBC.

44. Sechttp://lamarsmith.house.gov/news/documentsingle.aspx’DocumentID=
196349. Several investigations into Climategate have shown that the scien-
tists involved were not guilty of any scientific malfeasance, and at worst,
demonstrated some bad judgment in the way they discussed other people.
See POWELL, supra note 7, at 159-69.

45. See Timmer, supra note 39; Climate Denial Crock of the Week, Alley and
Rohrabacher: Brain vs. Blowhard, YouTube (Dec. 2, 2010), http://www.you-
tube.com/watch?v=L.2m9SNzx]JA.

46. See Timmer, supra note 39; Climate Denial Crock of the Week, supra note
45.

47. Climate Denial Crock of the Week, supra note 45. For more on the sun’s
influence on the earth’s climate, see Intergovernmental Panel on Climate
Change, Climate Change 2007: The Physical Science Basis. Contribution of
Working Group I to the Fourth Assessment Report of the Intergovernmental
Panel on Climate Change ch. 2, 188-93 (2007) [hereinafter IPCC AR4 ch.
2]; CoPENHAGEN DI1AGNOSTS, supra note 12, at 15-16.



Copyright © 2013 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

43 ELR 11102

the Senate,™® and has been cither the chairman or rank-
ing minority member of the Senate Committee on Envi-
ronment and Public Works since 2003.“ He has called
global warming “the greatest hoax ever perpetrated on
the American people,” and has authored a book entitled,
The Greatest Hoax: How the Global Warming Conspiracy
Threatens Your Future”' Senator Inhofe—through his for-
mer director of communications Marc Morano®—released
a list of over 700 “prominent scientists” who purportedly
disagreed with global warming claims.”® The Center for
Inquiry reviewed the list* of “prominent scientists” and
found the following: approximately 10% “could be identi-
fied definitively as climate scientists™ that over 80% had
never published any research “remotely related to climate
science”; and that 4% actually agreed with the scientific
consensus on climate change.” The list even includes at
least one television weatherman with no scientific degree
at all,’® and several people who requested to be taken off
the list.”” Despite the evidence that the list is misleading at
best, it is still available on the website for the Senate Com-
mittee on Environment and Public Works. Senator Inhofe
is using his standing in the Senate Committee on Environ-
ment and Public Works to convince people that the theater
is not on fire, even though his evidence is marginal at best,
and fraudulent at worst. Senator Inhofe, as a politician,
may not be able to tell the difference between his “promi-
nent scientists” and those that actually study climate. Real
scientists, however, can tell the difference.

48. About Senator Inhofe—DBiography, U.S. SENATE, http://www.inhofe.senate.
gov/public/index.cfm?FuseAction=AboutSenatorInhofe.Biography (last vis-
ited Oct. 21, 2013).

49.  Committee History and Membership: History and Recent Membership of the
Committee on Environment and Public Works, U.S. SEnaTe Comm. ON Env'r
& Pus. Works, http://www.epw.senate.gov/public/index.cfm?FuseAction=
CommitteeResources. CommitteeHistoryMembership (last visited Oct. 21,
2013).

50. See Press Release, Floor Speeches, Climate Change Update (Jan. 4, 2005),
http://inhofe.senate.gov/pressreleases/climateupdate.hem  (last visited Oct.
21,2013).

51. AmazoN.coM, The Greatest Hoax, http://www.amazon.com/Greatest-Hoax-
Warming-Conspiracy-Threatens/dp/1936488493 (last visited Oct. 21,
2013).

52. For more information on Morano’s contribution to the misinformation
campaign, sece HOGGAN & LITTLEMORE, supra note 7, at 96-103.

53. U.S. Senate Minority Report Update: More Than 700 International Scientists
Dissent Over Man-Made Global Warming Claims, U.S. SENaTE COMM. ON
ENv'T & Pus. WoRks, http://epw.senate.gov/public/index.cfm?FuseAction=
Minority.Blogs&ContentRecord_id=2674e64f-802a-23ad-490b-bd9faf4
dcdb7 (last visited Oct. 21, 2013).

54. At the time, the list was said to include over 650 signers. The list has grown
from its initial size of over 400 signers to over 700 currently. See id.

55. CEeNTER FOR INQUIRY OFFICE FOR PuBLic Poricy, Tae CreDpIBILITY PROJ-
ECT: AN AssessMENT OF THE “U.S. SENATE MINORITY REPORT: MORE
TuAN 650 INTERNATIONAL SCIENTISTS DISSENT OVER MAN-MADE GLOBAL
WaRMING Craims” (2009), available at http://www.centerforinquiry.net/
uploads/attachments/credibility__brochure.pdf.

56. Ed Brayton, Inhofes List of “Prominent Scientists,” SCIENCE Brogs, htep://
scienceblogs.com/dispatches/2009/04/22/inhofes-list-of-prominent-scie/
(last visited Oct. 21, 2013).

57. Scientific Inquiry Concludes: Inhofe List Not Credible, GETENERGYSMART-
Now.com, http://getenergysmartnow.com/2009/07/17/scientific-inquiry-
concludes-inhofe-list-not-credible/ (last visited Oct. 21, 2013).
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3. Scientists

The misinformation machine likely would not have such
a significant effect without the support of actual scientists.
Fortunately for the campaign of doubt, and unfortunately
for the rest of the planet, there are several prominent scien-
tists that are willing to lend their names to the misrepresen-
tation machine, and in doing so, create the appearance of a
genuine scientific dispute.” These scientists include, among
others, Patrick Michaels,” Richard Lindzen,* Willie Soon,
Sallie Baliunas,® Richard Idso,” and Timothy Ball.* They
publish articles on climate change in mainstream newspa-
pers—and occasionally in peer-reviewed journals—write
books on climate change, circulate newsletters, and testify
in front of Congress.” They appear as speakers at skeptic
conferences like Heartland’s International Conference on
Climate Change, and are often members or fellows of the
conservative think tanks.®® And all have, at some point,
received funding from fossil fuel interests.”

Few people, however—scientist or otherwise—have
impacted the climate debate as significantly and for as long
as Fred Singer.®® Singer is a research professor at George
Mason University and professor emeritus of environmental
science at the University of Virginia.®” Singer holds a Ph.D.
in physics from Princeton University.”” He is the founder
and director of the Science and Environmental Policy
Project, a conservative think tank, and an “expert” at the
Heartland Institute.”! Over the years, Singer has attacked
climate scientists,” published non-peer-reviewed reports on
climate,” and testified to Congress that there has been no
warming of the climate.” He has written that the “atmo-
spheric temperature record between 1978 and 2000 (both
from satellites and, independently, from radiosondes)

58.  See generally infra notes 59-64, 77-79.

59. See Tue HEar Is ON, supra note 15, at 40-44; POWELL, supra note 7, at 59-
60, 104, 106; ORESKES & CONWAY, supra note 7, at 202-03; BoILING PoINT,
supra note 15, at 51-52.

60. See OrEskEs & CONWAY, supra note 7, at 211; POWELL, supra note 7, at 102,
149, 152-53.

61. See POWELL, supra note 7, at 102-03.

62. Seeid.

63. See Tue Hear Is ON, supra note 15, at 35-37; POWELL, supra note 7, at 101,
103.

64. See HOGGAN & LITTLEMORE, supra note 7, at 49-60, 141-44; POWELL, supra
note 7, at 71-72.

65. See generally supra notes 59-64.

Id.

67. Id.

68. See OreskEs & CoNway, supra note 7; POWELL, supra note 7, at 54-58;
Bo1LING POINT, supra note 15, at 51-53.

69. Experts: S. Fred Singer, HEARTLAND INsTITUTE, http://heartland.org/s-fred-
singer (last visited Oct. 21, 2013).

70. Id.

71. Id.

72. See ORESKES & CONWAY, supra note 7 at 210.

73. See generally S. FRED SINGER ET AL., NONGOVERNMENTAL INT'L PANEL ON
CLiMATE CHANGE, NATURE, NoT HUMAN ActiviTy, RULES THE CLIMATE
(2008), available ar http://scienceandpublicpolicy.org/images/stories/pa-
pers/other/Singer%20-%20NIPCC_final%202008.pdf.

74. See Climate Change Impacts to the United States, Hearing Before the S. Comm.
on Commerce, Sci., and Transp., 106th Cong. 25-27 (2000) (statement of S.
Fred Singer).
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doesn’t show a warming. Neither does the ocean.”” Addi-
tionally, Singer has said, “[h]igh levels of carbon dioxide
should not concern us. They will make plants grow faster.
They will make agriculture become more productive. They
will encourage more diversity of animals, and they’ll make
for a better life for human beings.””® There is a wealth of
scientific information that demonstrates that Singer’s state-
ments are either extremely misleading or entirely false.””

What makes the misinformation of Singer and the other
scientists mentioned above so troubling, and so revealing,
is that it is not solely related to climate change. Indeed,
Singer, Michaels, and many other “skeptic” scientists,
have spread “contrarian” viewpoints on a number of top-
ics, including acid rain and tobacco smoke.” Further, the
disinformation is not constrained to the obscure writings,
or even the peer-reviewed writings, of a few contrarian sci-
entists; the men and women behind the misinformation
campaign have exerted influence over Congress, the media,
and even the White House.” Singer and the others have
succeeded in convincing a large portion of the public, the
media, and elected officials that climate change is either a
hoax, or mostly inconsequential. The actions of these sci-
entists demonstrate a willingness to distort science, even
where there is a strong possibility their distortions will con-
tribute to future human suffering.

4. Other Distortion Contributors

In addition to the think tanks, politicians, and scientists, a
number of other individuals and institutions have helped
spread misinformation. Briefly, these include some meteo-
rologists like Joe Bastardi,® professional policy wonks like

75. S. Fred Singer, Climate Deniers Are Giving Us Skeptics a Bad Name, Am.
Tainker (Feb. 29, 2012), http://www.americanthinker.com/2012/02/cli-
mate_deniers_are_giving_us_skeptics_a_bad_name. html#ixzz1nn0SciyO
(last visited Oct. 21, 2013).

76. Interview: Dr. S. Fred Singer, Waar’s Up WitTH THE WEATHER, PBS, http://
www.pbs.org/wgbh/warming/debate/singer.html (last visited Oct. 21,
2013).

77. See, eg., David B. Lobell et al., Prioritizing Climate Change Adaptation
Needs for Food Security in 2030, 319 Sci. 607, 607-10 (2008) (discussing
projected impacts of temperature and precipitation fluctuation on certain
crops across various regions); U.S. CLiMATE CHANGE IMPACTS, supra note
28, at 72 (“Crop responses in a changing climate reflect the interplay among
three factors: rising temperatures, changing water resources, and increasing
carbon dioxide concentrations.”). The scientific literature confirms that a
changing climate may in fact be detrimental to agriculture in certain re-
gions and on different temporal scales. /4. Singer need only look at Senator
Inhofe’s home state of Oklahoma to see how extreme heat and dryness can
devastate crop production despite atmospheric carbon dioxide concentra-
tions that have not been seen in thousands of years. See Drought Losses in OK
Top $400 Million for 2012, Div. oF AGRIC. ScI. AND NATURAL REs., OKLA.
St. Untv., http://www.oces.okstate.edu/Members/trisha.gedon-40okstate.
edu/drought-losses-in-ok-top-400-million-for-2012 (last visited Oct. 21,
2013). For further discussion of why the remarks about satellites are ex-
tremely misleading, see ifra note 205.

78. OREskEs & CONWAY, supra note 7, at 6-7.

79. Id.at7.

80. Jocelyn Fong & Shauna Theel, Why Is Fox Going to Joe Bastardi for Cli-
mate Change Analysis, MEDIA MATTERS, http://mediamatters.org/research/
2011/08/17 /why-is-fox-going-to-joe-bastardi-for-climate-ch/183022  (last
visited Oct. 21, 2013).
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Lord Christopher Monckton,*" and most disturbingly, the
media.”? Both the quantity and quality of media cover-
age of climate change science have varied over the years.®
The media often focuses on the controversy surrounding
climate science; moreover, the media often gives equal
weight to contrarians, suggesting a balance that simply
does not exist in the underlying scientific literature.® In
other words, people are led to believe that there is a genuine
debate between two equally valid “sides,” instead of being
told about the overwhelming evidence that demonstrates
that climate change is a very real threat.¥ Some media
outlets eschew the false balance seen in most media repre-
sentation of climate change, and instead contribute to the
distortion directly through misleading representations of
the science and attacks on climate scientists.*® The media
thus provides a loud speaker to those who scream, “there is
no fire in the theater.”

B.  Who Funds Misinformation

While the sources of climate science misinformation, and
the methods used, are fairly clear, the intent behind the
distortion is not always obvious. In order to understand
why some groups and individuals are so vociferous in
their denouncement of the climate science consensus, it is
helpful to examine how those groups and individuals are
funded. Financial support for the distortion of climate sci-
ence comes, directly or indirectly, from a variety of sources
that include individuals, businesses, and industry groups.®’
Fossil fuel and energy companies and organizations, like
ExxonMobil*® and the Western Fuels Association, have
been and are the most visible funders of the misrepresen-
tation of climate science.”” Additionally, some funding

81. Christopher Monckton, SOURCEWATCH, http://www.sourcewatch.org/index.
php?title=Christopher_Monckton#cite_note-CP2008-07-0  (last visited
Oct. 21, 2013).

82. See POWELL, supra note 7, 121-33; ORESKES & CONWAY, supra note 7, at
214-15; HOGGAN & LITTLEMORE, supra note 7, at 151-67.

83. See Maxwell T. Boykoff, From Convergence to Contention: United States Mass
Media Representations of Anthropogenic Climate Change Science, 32 TRANSAC-
TIONS INST. BRITISH GEOGRAPHERS 477, 480, 486-87 (2007).

84. Seeid. at 486-87.

85. See Matthew C. Nisbet, Communicating Climate Change: Why Frames Mat-
ter for Public Engagement, 51 ENv'T Maag. 12, 19 (2009).

86. See AARON HUERTAS & DENA ADLER, UNION OF CONCERNED SCIENTISTS, Is
NEws Corp. FAILING SCIENCE:: REPRESENTATIONS OF CLIMATE SCIENCE ON
Fox NEws CHANNEL AND IN THE WALL STREET JOURNAL OPINION PAGES 7
(2012), available at http:/[www.ucsusa.org/assets/documents/global_warm-
ing/Is-News-Corp-Failing-Science.pdf (finding “93 percent of 40 represen-
tations of climate science on Fox News Channel [over a six-month period]
to be misleading”). The report found that Fox News mocked or disparaged
climate science, undermined climate science, cherry-picked data, used total-
ly misleading citations, and generally misled viewers about climate change.
1d. at 8.

87. See POWELL, supra note 7, at 93-116; THE Hear Is ON, supra note 15, at
33-105.

88. See generally UN1ON OF CONCERNED SCIENTISTS, supra note 22 (document-
ing ExxonMobil’s history of funding climate science misinformation).

89. See BorLing POINT, supra note 15, at 33-61; POWELL, supra note 7, at
110-16; HoGGAN & LITTLEMORE, supra note 7, at 168-205; Jane May-
er, Covert Operations, THE NEw YORKER, http://www.newyorker.com/
reporting/2010/08/30/100830fa_fact_mayer?currentPage=10 (last vis-
ited Oct. 21, 2013) (describing how the Koch Brothers fund climate
change misinformation).
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comes directly from conservative and libertarian organiza-
tions that promote capitalism, like the Scaife Foundation,
which view global warming as an ideological and economic
threat—a means to more governmental control and higher
taxes.” These companies and organizations directly fund
scientists and front groups, or contribute to think tanks
that either spread misinformation directly or subsequently
spread the money to other organizations.” Finally, many
of these groups contribute substantially to political cam-
paigns. Companies like ExxonMobil and Koch Industries
have contributed millions of dollars over the years to cre-
ate doubt about climate science.”? The reason appears fairly
straightforward: climate change solutions, and the neces-
sary corresponding reduction in greenhouse gas (GHG)
emissions, invariably present a threat to the bottom lines of
fossil fuel companies.

It is not surprising that free-market groups and fossil fuel
companies, many of which are some of the most profitable
business entities in history, would try to protect their inter-
ests.” Nor is it surprising that some groups and individuals
are willing to spread misinformation for various reasons,
including ideology and, in some cases, monetary incen-
tives. In doing so, they threaten the future health, safety,
and general welfare of all Americans. Further, they distort
the marketplace of ideas upon which the government relies
in making informed decisions. Yet, even though the actors
are known, the deception is clear, the intent is discoverable,
and the damages are potentially catastrophic, the current
legal regime is simply not sufficient to combat the fraudu-
lent misrepresentation of climate science.

Il. The Failure of Existing Legal
Remedies to Address Climate Science
Misinformation

Although the campaign to deceive the public about climate
science is well documented, to date, there have been few, if
any, repercussions for those involved. The reason there have
been no legal consequences for the misrepresentation of
climate science seems intuitive: the First Amendment pro-
tects the rights of Americans to say what they want about
climate, especially if they are simply expressing their opin-
ion or offering contradictory scientific findings. Moreover,
Americans do not want to chill the academic and scien-
tific freedom of exploration and communication.” Indeed,

90. Senator Inhofe inadvertently summed up this position during an interview
on the Rachel Maddow Show, when he said, “I was actually on your side of
this issue when I was chairing that committee and I first heard about this. I
thought it must be true until I found out what it cost.” See Inhofes Stunning
Admission to Maddow on Global Warming: “I Thought It Must Be True Un-
til I Found Out What It Cost,” THINK PROGRESS, http://thinkprogress.org/
climate/2012/03/16/446008/inhofe-maddow-global-warming/ (last visited
Oct. 21, 2013) (noting that global warming solutions will lead to higher
taxes and more governmental control).

91. See Bo1LING POINT, supra note 15, at 52-53.

92. See POWELL, supra note 7, at 110-16; Mayer, supra note 89.

93. See POWELL, supra note 7, at 110-16.

94. See generally Natasha C. Lisman, Freedom of Scientific Research: A Frontier
Issue in First Amendment Law, 35 Bos. B.]. 4, 6 (1991).
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the United States encourages a free and expansive “mar-
ketplace of ideas.” Certainly on an issue as important as
climate change, Americans do not want to stifle innovative
ideas or prevent the legitimate discourse of competing cli-
mate policies.”

Nevertheless, not all speech contributes to an efficient
marketplace, and certain false speech may actually “inter-
fere with the truth-seeking function of the marketplace of
ideas.”” In 2012, the U.S. Supreme Court in United States
v. Alvarez explicitly held that false statements, standing
alone, do not categorically lose First Amendment protec-
tion.”® But, there are categories of false speech that histori-
cally have not been protected by the First Amendment;
these categories include fraud, defamation, perjury, and
lying to government officials.”” Even among those cat-
egories of actionable false speech, falsity alone is not suf-
ficient to render the speech unprotected; the speech must
also touch upon a legally cognizable injury or protectable
government interest.'” In many instances, the false speech
must also be made recklessly or knowingly.!!

As argued in the introduction, much of the misinforma-
tion about climate change is made not to further an honest
discussion about climate science and policy, but rather to
mislead and deceive. Such misleading speech, when made
intentionally or recklessly, distorts the political landscape:
it alters public perception about a life-threatening situa-
tion and, consequently, expands the policy choices avail-
able to politicians. Instead of deciding how to respond to
the threat, Congress is battling about the reality of climate
change. In order to craft a new cause of action that sufh-
ciently addresses the dangers of fraudulent misrepresenta-
tion of climate science, it is therefore necessary to examine
the categories of currently unprotected false speech to see
why they are not adequate remedies.

A. Fraud

Fraud and its subsets provide the best framework for under-
standing the failure of existing legal regimes to address the

95. Knox v. Serv. Employees Int'l Union, Local 1000, 132 S. Ct. 2277, 2288
(2012) (citations omitted) (“The First Amendment creates “an open mar-
ketplace” in which differing ideas about political, economic, and social
issues can compete freely for public acceptance without improper govern-
ment interference.).

96. Id. (citations omitted) (“The government may not prohibit the dissemi-
nation of ideas that it disfavors, nor compel the endorsement of ideas that
it approves.”).

97. United States v. Alvarez, 132 S. Ct. 2537, 2545 (2012) (plurality opinion)
(quoting Hustler Magazine Inc. v. Falwell, 485 U.S. 46, 52 (1988).

98. Id. at 2546 (citations omitted).

99. Id. at 2544 (noting that, inter alia, fraud, obscenity, defamation, fighting
words, and speech designed to further criminal behavior or incite imminent
lawless action are categories of speech that historically have not been af-
forded First Amendment protection).

100. /d. at 2545-47 (finding that fraud and defamation protect legally cognizable
interests, while prohibitions against perjury, impersonating a government
official, or lying to a governmental official interfere with the proper admin-
istration of justice or damage the reputation of the government).

101. /d. at 2545 (“[W]hen considering some instances of defamation and fraud

... [tlhe statement must be a knowing or reckless falschood.”).
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misrepresentation of climate science.'”? In general terms,
claims of fraud require (1) the misrepresentation or omis-
sion of a material fact, (2) scienter or some level of culpabil-
ity beyond negligence, (3) intent to induce, (4) justifiable
reliance, and (5) loss causation."”® Courts may phrase the
requirements in a number of different ways.!”* Normally,
there must be pecuniary damages,'® though there are
instances where a misrepresentation may be actionable if it
causes physical harm." Fraud has both civil and criminal
consequences, and causes of action may originate from the
common law or statute.!”” Fraud may involve the use of
the mail,'*® or the offer or sale of securities.'” Yet, despite
the prevalence and variety of fraud claims, the underlying
elements of those claims prevent fraud from being a suf-
ficiently useful tool in the fight against misrepresentations
of climate science.

I.  Falsity, Materiality, and Clarity

Whether the cause of action originates in common law or
statute, fraud claims inevitably fail to sufficiently address
misrepresentation of climate science for multiple reasons.
First, falsity is debatable for a number of statements made
by serial misinformers. For instance, the Cato Institute’s
Addendum, discussed above, proclaims “carbon dioxide
itself is likely increasing crop yields and will continue to do
so in increasing increments in the future.”""” The statement
suggests that climate change will increase crop yields and thus
will be beneficial to society. In contrast, the Climate Change
Impacts Report states, “[m]any crops show positive responses
to elevated carbon dioxide and low levels of warming, but
higher levels of warming often negatively affect growth
and yields.”"" Similarly, the International Panel on Climate
Change (IPCC) concluded in 2007 that “moderate climate
change is projected to increase aggregate yields of rain-fed
agriculture by 5 to 20%, but with important variability
among regions,” and further, that “[m]ajor challenges are
projected for crops that are near the warm end of their
suitable range or which depend on highly utilized water
resources.”""> Moreover, the IPCC found that “[d]rought-
affected areas are projected to increase in extent, with the

102. For purposes of this Article, I will ignore claims of negligent misrepresenta-
tion, and will operate under the precept that a higher level of culpability will
be necessary to remove climate science misrepresentation from the protec-
tive arms of the First Amendment.

103. See DaN B. DoBss ET AL., THE Law oF Torts §664 (2d ed.); RESTATEMENT
(Seconp) oF Torrs §525 (1977); 3 Law Sec. Reg. §12.4 (2012) (noting
that SEC §10b-5 actions require common-law elements of fraud in addition
to securities-specific elements).

104. PeTER A. ALCES, Law OF FRAUDULENT TRANSACTIONS §2:3 (2012).

105. See DaN B. DOBBs ET AL., supra note 103, at $664, n.2.

106. Geelan Fahimy, Liable for Your Lies: Misrepresentation Law as a Mechanism
for Regulating Behavior on Social Networking Sites, 39 Pepp. L. Rev. 367,
370-71 (2012).

107. See, e.g., ALCES, supra note 104, at §1:5.

108. See, e.g., Frauds and Swindles, 18 U.S.C. §1341 (2012).

109. 17 C.ER. §240.10b-5 (2012).

110. ADDENDUM, supra note 32, at 8.

111. U.S. CLimaTE CHANGE IMPACTS, supra note 28, at 71.

112. See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE
2007: SynTHESIS REPORT 52 (2007) [hereinafter IPCC SynTHESIS REPORT].
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potential for adverse impacts on . . . agriculture.” The
latter two reports demonstrate the nuance required in sci-
entific analysis: increased carbon dioxide, in a vacuum,
might benefit plant growth but, when combined with
increased temperatures and strained water resources, might
actually impair crop yields."* Further, rising temperatures
affect agriculture asymmetrically. Consequently, different
regions and plant species respond in different ways to the
effects of climate change.' In short, it is far from certain
that increased carbon dioxide will continually yield greater
crop production in the United States, and many studies
indicate that long-term crop production will suffer. Nev-
ertheless, the Addendum proclamation is not necessarily
false; it is, rather, misleading, and it is not obvious that
such a misleading statement would satisfy the false require-
ment of a fraud claim."®

It seems clearer, however, that the Addendum state-
ment about crop production and others like it would be
considered material. In different contexts, the materiality
requirement may rest on either an objective or subjective
standard,'” and there are several different tests for mate-
riality.""® Securities regulations, and the materiality tests
used therein for statements about uncertain future events,
may provide some context."” Would the statement about
crops, for instance, be important to decisionmakers and
voters?'?® Would it alter the “total mix” of information
upon which a decisionmaker relies?’?' What is the probabil-
ity of future crop failures, and what is the projected mag-
nitude of damages?'?? These questions would likely require
a factual determination,'” yet even a cursory examination
demonstrates the materiality of the statement. While the
probability of occurrence is debatable, the potential mag-
nitude of damages is immense. A reasonable politician,
in making decisions that affect the future of the United
States, would likely find possible catastrophic damage to
America’s breadbasket to be important in the total mix of
information she uses in making a decision. The materiality
requirement thus does not present a substantial barrier to
a successful lawsuit, but the falsity requirement provides a
significant hurdle to potential plaintiffs and prosecutors.

113. Id. at 49.

114. U.S. CLiMATE CHANGE IMPACTS, supra note 28, at 71-78 (noting that
“[c]limate change can have both beneficial and detrimental impacts on plants”).

115. /d.

116. Under certain variants of fraud, like §10b-5 actions, the misstatement may
still be misleading enough to be actionable. Virginia Bankshares, Inc. v.
Sandberg, 501 U.S. 1083, 1090-98 (1991) (holding that even opinions may
be actionable as materially misleading facts where opinions are based on
verifiable underlying facts).

117. See 37 C.].S. Fraup §38 (2012).

118. See 37 C.J.S. Fraup §37 (2012).

119. See, e.g., Basic Inc. v. Levinson, 485 U.S. 224, 230-39 (1988).

120. /d.

121. Id. at 231 (expressly adopting the materiality standard from 7SC Industries,
Inc. v. Northway, Inc., 426 U.S. 438 (1976)).

122. Id. at 238 (quoting SEC v. Téxas Gulf Sulphur Co., 401 E2d 833, 849 (2d
Cir. 1968) (en banc)).

123. Id. at 239.
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2. Causation, Damages, and Kivalina

While falsity is an initial hurdle to a successful suit under
the current fraud regimes, causation and damages are most
likely insurmountable barriers. Initially, a plaintiff would
have to prove existing damages, not future or speculative
damages. The requirement of existing and tangible dam-
ages significantly limits possible plaintiffs and prosecutions.
Moreover, it is difficult, if not impossible, to causally link
damages to misrepresentations of climate science. Global
warming is causing changes in the frequency, intensity,
duration, and timing of extreme weather events.”* Some
extreme weather events, like extreme heat, are noticeably
increasing already.'”” Traditionally, scientists have been
hesitant to attribute any specific extreme weather or cli-
mate event to anthropogenic climate change.”?® Recently,
however, new attribution studies are showing the link
between specific events and climate change.’” Neverthe-
less, a plaintiff or prosecutor would first need to establish
that the damages stem from climate change, and not natu-
ral variability.'?*

The causal challenge is further compounded by the
need to connect the damages to the misrepresentation. A
case that does not involve fraud claims, Native Village of
Kivalina v. ExxonMobil,” demonstrates the difficulty in
connecting misrepresentations to damages. In 2009, the
village of Kivalina brought suit in the Northern District
of California for claims of nuisance—under both state and
federal common law—and civil conspiracy'® against 24
defendants, primarily domestic electric utilities and inter-
national oil companies like ExxonMobil and American
Electric Power Company.”®' The complaint alleged, inter

124. INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, SPECIAL REPORT, MAN-
AGING THE Risks oF EXTREME EVENTs AND DisasTeErRs To ADvANCE CLi-
MATE CHANGE ADAPTATION 7 (2012).

125. See Press Release, Met Office, Extreme Heat Becoming More Likely Under
Climate Change (July 10, 2012), http://www.metoffice.gov.uk/news/re-
leases/archive/2012/bams-state-of-the-climate (last visited Oct. 21, 2013);
see also Stefan Rahmstorf & Dim Coumou, Increase of Extreme Events in a
Warming World, 108 Proc. Nar’L Acap. Scr. 17905, 17905 (“[T]he ratio
of daily record highs to record lows is currently twice as large as what would
be expected in a stationary climate in . . . the United States. . . .”).

126. See Alister Doyle, Climate Change, Extreme Weather Link Becoming More Ap-
parent, HUFFINGTON Post, http://www.huffingtonpost.com/2012/07/27/
climate-change-extreme-weather_n_1709603.html (last visited Oct. 21,
2013).

127. Id.

128. Even if, for instance, a plaintiff can show that the damages stem from a
hurricane that was affected by climate change, the question then becomes
“was the hurricane caused by climate change, or merely strengthened?” If
it was only strengthened, what portion of the damages are attributable to
man’s influence?

129. The Village of Kivalina is a “the governing body of an Inupiat Eskimo village
of approximately 400 people who reside in the City of Kivalina” in Alaska.
Native Vill. of Kivalina v. ExxonMobil Corp. (Kivalina 1), 663 F. Supp. 2d
863, 868, 39 ELR 20236 (N.D. Cal. 2009), aff, No. 09-17490, 2012 WL
4215921 (9th Cir. 2012).

130. Complaint, Native Vill. of Kivalina v. ExxonMobil Corp., 663 E Supp.
2d 863, 39 ELR 20236 (N.D. Cal. 2009), affd, No. 09-17490, 2012 WL
4215921 (9th Cir. 2012) (CV 08 1138).

131. Kivalina I, 663 E. Supp. 2d at 868 n.1 (“Defendants are: (1) ExxonMo-
bil Corporation; (2) BP PL.C.; (3) BP America, Inc.; (4) BP Products
North America, Inc.; (5) Chevron Corporation; (6) Chevron U.S.A., Inc.;
(7) ConocoPhilips Company; (8) Royal Dutch Shell PL.C.; (9) Shell Oil
Company; (10) Peabody Energy Corporation; (11) The AES Corpora-
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alia, that the defendants’ GHG emissions contributed to
global warming, which then led to diminished Arctic sea
ice—which traditionally protected the village from win-
ter storms—and as a result, the village would have to be
relocated.’” Further, the village alleged that a group of
the defendants'®® engaged in conspiracies to contribute to
global warming and to

participate in an agreement to mislead the public with
respect to the science of global warming and to delay pub-
lic awareness of the issue—so that they could continue
contributing to, maintaining and/or creating the nuisance
without demands from the public that they change their

behavior as a condition of further buying their products.'*

The district court dismissed the claim, holding that the
plaintiffs did not satisfy Article III standing requirements
and that the suit raised nonjusticiable political questions.'®
The decision never mentioned the conspiracy claim, and
instead focused on whether the nuisance claims could
meet the standing and political question challenges.'** On
appeal, the U.S. Court of Appeals for the Ninth Circuit

affirmed the decision,'”” and noted that the “civil conspir-

tion; (12) American Electric Power Corporation; (13) American Electric
Power Services Corporation; (14) DTE Energy Company; (15) Duke En-
ergy Corporation; (16) Dynergy Holdings, Inc.; (17) Edison International;
(18) MidAmerican Energy Holdings Company; (19) Mirant Corporation;
(20) NRG Energy; (21) Pinnacle West Capital Corporation; (22) Reliant
Energy, Inc.; (23) The Southern Company; and (24) Xcel Energy, Inc.”).

132. Id. at 868. 2012 set many records for Arctic sea ice, including the record
for lowest recorded minimum extent in the satellite record. Arctic Sea Ice
Extent Settles at Record Seasonal Minimum, NAT'L SNow & IcE Data CEN-
TER, http://nsidc.org/arcticseaicenews/2012/09/arctic-sea-ice-extent-settles-
at-record-seasonal-minimum/ (last visited Oct. 21, 2013); Arctic Sea Ice Hits
Smallest Extent in Satellite Era, NASA, http://www.nasa.gov/topics/earth/
features/2012-seaicemin.html (last visited Oct. 21, 2013). Arctic sea ice
volume decreased at an even faster pace than extent and also set a mini-
mum record in September 2012. See Porar Sci. Crr., UN1v. oF WasH.,
Arctic Sea Ice Volume Anomaly, Version 2, http://psc.apl.washington.edu/
wordpress/research/projects/arctic-sea-ice-volume-anomaly/  (last  visited
Oct. 21, 2013); Ramez Naam, Arctic Sea Ice: What, Why, and What Next,
Scr. Am. BLog (Sep. 21, 2012), htep://blogs.scientificamerican.com/guest-
blog/2012/09/21/arctic-sea-ice-what-why-and-what-next/ (last visited Oct.
21, 2013).

133. The “Conspiracy Defendants” were ExxonMobil, American Electric Power
Company, BP America Inc., Chevron Corporation, ConocoPhillips Com-
pany, Duke Energy, Peabody, and the Southern Company. Complaint at
€269, supra note 130.

134. Id.

135. Kivalina I, at 882. For more on this case and the reasoning behind the dis-
missal, see generally Randall S. Abate, Public Nuisance Suits for the Climate
Justice Movement: The Right Thing and the Right Time, 85 WasH. L. Rev.
197, 223-40 (2010).

136. Kivalina I, 663 F. Supp. 2d at 870.

137. Native Vill. of Kivalina v. ExxonMobil Corp. (Kivalina II), 696 F3d 849,
858 (9th Cir. 2012). The Ninth Circuits decision did not explicitly af-
firm the standing and political question doctrine holdings of the district
court, but rather relied on the Supreme Court’s 2012 decision in American
Electric Power Co. v. Connecticut, 131 S. Ct. 2527, 41 ELR 20210 (2011),
which found public nuisance claims displaced by EPA’s authority to regu-
late GHGs. Id. at 857. The American Electric decision itself relied on the
Supreme Court’s ecarlier holding in Massachusetts v. EPA, 549 U.S. 497, 37
ELR 20075 (2007). Am. Elec., 131 S. Ct. at 2537-38. The American Electric
decision expressly held that EPA’s authority to regulate GHGs displaced fed-
eral nuisance suits seeking abatement of GHG emissions in fossil fuel power
plants. Am. Elec., 131 S. Ct. at 2537. The court did not expressly extend
this climate change holding to either state-law claims of nuisance, Am. Elec.,
131 S. Ct. at 2540, or to federal nuisance claims seeking damages. Michael
B. Gerrard, What Litigation of a Climate Nuisance Suit Might Look Like, 121
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acy claim is dependent upon the success of the substantive
claim,” and thus must fail alongside the nuisance claims.'?*

Because neither court discussed the civil conspiracy
claim in depth, it is difficult to know how such a claim
would fare. The defendants in the case, however, provided
compelling arguments against a successful claim, noting
an “attenuated and remote” causal chain.'” Indeed, estab-
lishing causation would theoretically require a plaintiff
or prosecutor to prove a series of causal steps: first, that
defendants’ misrepresentations created doubt in the minds
of the public or politicians; next, that the doubt prevented
the public or politicians from demanding action on climate
change; that had the public or politicians known the truth,
they would have demanded action, or launched a mass
boycott of defendant’s products that would have spurred
action; that if the boycott or demand for action had
occurred, defendants would have released a lesser amount
of GHG emissions; and finally, that if the defendants had
released less GHG emissions, the resulting climate change
would be less, and the damages would not have occurred,
or would have been less severe.!%

Kivalina demonstrates three key causal links that make
traditional fraud an unlikely remedy for the knowing or
reckless distortion of climate science. First, is the link
between the misinformation and the failure of the United
States to act. Second, is the link between the failure to act
and increased global warming. Finally, there is the link
between climate change and the specific damage at issue
in the lawsuit. Each link in the causal chain is a weak link;
collectively, the chain cannot withstand any resistance.

3. Reliance

A fraud plaintiff or prosecutor would also have the added
burden of proving that the damages were not just caused
by the misrepresentation, but also by the victim’s reliance
on the misrepresentation. For private plaintiffs, this is a
philosophically impassible roadblock. How could a climate
change victim show that he or she relied on the misrepre-
sentations of a think tank or scientist? Would the victim
first have to prove that he or she actually heard the misrep-
resentation, and then changed his or her actions accord-
ingly? Moreover, what kind of changes in behavior would
suffice to establish reliance? Would voting or purchasing
habits suffice? What if the person had always voted for
politicians that support action on climate change, and had
never bought from the underlying source of emissions, but
for completely unrelated reasons? Could the victim be said
to have relied on the misrepresentation? Indeed, the chal-

Yate L.J. OnLiNg 135, 135 (2011) (suggesting that federal common-law
claims for money damages may still survive). It is not yet clear whether the
Ninth Circuit’s extension of the American Electric holding will survive or be
adopted by other circuits.

138. Kivalina II, 696 F.3d at 858.

139. See Motion of Certain Utility Defendants to Dismiss Plaintiffs’ Civil Con-
spiracy Claim, Native Vill. of Kivalina v. ExxonMobil Corp., 663 E Supp.
2d 863, 39 ELR 20236 (N.D. Cal. 2009) (No. C 08-1138 SBA), 2008 WL
2675877, affd, 696 E.3d 849, 854 (9th Cir. 2012).

140. See id.
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lenge of establishing both causation and reliance would
likely bar any possible recovery for fraudulent misrepre-
sentation of climate science. Because fraud has stringent
reliance, causation, damages, and falsity requirements, it
simply does not provide a valuable framework in which to
address climate science distortion.

B.  Perjury

Like fraud, perjury is not a sufficient remedy for the know-
ing or reckless distortion of climate science. Perjury is
unprotected speech because it “is at war with justice . . . .74
Perjured speech is not only false, it also “ undermines the
function and province of the law and threatens the integrity
of judgments.”'*> The elements of perjury are straightfor-
ward: (1) a person makes a statement of material fact that
he or she does not believe to be true; (2) to a competent tri-
bunal; (3) after taking an oath of truth administered by the
United States.' It is immediately clear, however, why this
cause of action will not suffice to address the misrepresenta-
tion of climate science. First and foremost, it only applies in
situations where a person has taken an oath of truth. This
requirement prevents the cause of action from being used
against think tanks that issue misleading reports or state-
ments made on television. Further, future speakers may
simply refuse to appear before Congress—and instead con-
strain their misinformation to other outlets—if a success-
ful perjury suit was brought against someone for testifying
in front of Congress. And ironically, the Daubert standard
that regulates complex scientific evidence in courts might
actually prevent perjury in courtrooms by disallowing the
testimony of serial misinformers during climate cases.
Additionally, perjury requires proof that the person
did not believe the statement to be true.'™ The speaker
must willfully and knowingly make the false statement.'®
Proving what a person actually believes, absent a smoking
gun document, is nearly impossible. Moreover, an answer
that is technically true, even if intended to mislead, is not
perjury if the question asked was not sufficiently specific
and clear."¢ In short, the falsity requirement for perjury is
incredibly stringent; it allows speakers to couch their words
in a manner that protects them from successful prosecu-
tions. This is especially true in a scientific arena because
uncertainties provide room for disagreement, even if it is
specious, and complexities may prevent sufficiently specific
and clear questions from prosecutors or congresspersons.
The contours of perjury are most likely too malleable, and
its application too narrow, to allow a successful perjury
prosecution for the distortion of climate science.

141. In re Michael, 326 U.S. 224, 227 (1945).

142. United States v. Alvarez, 132 S. Ct. 2537, 2546 (2012) (plurality opinion).

143. 18 U.S.C.A. §1621 (West 2012).

144. Id.; United States v. Bronston, 453 E.2d 555, 557 (2d Cir. 1971), revd, 409
U.S. 352 (1973) (reversed on other grounds).

145. United States v. Dunnigan, 507 U.S. 87, 94 (1993).

146. Bronston, 453 E2d at 557-58 (“In order to support a perjury conviction, the
question asked must be of such clarity that it is capable of eliciting an answer
which the defendant knows to be false; that is, it must adequately test the
defendant’s belief in the truthfulness of his answer.”) (citation omitted).
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C. Defamation

Unlike fraud and perjury, defamation focuses on attacks
to a person’s integrity.'” Defamation includes both libel
and slander. It requires (1) a false and defamatory state-
ment, (2) an unprivileged publication, (3) culpability of at
least negligence, and (4) either special harm or per se harm,
dependent on the specific form of defamation.® Where
the subject of the defamatory statement is a public offi-
cial, the speaker must act with either knowledge or reck-
less disregard for the falsity of the statement.' Like fraud
and perjury, defamation is proscribed in part because it has
existed as a cause of action since before the First Amend-
ment was adopted and protects a long-recognized interest
in one’s own reputation.’

In the climate change context, misinformers often
undermine the science through attacks on the competence
or integrity of climate scientists.””" One subject of repeated
attacks is Dr. Michael Mann, a researcher at Pennsylvania
State University.”> Dr. Mann’s early work on climate recon-
structions, which came to be known as the “Hockey Stick”
graph, has been vigorously attacked for over a decade.”
The attacks include allegations that Dr. Mann intention-
ally manipulated data to support his desired results, and
were bolstered by the Climategate “scandal.”’** More recent
climate reconstructions using a variety of climate proxies,
however, have confirmed the basic findings of the original
graph.’ Moreover, several independent investigations—by
Pennsylvania State University, the National Science Foun-
dation, the U.S. Environmental Protection Agency (EPA),
the U.K. House of Commons Science and Technology
Committee, and elsewhere—have confirmed that there
was no wrongdoing on the part of Dr. Mann and, despite
some minor statistical flaws in the original research, the
overall conclusions were sound."

147. RopNEY A. SMOLIA, 1 Law oF DEramaTioN §1:1 (2d ed.).

148. United States v. Alvarez, 132 S. Ct. 2537, 2553 (2012) (plurality opinion)
(quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964)); Re-
STATEMENT (SECOND) OF TorTs §558 (1977).

149. Alvarez, 132 S. Ct. at 2563.

150. Id. at 2545, 2561.

151. See Oreskes & CONWAY, supra note 7, at 1-6, 197-213 (discussing the at-
tacks on Ben Santer). Singer and Frederick Seitz accused Santer of fraud and
spreading scientific misinformation, see id., an irony not lost on the author
of this Article.

152. Michael E. Mann, ReaL CLIMATE, http://www.realclimate.org/index.php/
archives/2004/12/michael-mann/ (last visited Dec. 5, 2012).

153. John Collins Rudolf, 7he “Hockey Stick” Lives, N.Y. Times Brog (Sept. 23,
2010), htep://green.blogs.nytimes.com/2010/09/23/the-hockey-stick-lives/
(last visited Oct. 21, 2013).

154. Id.

155. See generally Eugene R. Wahl et al., An Archive of High-Resolution Tempera-
ture Reconstructions Over the Past 2+ Millennia, 11 GEOCHEMISTRY, GEO-
pHysICs, GEosysTEMS (G?) (2010); Michael E. Mann et al., Proxy-Based
Reconstructions of Hemispheric and Global Surface Temperature Variations
Over the Past Two Millennia, 105 Proc. Nar’L Acap. Sci. 13252 (2010);
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE
2007: Tue Praysicar ScieNce Basis. CONTRIBUTION OF WORKING GRroup |
TO THE FOURTH ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL
oN CrLimaTE CHANGE ch. 6, 466-74 (2007).

156. Sal Gentile, Judge Denies Request for Records in UVA Climate Case, PBS (Aug.
30, 2010), http://www.pbs.org/wnet/need-to-know/the-daily-need/virgin-
ia-attorney-general-vows-to-try-again-in-climategate-records-case/3200/
(last visited Oct. 21, 2013).
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Despite the exoneration of Dr. Mann by the investi-
gations and the confirmation of his work by subsequent
research, the attacks continued.”” Dr. Mann has been
accused of academic fraud and was compared to convicted
child molester and former Pennsylvania State football
coach Jerry Sandusky.”® Dr. Mann subsequently filed a
libel suit against the Competitive Enterprise Institute and
the National Review, both of which ran the article that
claimed that Dr. Mann “molested data,” among other
things.” In 2013, a District of Columbia Superior Court
denied the motions to dismiss by the defendants.'® The
court held that, at that early stage of the litigation, the
defendants’ various comments about Dr. Mann “are not
pure opinion but statements based on provably false facts,”
“demonstrate[ ] something more and different than honest
or even brutally honest commentary,” and “were not simply
thetorical hyperbole.”" Moreover, and more importantly,
the court found that Dr. Mann presented “sufficient evi-
dence to find that further discovery may uncover evidence
of “actual malice” by the defendants.!®

Nevertheless, the Mann lawsuit illustrates that despite
the remedy of a libel suit, defamation will not significantly
address the damage of the reckless or intentional distor-
tion of climate science. First, his suit will be very difficult
to prove,'® even though accusations of criminal behavior
(e.g., fraud) are libelous unless trivial.'** It is likely that Dr.
Mann will be found to be a public figure,'® which raises
the threshold of proof for plaintiffs, who must show that
defendants acted with actual malice.'® Moreover, it is
unlikely that he will be able to show pecuniary damages
stemming from the statements, and although he would
likely be eligible for nominal reputational damages, quan-
tifying such damages is difficult.'” Indeed, the Supreme
Court’s decision in Gertz v. Robert Welch, Inc.'® sought to
limit “gratuitous awards of money damages far in excess of
any actual injury” in defamation cases. It is not clear what
effect the Gertz holding will have on purely nominal dam-

157. Rudolf, supra note 153.

158. See Suzanne Goldenberg, Climate Scientist Michael Mann Sues Over Sex Of
Jender Comparison, THE GUARDIAN (Oct. 24, 2012), http://www.guardian.
co.uk/environment/2012/oct/24/climate-scientist-michale-mann-sues (last
visited Oct. 21, 2013) (discussing attacks by the National Review and Com-
petitive Enterprise Institute); Gentile, suprz note 156 (discussing the failed
fraud investigation of Virginia Attorney General Ken Cuccinelli).

159. See Complaint at 10, Mann v. National Review, Super. Ct. D.C. (No.
0008263-12), available at http://legaltimes.typepad.com/files/michael-
mann-complaint.pdf.

160. Mann v. National Review, Inc., No. 2012 CA 008263 B (Sup. Ct. D.C.
2013) (order denying motion to dismiss).

161. Id, at 15-17.

162. Id. at 21.

163. See Puneet Kollipara, Climate Scientist Mann Faces Obstacles to Winning
Libel Lawsuit, Legal Experts Say, Scr. Mag. (Oct. 26, 2012), http://news.
sciencemag.org/scienceinsider/2012/10/climate-scientist-mann-faces-obs.
hetml?ref=hp (last visited Oct. 21, 2013).

164. See Davip A. ELDER, DEFaMATION: A LawyER’s GUIDE §1:10 (2012).

165. Mann, No. 2012 CA 008263 B, at 20 (“Plaintiff does not seriously chal-
lenge the assertion that he is a public figure and the Court finds that given
his work and notoriety the characterization as a public figure (albeit argu-
ably limited) is appropriate.”).

166. United States v. Alvarez, 132 S. Ct. 2537, 2563 (2012) (plurality opinion).

167. See Dan B. DoBBs ET AL., supra note 103, at §574.

168. Gertz v. Robert Welch, Inc., 418 U.S. 323, 349 (1974).
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ages in a libel suit,'” but it is unlikely that a court would

award overwhelming damages in this case. Furthermore,
it is hard to see what reputational damages Dr. Mann has
suffered from any of the attacks over the years. Dr. Mann
is still employed at a prestigious institute for climate stud-
ies, the scientific community has awarded him numerous
honors for his work, and he has repeatedly been vindi-
cated in scientific investigations. His reputation amongst
those who believe climate change is a hoax likely has not
decreased based on these most recent attacks, as it was not
well-regarded before the most recent attacks. Thus, even if
Dr. Mann prevails in his suit, it is not clear that the award
of damages would be large enough to discourage future
attacks on climate scientists. Indeed, a minimal award in
Dr. Mann’s case may have an unintended consequence:
perversely, it could chill future defamation lawsuits, as cli-
mate scientists, unlike well-funded think tanks, may not
be able to afford to engage in litigation solely to vindicate
their reputation.

More important, however, is that vindication for the
scientist does not necessarily include vindication for the
underlying science—conclusions of science cannot claim
damage to reputation. Further, if Dr. Mann prevails, dis-
torters could and likely would simply change tack and
argue that his work is flawed due to incompetence, or that
he unintentionally distorted his data due to unconscious
political or ideological motivations. By changing the nature
of the accusations, the misinformers would almost cer-
tainly survive defamation suits. As noted above, despite the
many confirmations of Dr. Mann’s conclusions, attacks on
the Hockey Stick and Dr. Mann’s integrity persist.'”* There
is no reason to believe that a single victory in a defamation
suit would stop future attacks on Dr. Mann, other scien-
tists, or the science itself. Like fraud and perjury causes of
action, defamation fails to address the knowing or reckless
distortion of climate science. Because the consequences are
so great, and because the current legal regime provides no
means to abate the underlying offense, the United States
should adopt a new cause of action to address the knowing
or reckless distortion of climate science.

Ill. Misrepresentation Confrontation:
A New Cause of Action

This part proposes a new civil claim, the fraudulent mis-
representation of climate science, that is narrowly tailored
to address the knowing or reckless distortion of climate
science. First, this part will present a justification for such
a cause of action. Then, it will describe the cause of action
and explain why the new claim will be sufficiently narrow to
prevent abuse, but broad enough to provide some recourse
for those damaged by the fraudulent misrepresentations.

169. RESTATEMENT (SECOND) OF TorTs §620 cmt. ¢ (1977).
170. Rudolf, supra note 153.
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A.  Justification for a New Cause of Action

At the outset, I would like to acknowledge that even the
thought of a new cause of action that restricts climate
science misrepresentation offends, for many, traditional
notions of free speech. Yet conceptually, the fraudulent
misrepresentation of climate science is not so different from
the other traditionally unprotected forms of false speech;
indeed, it may be, as described by the Supreme Court in
Alvarez, a form of speech that has “been historically unpro-
tected, but ha[s] not yet been specifically identified or dis-
cussed as such in our case law.””" Forms of false speech
that infringe upon cognizable interests are often prohib-
ited. When communicated lies damage a person’s reputa-
tion and integrity, for instance, defamation suits provide a
means of recourse. When a person or corporation makes
material misrepresentations that lead to tangible economic
damages, the law provides a mechanism to remedy the
wrong. Few in the legal profession, however, would contend
that traditional fraud and defamation should be protected
speech. Yet, climate change portends damages—both
physical and economic—that greatly exceed the damages
that result from traditional fraud.””> Millions of Americans
will be at risk for devastating economic losses from extreme
weather events and rising sea levels if climate change con-
tinues unabated. Moreover, millions will be at risk of direct
physical damages, such as increased illnesses from extreme
heat and the spread of infectious diseases, or death from
extreme weather events.””> Fraud causes of action protect
victims from profiteering predators; because the potential
damages are so great, the public deserves the same protec-
tion from those actors that profit from the reckless distor-
tion of climate science.

In addition to touching upon the legally cognizable
interests of private citizens, the fraudulent misrepresenta-
tion of climate science, like perjury, undermines the effi-
cient operation of government. The Alvarez Court noted
that perjury is unprotected because it “‘is at war with jus-
tice’ [and] can cause a court to render a ‘judgment not rest-
ing on truth.”” Likewise, lying to a government official
does not merit First Amendment protection because it

171. United States v. Stevens, 130 S. Ct. 1577, 1586 (2010).

172. A 2012 report from the World Bank noted tha, at the current pace of GHG
emissions, the planet could warm by four degrees Celsius over pre-industrial
levels as early as the 2060s. Tue WorLD Bank, TurN DowN THE HEaT:
Why A 4°C WarRMER WORLD Must BE AvOIDED xiii (2012), available at
http://climatechange.worldbank.org/sites/default/files/ Turn_Down_the_
heat_Why_a_4_degree_centrigrade_warmer_world_must_be_avoided.
pdf. The report further notes:

The 4°C scenarios are devastating: the inundation of coastal cities;
increasing risks for food production potentially leading to higher
malnutrition rates; many dry regions becoming dryer, wet regions
wetter; unprecedented heat waves in many regions, especially in the
tropics; substantially exacerbated water scarcity in many regions;
increased frequency of high-intensity tropical cyclones; and irre-
versible loss of biodiversity, including coral reef systems.
Id. at ix (emphasis added).

173. U.S. CLiMATE CHANGE IMPACTS, supra note 28, at 89-98.

174. United States v. Alvarez, 132 S. Ct. 2537, 2546 (2012) (plurality opinion)
(quoting In re Michael, 326 U.S. 224, 227 (1945)).
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interferes with the function of government."” The inten-
tional or knowing distortion of climate science is similarly
at war with justice and impedes the efficient operation of
government. In the context of climate justice, the danger
is clear; the government enacts or fails to enact laws based
on an incomplete or inaccurate picture of the underlying
science. The laws, and decisions based on laws, will not
rest on truth. Consequently, victims of climate change, like
those in Kivalina, have no access to justice, through either
legislation or the courts.

Further, the government cannot efficiently function
when the total mix of information on climate science is
sufficiently distorted.”” Indeed, the prevalence of climate
science misinformation, both generally and in congres-
sional hearings, likely has contributed to the lack of a
congressional response to climate change. As a result, gov-
ernmental agencies and courts are not properly prepared to
deal with the challenges of climate change. The U.S. Court
of Appeals for the District of Columbia (D.C.) Circuit in
2012 held that EPA was rational in finding that climate
change creates risks to agriculture, energy, and infrastruc-
ture and poses a threat to public health and welfare.””” In so
holding, the court concluded that “EPA is not required to
re-prove the existence of the atom every time it approaches
a scientific question.””® Yet, in many courts, administra-
tive proceedings, and in Congress, advocates of responsible
measures to address climate change are required to reprove
the existence and dangers of climate change simply because
the misinformation machine continues to distort the sci-
ence. Whenever the issue of climate change arises, the gov-
ernment must waste time and money reestablishing that it
is a threat that must be addressed. Instead of accepting the
absurdly broad consensus on a monumentally important
issue and addressing the challenge, the members of Con-
gress instead squabble over whether or not climate change
is actually a massive, multinational, and multigenerational
conspiracy. Thus, because of its similarity to prohibitions
against fraud and perjury, the intentional or reckless dis-

175. Id. at 2554 (Breyer, J., concurring).

176. An example of this governmental inefficiency is the disconnect between the
military and Congress on the issue of climate change. The 2010 Quadren-
nial Defense Review Report compiled by the U.S. Department of Defense,
noted that climate change will “shape the operating environment, roles, and
missions” in which the armed forces engage and act as an “accelerant of
instability or conflict.” See DEP'T OF DEFENSE, QUADRENNIAL DEFENSE RE-
viEw REPORT 85 (2010), available at http://www.defense.gov/qdr/images/
QDR _as_of__12Feb10_1000.pdf. Further, Rear Admiral David Titley, the
former chief oceanographer and navigator for the U.S. Navy and current
assistant deputy chief of Naval Operations for Information Dominance, has
noted that the changing Arctic environment presents national security im-
plications for the Navy and that climate change poses serious challenges to
military infrastructure. See Hearing on the Navy’s Climate Change Interests Be-
fore the Subcomm. on Energy & Env't of the H. Comm. on Sci. & Tech., 111th
Cong. 3-8 (2010) (statement of Rear Admiral David Titley, Oceanographer
of the Navy Director, Task Force Climate Change). The military has made it
clear that climate change is a very real and important consideration moving
forward. Congress, through its failure to act on climate change, ensures that
climate change will become a bigger burden for the military, and does not
properly empower the military to deal with climate change.

177. See Coalition for Responsible Regulation, Inc. v. EPA, 684 E3d 102, 121-
22,42 ELR 20141 (D.C. Cir. 2012).

178. Id. at 120.
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tortion of climate science might constitute a category of
speech that is already unprotected, but simply has not yet
been identified by the courts.'”

Even if the prohibition does not merit exemption from
First Amendment protection, it still may survive the
exacting scrutiny applied to content-based restrictions on
speech. The government has compelling interests in pro-
hibiting the intentional or reckless distortion of climate
science. Climate change poses potentially catastrophic
consequences, both economic and physical, to the Ameri-
can public; it threatens public health and welfare, infra-
structure, global stability, agriculture, energy security, and
even the geographic composition of the nation.'™ Inten-
tional or reckless misinformation greatly increases the risk
of those dangers because it slows or prevents a coordinated
and appropriate response to climate change. The govern-
ment interest could hardly be more compelling.

Yet, to remove targeted speech from the protective
shadow of the First Amendment, the prohibition on the
speech must also “be ‘actually necessary’ to achieve its
interest.”®! Generally, the “remedy for speech that is false
is speech that is true.”'® A brief look at the history of
the climate change discussion demonstrates that true
speech is not a sufficient remedy for the dangers posed
by the reckless distortion of climate science. In 1988,
James Hansen, director of the National Aeronautics and
Space Administration’s (NASA’s) Goddard Institute for
Space Studies, testified before Congress that, “global
warming is now large enough that we can ascribe with a
high degree of confidence a cause and effect relationship
to the greenhouse effect.”’® In over two decades since,
the scientific consensus on global warming has strength-
ened considerably. The Intergovernmental Panel on Cli-
mate Change concluded in its 2007 Fourth Assessment
Report that the “[w]arming of the climate system is . . .
unequivocal,” and that “[m]ost of the observed increase in
global average temperatures since the mid-20th century
is very likely due to the observed increase in anthropo-
genic GHG concentrations.”** Similarly, the U.S. Global
Change Research Program concluded that the warming
is unequivocal and primarily caused by human-induced
GHG emissions.'" The national academies of science of
most major industrial nations, including China, France,
Germany, Japan, and the United States, endorse the
consensus position that global warming is both real and
primarily caused by anthropogenic forces.'® Moreover,
most major American scientific bodies support the con-

179. United States v. Stevens, 130 S. Ct. 1577, 1586 (2010).

180. It is difficult to imagine a United States after New York City has relocated
inland, for example.

181. United States v. Alvarez, 132 S. Ct. 2537, 2549 (2012) (plurality opinion).

182. Id. at 2550.

183. OREsKEs & CONWAY, supra note 7, at 184.

184. IPCC SyNTHESIs REPORT, supra note 112, at 30, 39.

185. U.S. CLimare CHANGE IMPACTS, supra note 28, at 9.

186. See G8+5 Acapemies JoINT STATEMENT: CLIMATE CHANGE AND THE
TRANSFORMATION OF ENERGY TECHNOLOGIES FOR A Low CARBON FUTURE,
available at http:/[www.nasonline.org/about-nas/leadership/president/state-
ment-climate-change.pdf (last visited Oct. 21, 2013).
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sensus.”®” In short, there are literally thousands of scien-
tists and thousands of peer-reviewed articles that clearly
and convincingly demonstrate the reality and danger of
anthropogenic climate change.

There has thus been no shortage of “true” language, yet
the federal government has taken no major action on cli-
mate change since Hansen’s 1988 testimony.'®® Moreover,
there is significant evidence of misinformation actually
diluting or overwhelming the counterspeech. As noted
above, several serial misinformers have testified in front
of Congress, presenting a false balance on the issue. Sci-
entists like Frederick Seitz, who previously contradicted
the consensus on the dangers of tobacco smoke, have been
invited to the Oval Office to share their views." Under
the second Bush Administration, the views of NASA cli-
mate scientists were at times “reduced, marginalized, and
mischaracterized.”° That same Bush Administration even
invited Michael Crichton, the fiction writer, to the Oval
Ofhice to share his skeptical views on global warming.™
Senator Inhofe made Crichton’s State of Fear—a fiction
novel that suggests that the science behind global warm-
ing is not robust and that the world’s climate scientists are
willing to lie to promote a radical agenda—required read-
ing for the Senate Committee on Environment and Pub-
lic Works.”? Further, major media outlets have reported
the climate story as though there were two equal sides to
the debate.” Worse, some outlets, like Fox News, go far-
ther than provide false balance and actually distort the
science.” The false speech is simply too widespread to be
defeated by true speech.

Moreover, true speech in the scientific arena is often
difficult for the layperson to digest; it is technical, gener-
ally accompanied by measurements of uncertainty, and
almost always considerably longer than false speech. For
instance, it takes only a few words—"“carbon dioxide is

187. These scientific bodies include the American Association for the Advance-
ment of Science, American Astronomical Society, American Chemical Soci-
ety, American Geophysical Union, American Institute of Physics, American
Meteorological Society, American Physical Society, the National Center
for Atmospheric Research, and the National Oceanic and Atmospheric
Administration. SKEPTICAL SCIENCE, http://www.skepticalscience.com/
global-warming--scientific-consensus-intermediate.htm (last visited Oct.
21,2013).

188. EPA, essentially by default, has the duty to regulate carbon dioxide emis-
sions through the Clean Air Act. See Massachusetts v. EPA, 549 U.S. 497,
533-34, 37 ELR 20075 (2007).

189. OREsKEs & CONWAY, supra note 7, at 7.

190. OrFICE OF INSPECTOR GEN., NAT'L AERONAUTICS AND SPACE ADMIN., IN-
VESTIGATIVE SUMMARY REGARDING ALLEGATIONS THAT NASA SUPPRESSED
CriMATE CHANGE SCIENCE AND DENIED MEDIA AcCEss TO DR. JamEs E.
HanseN, a NASA Scientist 47 (2008). The report also “conclude[d] that
inappropriate political posturing or advantage was the proximate cause in at
least some of these actions.” /d.

191. POWELL, supra note 7, at 81.

192. Id.

193. OREskES & CONWAY, supra note 7, at 7.

194. See HUERTAS & ADLER, supra note 86, at 7 (2012), available at http://www.
ucsusa.org/assets/documents/global_warming/Is-News-Corp-Failing-Sci-
ence.pdf (finding “93 percent of 40 representations of climate science on
Fox News Channel [over a six-month period] to be misleading”). The report
found that Fox News mocked or disparaged climate science, undermined
climate science, cherry-picked data, used totally misleading citations, and
generally misled viewers about climate change. /d. at 8.
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plant food”—to sow doubt about the dangers of increased
atmospheric and oceanic carbon dioxide concentrations.
On the other hand, it takes many more words to dem-
onstrate why such a statement is misleading.'” It is simi-
larly difficult to accurately describe in a few words why
the Climategate allegations were either completely false
or incredibly misleading, but it only took a few out-of-
context sentences to convey wrongdoing."”® In short, mis-
information is often digestible because it can be conveyed
in short sound bytes, while true speech often takes cave-
ats and detailed scientific nuance. Because true scientific
speech is often difficult to broadly communicate, or has
been successfully diluted or overwhelmed by fossil fuel-
funded misinformation, it is not a sufficient remedy for
the dangers posed by the false speech.

False statements are not, and should not be, per se
unlawful."”” But, where a prohibition on the utterance of
false statements is sufficiently narrowed, the prohibition
can safeguard against likely damages that result from the
false statement, while the limitations guard against abuse
of the prohibition by either the public or government
actors.'”® A new cause of action for the fraudulent misrep-
resentation of climate science will be sufficiently narrow to
prevent abuse yet still provide protection for legally cog-
nizable rights, such as the right of citizens to be economi-
cally and physically protected from fraudulent statements,
and the right of the government to base its decisions on
an undistorted marketplace of ideas. As such, the cause of
action is likely within a category of speech that has “been
historically unprotected, but ha[s] not yet been specifically
identified or discussed . . . " Even if it does not meet
this exemption, however, the cause of action is compelled
by the governmental interests of an undistorted market-
place, the welfare of the public, and the absence of suf-
ficient remedies.

B.  Fraudulent Misrepresentation of Climate Science

The fraudulent misrepresentation of climate science draws
elements from both common law and statutory forms of
fraud, and should be statutorily adopted by Congress.
Ideally, both the government—acting through the U.S.
Department of Justice (DOJ)—and private citizens will be
able to initiate civil lawsuits. This Article does not propose
any criminal penalties for the violation of the statute. If
the cause of action is not adopted statutorily, however, it
should be brought as a common-law claim. The elements

195. See discussion at supra note 77, for an example of the amount of speech
necessary to counter such a simple distortion of the science. Further, note
77 actually slights the amount of scientific explanation needed to properly
rebut the claim that increased carbon dioxide concentrations will be increas-
ingly beneficial for society.

196. See, e.g., POWELL, supra note 7, at 159-69.

197. Justice Anthony M. Kennedy noted in Alvarez that the United States does
not want or need Oceania’s Ministry of Truth, in reference to George Or-
well’s classic dystopian novel 7984. United States v. Alvarez, 132 S. Ct.
2537, 2547 (2012) (plurality opinion).

198. Id. at 2554-55 (Breyer, J., concurring).

199. United States v. Stevens, 130 S. Ct. 1577, 1586 (2010).
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are mostly familiar: (1) a false statement of material fact;
(2) knowingly or recklessly made; and (3) with intent to
delay climate change mitigation. The new claim diverges
from traditional fraudulent misrepresentation in a number
of material aspects that make the claim feasible to bring,
yet also prevent its abuse. First, it is based only on actual
misrepresentations, not on omissions. Second, reliance is
presumed but rebuttable. Third, damages and causation
may be presumed or actual, dependent on whether the
claim is brought by a private party or a government actor.
This part examines how the elements of this cause of action
ensure a narrowly tailored claim that prevents abuse yet
still provide legal consequences for the knowing or reckless
distortion of climate science.

l. False Statement

Similar to the falsity requirement for perjury claims, the
falsity requirement for this new cause of action prevents
claims for simply deceptive, but technically true state-
ments. Moreover, there is no allowance for claims based
on omissions, as in §10b-5 actions; statements that car-
bon dioxide is plant food and thus good for the planet,
for instance, would not be actionable, despite being very
misleading. The statement would only become action-
able if demonstrably false.®® The burden to prove falsity
rests with the plaintiff, and provides a substantial hurdle
to a successful suit.?! The Daubert standard, however,
may actually help plaintiffs prove falsity, as defendants
might have trouble getting their expert testimony past
the judge as gatekeeper.?? Moreover, certain scientific
realities are presumed true because those realities are so
well-established in the scientific literature. For instance, it
will be presumed that the planet is warming, that anthro-
pogenic sources represent some portion of the cause, and
that the resulting change poses some threat to humanity.
The burden is on the defendants to demonstrate that the
overwhelming consensus is wrong on those issues. As the
D.C. Circuit noted, it is not incumbent on the plaintiffs
to reprove the atom, gravity, or the existence of the green-
house effect in every lawsuit.

2. Intentionally or Recklessly Made

The stringent falsity standard protects the vast majority of
people who spread misinformation. Even where a statement
is demonstrably false, however, the plaintiff has the addi-
tional burden of proving the defendant made the statement

200. An example of this might be something like, “because CO, is plant food,
increasing the amount of it in the atmosphere will inevitably increase agri-
cultural production and always be beneficial to humans.”

201. See Karl S. Coplan, Climate Change, Political Truth, and the Marketplace of
Ideas, 2012 Utan L. Rev. 545, 570 (2012) (noting the difficulty of finding
“incontrovertible truths” in climate science).

202. For a thorough discussion of how the Daubert standard could be used by
plaintiffs in climate change lawsuits, see generally Ryan Hackney, Flipping
Daubert: Pusting Climate Change Defendants in the Hot Seat, 40 ENvTL. L.
255,258 (2010) (noting that Daubert standard would likely limit the ability
of defendants to introduce contrary scientific evidence).
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with knowledge that it is false, or with reckless disregard
for the truth. This requirement ensures that Americans will
not be subject to lawsuits simply because they believe that
climate change is not happening or that it is not caused by
human activities, or because they believe climate change
will be beneficial 2 Indeed, only those people that either
intentionally spread climate falsehoods or, because of their
training or position, should know that the information
they spread is inaccurate, would be susceptible to suit. For
instance, Singer wrote that neither the satellite record nor
radiosondes show an atmospheric warming between 1978
and 2000, and that the oceans also have not warmed in
that time period.?** The first part of the statement concern-
ing radiosondes and satellites might be categorized as mis-
leading, but not demonstrably false.> The latter part of
the statement, however, would certainly meet the falsity
requirement. It is possible that Singer definitively knows
that the oceans have warmed significantly since 1978. Even
if he does not know, however, Singer is an eminent scien-
tist trained in physics and scientific research, and more-
over, he feels comfortable publishing peer-reviewed articles
on climate change. As such, Singer should know that the
vast majority of the excess energy and warming from the
greenhouse effect over that period went into the oceans.?
In choosing to state something that goes against the vast
majority of scientific evidence, Singer should know there

203. According to a Fall 2012 report, 12% of Americans do not believe global
warming is happening, while another 30% do not believe it is caused by
human activities. ANTHONY LEISEROWITZ ET AL., YALE UNIV. & GEORGE
MasoN Univ., CLIMATE CHANGE IN THE AMERICAN MIND: AMERICANS
GroBaL WARMING BELIEFS AND ATTITUDES IN SEPTEMBER, 2012, at 4, 6
(2012), available ar http://climatechangecommunication.org/sites/default/
files/reports/Climate-Beliefs-September-2012.pdf.

204. Singer, supra note 75.

205. The statement about satellites is misleading for a number of reasons. The
satellite data comes primarily from two sources. First, is Remote Sensing
Systems, which is supported by NASA’s Earth Science Enterprise. See About
Remote  Sensing  Systems, http:/[www.ssmi.com/about_rss/about_rss.html
(last visited Oct. 21, 2013). The second source is the University of Alabama
at Huntsville (UAH), and the program is headed by Roy Spencer and John
Christy, discussed in the introduction to this Article. See Global Temperature
Report, UN1v. OF Ara. IN HUNTSVILLE, http://nsstc.uah.edu/climate/ (last
visited Oct. 21, 2013). Both show a warming trend since measurements
began in 1979. See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE,
CrimaTE CHANGE 2007: THE PHysicAL SCIENCE Basis. CONTRIBUTION OF
WorkING GrouP I TO THE FOURTH ASSESSMENT REPORT OF THE INTER-
GOVERNMENTAL PANEL ON CLiMaTE CHANGE ch. 3, 267 (2007). Using care-
fully picked starting and end dates, however, Singer can claim that there was
no warming between 1978 and 2000, as the trend for that specific period is
statistically insignificant. The longer trend, however, clearly shows warming
consistent with surface warming. See U.S. CrivaTe CHANGE IMPACTS, supra
note 28, at 17. The statement is even more misleading, however, because the
lower part of the atmosphere (the troposphere) is warming, but the upper
part of the atmosphere (stratosphere) is cooling. IPCC AR4 ch. 3, supra
note 47, at 267-69. This pattern of warming in the troposphere and cooling
the atmosphere is actually an indicator that the warming is not caused by
the sun, but rather by GHGs. See INTERGOVERNMENTAL PANEL ON CLIMATE
CHANGE, CLIMATE CHANGE 2007: THE PHysicAL SciENcE Basis. CONTRI-
BUTION OF WORKING GRoOUP | TO THE FOURTH ASSESSMENT REPORT OF
THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE ch. 9, 674 (2007).
In short, Singer is able to take a fact that actually demonstrates humanity’s
influence on the climate and turn it into a misleading statement to convince
people that global warming is not a problem.

206. Dana Nucitelli et al., Comment on “Ocean Heat Content and Earths Radia-
tion Imbalance. II. Relation to Climate Shifts,” 376 Prysics LETTERs A 3466
(2012).
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is a high likelihood that his statements are in fact false.
Because he should know, Singer at least acted recklessly
when he published those statements.

3. Intent to Delay

The new cause of action also requires that the speaker
or writer of the false statement made the statement with
the intent to delay government action to mitigate climate
change. This scienter requirement again protects individu-
als who are simply contrarian, or who have other motives
for spreading misinformation. More importantly, it pro-
tects scientists who pursue alternative hypotheses and
explanations. Proving scienter will be difficult, and it is
not clear exactly what it will require. Will it be enough,
for instance, that the speaker intended to influence public
perception of climate change to indirectly influence gov-
ernmental actions, or must the speaker intend to directly
influence governmental actors? While the scienter require-
ment is still unclear, there are some lines of evidence that
may demonstrate such intent to delay. For instance, inter-
nal documents might show that a think tank spreads such
distortion—despite internal knowledge of the overwhelm-
ing evidence that climate change is a real and growing dan-
ger to the American public—only because the solutions to
climate change pose a threat to the organization’s under-
lying ideology.>”” Or, documents might show that a fos-
sil fuel company itself contributed to the misinformation
campaign because climate solutions threatened the bottom
line. Similarly, documents that show a link between fossil
fuel funding and a scientist or organization may provide
circumstantial evidence of the communicator’s intent to
spread doubt and thus delay action.*® A funding source
alone certainly does not prove that the recipient spread
false information, or that the recipient should have known
the information was false. But, when the elements of falsity
and recklessness have already been established as required
by the cause of action, funding from a company at risk of
financial losses due to climate change solutions will suggest
the reason why the speaker would recklessly or knowingly
spread false information.

207. Such a document was revealed in the Kivalina litigation. See Complaint at
9 205, supra note 130:

The contrarian theories raise interesting questions about our total
understanding of climate processes, but they do not offer convine-
ing arguments against the conventional model of greenhouse gas
emission-induced climate change. [Robert] Jastrow’s hypothesis
about the role of solar variability and [Patrick] Michaels” questions
about the temperature record are not convincing arguments against
any conclusion that we are currently experiencing warming as the
result of greenhouse gas emissions.
(quoting internal memo from the Global Climate Coalition).

208. Indeed, there is publicly available information, often willingly produced by
think tanks, that demonstrates the fossil fuel industry’s support. See Chris
Mooney, Some Like It Hot, MOTHER JoNEs (May/June 2005), http://www.
motherjones.com/environment/2005/05/some-it-hot (last visited Oct. 21,

2013).
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4. Presumed Reliance

In addition to the elements that make the claim difficult
to prove, which in turn help guard against abuse, the cause
of action incorporates some presumptions that make the
claim feasible. First, the traditional fraud element of reli-
ance is presumed. Reliance in the new cause of action imi-
tates the fraud-on-the-market theory of 10b-5 actions®®;
in the climate change context, the fraud infects the mar-
ketplace of ideas, and not the marketplace for securities.
It is thus presumed that the federal government has not
taken significant action to combat climate change because
misinformation permeates the marketplace of ideas upon
which an efficiently functioning government relies.?® This
presumption is merited because—as the Supreme Court
noted in Basic v. Levinson—providing direct proof of some
things, like the government’s reliance, is “for one reason
or another . . . rendered difficult.”" Because of this rebut-
table presumption, a plaintiff or prosecutor is only required
to prove reliance if the defendant offers sufficient evidence
that the misinformation was not relied upon in any way by
any member of the federal government in its decision not
to take meaningful action on climate change.

5. Presumed or Actual Damages and Causation

As with reliance, the damages and causation elements of the
new cause of action are somewhat attenuated to allow for
successful claims. When the government brings the action,
damages are presumed but rebuttable. This presumption
stems from the injury; for the government, intentional or
reckless misrepresentation of climate science threatens the
integrity of the marketplace upon which governmental
decisions rely. Because the government relies on the market-
place, and because it has taken no action to address climate
change, it is presumed that the marketplace is damaged.
Further, the government is tasked to provide for the gen-
eral welfare of the American public.?? Climate change will
undoubtedly injure that citizenry—if it has not already—if
significant steps to mitigate global warming are not taken.
Because the government must make informed decisions to
provide for the general welfare, the intentional distortion of
the marketplace is per se injurious to the government.

For a private actor, however, damages and causation
must be both proved and presumed. First, the plaintiff must
prove that he or she has suffered actual damages, which will
ensure that only ripe claims will be heard; a plaintiff does
not state a prima facie case for future damages, unlike the
government. Further, the private citizen has the significant

209. See Basic v. Levinson, 485 U.S. 224, 243-47 (1988).

210. The irony of affording the government presumed reliance on misrepresenta-
tions when the government could simply change the laws is, again, not lost
on the author. Changing laws, however, is extremely difficult in Congress.
This cause of action, which could theoretically be implemented by a DOJ
interpretation of another fraud statute, and thus would not require a new
statute, would allow at least portions of the government to act while Con-
gress dallies.

211. Id. at 245.

212. U.S. Consr. art. I, §8, cl. 1.
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burden of proving that he or she actually suffered a tangible
injury that resulted, at least in part, from climate change.
As in existing fraud claims, this causal link is daunting.
While this element is a formidable obstacle for many indi-
viduals, it still provides an avenue of relief, particularly for
large groups that have been harmed.?* Moreover, new stud-
ies are emerging that more clearly attribute specific climatic
events to climate change.”"* Moving forward, private plain-
tiffs in a fraudulent misrepresentation of climate science
case likely will have better opportunities to demonstrate
that their damages were caused by climate change.

The private plaintiff is not, however, required to prove
that the damages from climate change were caused directly
by the defendant’s misrepresentations. It is presumed—
once the plaintiff proves falsity, knowledge or reckless-
ness, and intent—that the fraudulent misrepresentation
contributed to climate change through the reliance of the
government. This presumption, like the presumption of
reliance, ensures that practical difficulties do not effectively
bar this new cause of action as a remedy for those most
injured by climate change. Thus, the three causal links that
likely would have proved fatal for the Kivalina plaintiffs is
reduced to one reasonably feasible link.

The elements and implicit presumptions of fraudulent
misrepresentation of climate science ensure that it pro-
vides a realistic cause of action that is not subject to abuse.
It allows the government to protect the general welfare,
and its right to an undistorted marketplace of ideas, and
provides private plaintiffs a remedy for the physical and
economic damages that are partly the result of the con-
certed effort to distort climate science. Additionally, it may
help stem the tide of misinformation that has contributed
to the failure to implement significant mitigation efforts
in the battle against climate change. Because fraudulent
misrepresentation of climate science addresses those legally
cognizable rights, is philosophically akin to existing pro-
hibitions against false speech, provides the remedy for a
currently unaddressed wrong, and is narrowly tailored to
prevent abuse, it should survive First Amendment scrutiny.

213. For instance, it is likely easier for a member of a village like Kivalina to dem-
onstrate that climate change is causing ever-decreasing summer sea ice than
it is for a single, remote small business to prove that its office was destroyed
by a climate change-induced hurricane.

214. See, e.g., Kevin E. Trenberth, Framing the Way to Relate Climate Extremes to
Climate Change, 115 Crimaric CHANGE 283, 283-89 (finding “the clus-
tering of extremes occurs when natural variability creates anomalies that
are in the same direction as global warming . . . [and] all weather events
are affected by climate change because the environment in which they
occur is warmer and moister than it used to be”); Markus G. Donat &
Lisa V. Alexander, 7he Shifting Probability Distribution of Global Daytime
and Night-Time Temperatures, 39 GeopHysicaL Res. LerTers L14707, 1
(2012) (“[TThe distribution of global daily temperatures has indeed become
‘more extreme’ since the middle of the 20th century.”); James Hansen et al.,
Perception of Climate Change, 109 Proc. Nar’L Acap. Scr. E2415, E2415
(“[W]e can state, with a high degree of confidence, that extreme anomalies
such as those in Texas and Oklahoma in 2011 and Moscow in 2010 were a
consequence of global warming because their likelihood in the absence of
global warming was exceedingly small.”).
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IV. Weaknesses of and Reservations About
the New Cause of Action

This Article has proposed a new cause of action to address
the fraudulent misrepresentation of climate science. The
majority of the Article focuses on whether such a cause of
action is feasible, and if so, whether justification for such a
cause of action exists. Although both queries are answered
in the affirmative, there are nevertheless lingering con-
cerns about the cause of action. This part addresses two
of those concerns. First, decisionmakers and, later, defen-
dants may isolate and attack vulnerabilities in the struc-
ture of the claim, rendering it toothless. Accordingly, this
part will identify weaknesses within the claim, weaknesses
that might be addressed and improved upon in the future.
Second, and despite the justifications presented above, the
concept of the cause of action will likely trouble many
readers. The part will thus conclude with an examination
of some reservations that readers and decisionmakers may
have about the proposed cause of action.

A. Weaknesses

The proposed cause of action would likely be subjected
to blistering attacks from scholars, legislators, and free-
speech advocates. Such attacks might focus simply on the
implications of a new restriction on speech, implications
implicitly and explicitly considered in Parts IV.A and IV.B.
In addition to normative questions about the comparative
value of any new cause of action vis-a-vis restrictions on
speech, however, scholars, critics, and litigators are also
likely to explore the cause of action for weaknesses that can
be exploited, or that render it practically unfeasible. With-
out conceding to the validity or superiority of any such
arguments, this section will briefly discuss the inherent
weaknesses of the fraudulent misrepresentation of climate
science, with the acknowledgment that more in-depth
explorations of the topics are warranted, and that the cause
of action is a work in progress.

. Without “Truth,” Can There Be Falsity?

The first and most glaring area of weakness in the cause
of action is the falsity element. In noting the difficulties of
regulating the climate change debate, Prof. Karl Coplan
writes, “climate science is closer to being an idea than an
objective fact.” Further, he argues that an attempt to
“enshrine the climate consensus as an incontrovertible
truth would be contrary to the foundational First Amend-
ment principle that there is no orthodoxy in the U.S. polity
and would violate the ‘profound national commitment to
the principle that debate on public issues should be unin-
hibited, robust, and wide-open.””¢ Professor Coplan’s
concern raises two issues. The first is whether Congress, in
proper deference to the value of public debate, should regu-

215. Coplan, supra note 201, at 570.
216. Id. (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)).
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late the climate change debate in light of scientific uncer-
tainty.?”” The second is whether, in the event that the cause
of action is adopted, uncertainty precludes successful suits.
The first is a difficult issue. Despite Professor Coplan’s
concern that “climate science is closer to being an idea than
an objective fact,” Congress has frequently legislated in
areas of scientific uncertainty,® likely in areas with greater
uncertainty than climate change. Indeed, the underlying
principles of climate change science are well understood,
and supported by decades of research and many lines of
evidence.?” Further, basic risk-management principles are
in fact designed to minimize potential damages where
identified threats are accompanied with uncertainty.??
That climate change is accompanied by uncertainty should
not necessarily deter Congress from taking actions, par-
ticularly where the dangers from not acting are great. But
Professor Coplan’s point about public debate is quite legiti-
mate. It is one thing to legislate actions based on some-
what uncertain science in order to mitigate risk; it is quite
another to legislate speech about that uncertain science.
Additionally, it may be difficult to isolate statements
that are capable of being proved false, and thus subject to
the cause of action. Scientific theories in general, and more
specifically the theory of anthropogenic climate change,
are not subject to absolute proof.??! Instead, science pro-
ceeds on evidence, with scientific ideas becoming more or
less certain, but never with 100% certainty.??> Indeed, the
science of anthropogenic climate change rests on a massive
foundation of scientific evidence gathered from varied and
numerous fields of study, each of which has within it sev-
eral areas of debate and uncertainty.?”> Commentators may

217. While T use the general term “scientific uncertainty” here, uncertainty in
scientific topics, including the climate change debate, actually consists of
many types of uncertainty. See Stephanie Tai, Uncertainty About Uncertainty:
The Impact of Judicial Decisions on Assessing Scientific Uncertainty, 11 U. Pa.
J. Consr. L. 671, 675-83 (2009) (discussing various types of scientific and
legislative uncertainty).

218. See, e.g., id. at 685-87 (discussing the Partial Birth Abortion Act).

219. See, e.g., CLiMATE CHANGE 2007: THE PHYSICAL SCIENCE Basis. CONTRIBU-
TION OF WORKING GROUP | TO THE FOURTH ASSESSMENT REPORT OF THE
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (Susan Solomon et al.
eds., 2007); see also, e.g., SPENCER R. WEART, THE D1scovery or GLOBAL
WARMING (2003) (describing the many decades of scientific research and
various scientific disciplines that established the strong foundation for
climate change science); Cynthia Rosenzweig et al., Asributing Physical
and Biological Impacts to Anthropogenic Climate Change, 452 NaTURE 353
(2008) (discussing trends in many natural systems due to anthropogenic
climate change).

220. See, e.g., Howard Kunreuther et al., Risk Management and Climate Change,
3 Narure Crimate CHANGE 447, 447 (2013) (“A principal purpose of
risk management is to evaluate strategies for responding to an uncertain
threat.”); Roger N. Jones, An Environmental Risk Assessment/Management
Framework for Climate Change Impact Assessments, 23 Nar. Hazarps 197,
197 (2001) (noting “the process of identifying, evaluating, selecting, and
implementing actions to reduce risk to human health and to ecosystems” in
environmental risk management).

221. See Satoshi Kanazawa, Common Misconceptions Abour Science I: “Scientific
Proof,” Psycuor. Tobay (Nov. 16, 2008), http://www.psychologytoday.
com/blog/the-scientific-fundamentalist/200811/common-misconceptions-
about-science-i-scientific-proof (last visited Oct. 21, 2013) (noting that
absolute “proof” is confined to mathematics and logic).

222. Is the Science Settled?, SKEPTICAL SCIENCE, http://www.skepticalscience.
com/settled-science.htm (last visited Oct. 21, 2013).

223. See generally supra note 219. Uncertainties and active debates within climate
science include: the climate sensitivity of the planet, see Dana Nuccitelli &
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argue that uncertainties within climate change science
and the inability to prove a scientific theory absolutely
“true” render the cause of action moot. Proving some-
thing to be “false,” however, does not require the abil-
ity to prove something absolutely “true.” The burden of
proving a civil claim is, and would likely be for this cause
of action, the preponderance-of-the-evidence standard. A
private plaintiff or public prosecutor would therefore only
have to prove by a preponderance of the evidence that a
statement was false, and would not be required to prove
definitively the converse.

Moreover, while it may not be possible to prove with
100% certainty the entire theory of climate change, spe-
cific lines of evidence can be proven. As such, the possi-
bility of actionable statements exists, and some examples
may prove illustrative. For instance, scientists can, and
have, measured sea-level rise.?* It would be false to say, for
instance, that sea levels have not risen globally over the past
50 years. Conversely, it would not necessarily be false to
say that sea levels will not rise at a greater rate because of
human influences. The former would thus be actionable,
while the latter might not. Similarly, it would be false to
say that the extent and volume of Arctic summer sea ice has
not shown a downward trend over the past 30 years, while
it would not necessarily be false to say that Arctic summer
sea ice recovered in 2009. A final example is that atmo-
spheric carbon dioxide levels are demonstrably increasing,
and that the isotopic signature of the carbon dioxide in the
atmosphere points to anthropogenic sources.”” It would
be false, therefore, to proclaim that humans have not con-
tributed to rising atmospheric concentrations of carbon
dioxide, while it may not necessarily be false to say that
the human-caused spike in atmospheric carbon dioxide

Michael Mann, How the Economist Got It Wrong, Opinion in Environment,
AustL. Broap. Co. (Apr. 12, 2013), http://www.abc.net.au/environment/
articles/2013/04/12/3735095.htm (last visited Oct. 21, 2013) (discussing
disagreements in the climatological community about the planet’s climate
sensitivity); measurements of ocean heat content, see John P. Abraham et
al., A Review of Global Ocean Temperature Observations: Implications for
Ocean Heat Content Estimates and Climate Change, Revs. GEOPHYSICS
(forthcoming) (manuscript at 6), available at http://onlinelibrary.wiley.
com/doi/10.1002/rog.20022/pdf (discussing the “challenging problem” of
measuring the thermal energy of the ocean); and the rate and severity of
methane release from the Arctic permafrost, see Xiang Gao et al., Perma-
frost Degradation and Methane: Low Risk of Biogeochemical Climate-Warming
Feedback, 8 ExvrL. Res. LETTERs 035014, 2 (2013), http://iopscience.iop.
org/1748-9326/8/3/035014/pdf/1748-9326_8_3_035014.pdf (describing
the “uncertainty . . . in projections of permafrost degradation and estimates
of current high latitude CH, flux and future methane emission in response
to climate change”). Incidentally, vigorous debate within the climate sci-
ence community strongly suggests that there is no coordinated “hoax” or
conspiracy among climate scientists and, given the difficulty of obtaining
agreement among scientists, lends credence to consensus statements about
climate change.

224. See, e.g., Nathaniel L. Bindoff & Jiirgen Willebrand, Observations: Oceanic
Climate Change and Sea Level, in CLIMATE CHANGE 2007: THE PHYSICAL
ScieNce Basis. CoNTRIBUTION OF WORKING Grour | 1O THE FOURTH
ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE
CHANGE 387 & 410-14 (Susan Solomon et al. eds., 2007).

225. See Piers Forster & Venkatachalam Ramaswamy, Changes in Atmospheric
Constituents and in Radiative Force, in CLimare CHANGE 2007: THE PHysI-
cAL SCIENCE Basis. CONTRIBUTION OF WORKING Group I To THE FOURTH
ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE
CHANGE 137-40 (Susan Solomon et al. eds., 2007).
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will lead to greater warming. It should be noted, however,
that all of the “latter” statements mentioned above might
be proven false under a preponderance standard, due to
the overwhelming scientific evidence and, as mentioned
in Part II1.B.1., a Daubert standard that could provide a
roadblock to opposing expert testimony. In short, there
are observations of global warming that can be classified
as “truth,” and statements that may be classified as “false-
hoods,” assuming one accepts the idea that humans can
indeed “know” anything.??* Accordingly, there are certain
statements that would be subject to the cause of action.

While some statements regarding climate change can
be categorized as true or false, the conclusions and pre-
dictions of climatologists often will not be susceptible to
such easy categorization.?”” The most egregious distortions
of climate science are generally based on the warnings pro-
vided by climate science, or the broader conclusions drawn
from the research, and not necessarily the individual pieces
of evidence that form the basic understanding of climate
change. It is again possible, therefore, that there simply is
not enough verifiable evidence?® of climate change projec-
tions and conclusions to warrant a cause of action that is
reliant on false statements. Despite a possible paucity of
actionable predictions of future impacts of climate change,
there are nevertheless many predictions—made many
years in the past—that can be verified by current condi-
tions. The cause of action may still have value in protecting
the work of scientists like Hansen and his associates, whose
1981 projections of possible temperature rise have thus far
been remarkably accurate considering the vast amount of
uncertainties with which Hansen and other scientists at
the time were confronted.?” By ensuring that past work is
protected from willful distortion, the cause of action may
therefore ensure that distortion of future projections is less-
widely heeded by decisionmakers.

In sum, the falsity element of the fraudulent misrep-
resentation of climate science renders the cause of action
quite difficult to enforce. In fact, that bar to enforcement
is essential, as it provides protection against abuse. Fur-
ther, courts and legislatures are quite capable of grappling
with issues of uncertainty and falsity. Still, the stringent

226. In his intriguing article, Professor Coplan discusses at length various tenets
of epistemology and how “truth” is determined. See Coplan, supra note 201,
at 573-96. While a philosophical discussion of the nature of truth and hu-
mans’ ability to comprehend it is fascinating, it is far beyond the scope of
this Article.

227. See Coplan, supra note 201, at 570 (noting that predictions of future occur-
rences must be verified by reality before those predictions can be accepted
as truth).

228. “Verifiable” is used here to mean that the evidence may be unequivocally
categorized as “truth” for the purposes of this cause of action.

229. See Geert Jan van Oldenborgh & Rein Haarsma, Evaluating a 1981 Tem-
perature Projection, REAL CLIMATE (Apr. 2, 2012), http://www.realclimate.
org/index.php/archives/2012/04/evaluating-a-1981-temperature-projec-
tion/ (last visited Oct. 21, 2013); see also Stefan Rahmstorf et al., Compar-
ing Climate Projections to Observations Up to 2011, 7 ENvTL. RES. LETTERS
044035, 2 (2012), http://iopscience.iop.org/1748-9326/7/4/044035 (last
visited Oct. 21, 2013) (“[The upper limit of Hansen et al. (1981)] cor-
responds to the observed warming trend. They further correctly predicted
that the global warming signal would emerge from the noise of natural vari-
ability before the end of the 20th century.”).
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falsity element may hinder the effectiveness of the cause of
action against the most egregious and dangerous misrepre-
sentations of climate science. As such, the requirement of
a false statement may require tweaking to make the cause
of action more feasible to bring, and more importantly,
more effective in combating the willful distortion of cli-
mate science.

2. Reliance and Causation

Another likely area of attack will be the causation require-
ment. As noted above, this cause of action would not be
the first to allow plaintiffs or prosecutors to rely on dis-
tended theories of reliance and causation.” Nevertheless,
commentators may be troubled by the idea of holding
accountable persons who have not necessarily led directly
to a specified harm. While this is a valid concern, it does
not warrant abandonment of the cause of action. Indeed,
many legally imposed limitations on behavior do not
require causation of specific harm; rather, those restrictions
are designed to curb behavior that society has deemed
dangerous or undesirable. Indeed, where the probability
that the behavior will lead to harm is great, restrictions on
that behavior may be warranted. As this cause of action
infringes on free speech, however, a relaxed attitude toward
causation is unlikely to prevail. Even under a public pros-
ecution, where the damage is to the government’s inter-
est in a representative marketplace of ideas, courts may be
hesitant to allow for presumed causation. There is no easy
answer to this dilemma, and it is likely the element of the
cause of action that is most vulnerable to attack on consti-
tutionality grounds.

3. Reality

While there are other vulnerabilities in the cause of action,
the last discussed here is reality. Put simply, why waste
time discussing something that has virtually no chance of
happening? It is unlikely—given the current tenor of Con-
gress, the unwillingness of courts to uphold restrictions on
speech, and the radical nature of the cause of action—that
any person will ever be successfully prosecuted under the
fraudulent misrepresentation of climate science. To this
attack, the author has no strong counter, save that, as dis-
cussed infra, it is always worthwhile to explore the outer
edges of what is likely, if only to illuminate previously
unforeseen possibilities, and that what seems an impos-
sibility today may, due to changing circumstances, seem
wholly reasonable in the future. As such, it is important to
proactively lay the foundation now for a future in which
the legal community and public at large may demand such
a cause of action.

230. See discussion supra notes 209-11 and accompanying text.
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B. Reservations

In Part III.A., the fraudulent misrepresentation of climate
science was justified under First Amendment grounds. That
part argued that because of the grave danger presented by
the willful distortion of climate science, and because of
the similarity of the behavior to other forms of prohibited
false speech, the cause of action is warranted and should be
implemented. Despite that justification, however, the cause
of action will no doubt continue to trouble some readers,
precisely because of another question it raises: even with all
of the justifications presented above, should such a cause
of action be implemented? While the author has argued
that it should, this question has no easy answer; indeed,
questions of “should” require deeper analyses of things like
policy, morals, worldviews, and belief structures. As such,
this Article does not include a full analysis of this last,
important question; rather, this section briefly addresses a
couple of issues likely to worry readers and decisionmakers
regarding the cause of action.

The issues are simple: will the cause of action be abused,
or used to stymie legitimate science? Moreover, even if the
cause of action is used properly and without abuse, are the
restrictions on speech too great? Is this simply an attempt
to silence all skeptics? Finally, with all of the uncertainties
discussed above, should a court or legislature decide what is
“false” in climate science? Indeed, these concerns will likely
prevent the cause of action from gaining support among
academics, even those whose work would find protection
in the new claim. Robert Oppenheimer once said: “There
must be no barriers to freedom of inquiry. . . . There is
no place for dogma in science. The scientist is free, and
must be free to ask any question, to doubt any assertion,
to seek for any evidence, to correct any errors.”! While
the proposed cause of action is, hopefully, narrow enough
to prevent abusers from prosecuting scientists performing
actual science, or simply attempting to chill dissent, the
mere threat of a lawsuit may be seen as an impediment
to academic exploration. The concern, then, is that the
new claim will be used improperly to stifle free speech
and debate.

Indeed, it would not be the first time that a statutory
cause of action was twisted in an attempt to chill scien-
tific research. In 2010, Virginia Attorney General Ken
Cuccinelli issued Civil Investigative Demands (CIDs) on
the University of Virginia (UVA) under the theory that
UVA, through its former employee Dr. Mann (discussed
supra), violated the Virginia Fraud Against Taxpayers Act
(FATA).»? In short, the Attorney General was concerned
that Dr. Mann falsified data to overstate the case for anthro-
pogenic global warming in order to procure public grants
to fund his research.?® The circuit court noted that the

231. Lincoln Barnett, /. Robert Oppenheimer, Lirg, Oct. 10, 1949, at 120, 136
(Oct. 10, 1949).

232. Rector & Visitors of Univ. of Virginia v. Cuccinelli, 80 Va. Cir. 657, 1-2
(Va. Cir. Ct. 2010), affd buz criticized, 722 S.E.2d 626 (2012).

233. Cuccinelli v. Rector, Visitors of Univ. of Virginia, 722 S.E.2d 626, 628 (Va.
2012).
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CIDs did not make “clear what [Dr. Mann] did that was
misleading, false or fraudulent in obtaining funds from the
Commonwealth of Virginia.”* Moreover, only one of the
five grants included in the CIDs actually stemmed from
Commonwealth funds.?* Accordingly, the circuit held that
the CIDs were “unlawful because they failed to comply
with FATA’s requirement that CIDs ‘state the nature of the
conduct constituting the alleged violation of [FATA] that
is under investigation.”?** Two years later, the Supreme
Court of Virginia affirmed on separate grounds.?” Cucci-
nelli’s pursuit against Dr. Mann and UVA has been labeled
a “witch hunt,””® largely because Dr. Mann’s work has,
and had already, been so thoroughly vetted.?”

Frivolous though the CIDs may have been, however,
they touched off litigation that cost UVA over $600,000.2%
A motivated prosecutor converted a fairly benign statute,
one designed to protect the state from fraudulent claims,?"!
into a vehicle for pursuing a respected climate scientist
based, seemingly,?*> on the unsubstantiated Climategate
scandal. Cuccinelli’s use of the CIDs certainly was not the
first, only, or most egregious example of litigation used to
intimidate or frustrate, nor was it the first time that the
purposes of a statute were twisted to accommodate a prose-
cution. Nevertheless, it demonstrates that well-intentioned
legislation can be used in an attempt to stifle free expres-
sion through the mere threat of a costly lawsuit.>®®

The fraudulent misrepresentation of climate science
is not designed to hinder, chill, or even affect academic
research. Neither is the cause of action constructed to stifle
opinions, even those based on misinformation and passion-
ately presented in opposition to climate scientists. The basic
elements—which of course must be fleshed out in much
greater detail—are explicitly crafted to prevent abuse and
to ensure that scientists are free to pursue whatever avenue
of research they deem valuable, to explore uncertainties
and challenge established beliefs, and to share disagree-

234. Rector & Visitors of Univ. of Virginia, 80 Va. Cir. at 1.

235. Cuccinelli, 722 S.E.2d at 629 (noting that four of the five grants were fund-
ed by the federal government).

236. Id. (quoting Fraud Against Taxpayers Act, Va. Cope AnN. §8.01-216.11
(West 2013).

237. Id. at 633 (holding that under the FATA, UVA was not a “person,” and thus
not subject to CIDs).

238. Editorial Board, Ken Cuccinellis Climate-Change Witch Hunt, WasH. Post
(Mar. 11, 2012), http://articles.washingtonpost.com/2012-03-11/opin-
ions/35448408_1_witch-hunt-legal-fees-michael-e-mann (last visited Oct.
21, 2013).

239. See, e.g., Mann v. National Review, Inc., No. 2012 CA 008263 B (Sup. Ct.
D.C. 2013) (order denying motion to dismiss) (noting that Dr. Mann has
been “investigated by almost one dozen bodies due to accusations of fraud,
and none of those investigations having found [his] work to be fraudu-
lent . . .); see also supra note 156; James Fallows, Michael Mann Cleared
(Again), THE ATLANTIC (Aug. 24, 2011), http://www.theatlantic.com/tech-
nology/archive/2011/08/michael-mann-cleared-again/244051/ (last visited
Oct. 21, 2013).

240. Editorial Board, Ken Cuccinellis Climate-Change Witch Hunt, WasH. Post
(Mar. 11, 2012), http://articles.washingtonpost.com/2012-03-11/opin-
ions/35448408_1_witch-hunt-legal-fees-michael-e-mann. (last visited Oct.
21, 2013).

241. See Fraud Against Taxpayers Act, VA. CopE ANN. §8.01-216.3 (West 2013).

242. Editorial Board, supra note 240.

243. Tt does not appear that UVA has altered its research guidelines or preroga-
tives in response to the costs of the litigation.
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ments fervently. The intent and scienter requirements, for
instance, should provide absolute protection to any person
or group who discuss climate change from any perspective
or for any reason other than to mislead. Indeed, the cause of
action is crafted to protect climate scientists—even those
who conduct research that runs counter to the consensus
on climate change—by preventing the willful distortion
of their work by individuals and entities that are not con-
cerned with truth or academic creativity, but rather with
promoting the interests of certain ingrained industries to
the detriment of the general welfare.

Further, the cause of action is not designed to determine
or decide what is true or false in climate science. Indeed,
science depends on continual progress, as ideas become
more defined and theories gain more evidentiary support,
and legislatures and courts are not the correct bodies to
determine scientific merit. Accordingly, the fraudulent
misrepresentation of climate science operates not as an
arbiter of truth in climate science, but rather as clarifier of
what the science actually says; it does not determine truth,
but ensures that the public and decisionmakers are given a
clear presentation of the science, including uncertainties.
An actionable statement under the cause of action is there-
fore false not because of a court decision or legislative man-
date declares it so, but because the statement distorts or
misrepresents the overwhelmingly contradictory scientific
evidence. Moreover, it does not become actionable unless it
is made with the intent to mislead and with reckless disre-
gard for the truth.

Yet, in seeking to advance the cause of climate science,
the author certainly worries about providing another tool to
those who would stifle true academic exploration and free-
dom. Dr. Spencer Weart, historian of science and author of
the fascinating book, 7he Discovery of Global Warming, noted
in that book that “[e]very great scientific paper is written at
the outside edge of what can be known, and deserves to be
remembered if there is a nugget of value amid the inevitable
confusion.” Scientific progress is reliant on missteps, false
starts, wrong turns, and even the vehement defense of ideas
that eventually turn out to be wrong. As such, scientific and
academic inquiry must be protected, and the new cause of
action—if it is indeed created—must be implemented and
monitored cautiously. For instance, the fraudulent misrep-
resentation of climate science, if adopted statutorily, might
contain anti-SLAPP**-style protections that, in addition to
the stringent elements discussed above, prevent abuse.

The words of Dr. Weart also provide further guidance.
He wrote that “great scientific papers” have a tendency to
push the envelope. Often, those papers make crucial mis-
takes, or provide only the faintest hint of an important
new idea.?® While this author is not so self-deluded as to

244. WEART, supra note 219, at 49.

245. Anti-SLAPP laws are designed to prevent “sham” lawsuits that are used to
chill free speech and expression. See Bringing and Defending Anti-SLAPP
Motions to Strike or Dismiss, 22 Causes of Action 2d 317 (2013).

246. For example, in his book, Dr. Weart relates a story about famed researcher
Roger Revelle, who at the last minute added a few sentences to the end of
an already completed paper on the oceanic uptake of carbon dioxide. Those
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imagine that this is a “great” legal paper, he nevertheless
hopes that it may at least contain, within the confusion, a
“nugget of value™ that is, the willful distortion of climate
science poses a serious risk to the long-term well-being of
the United States, but through careful and wary construc-
tion of a new cause of action, the legal community can help
to solve the problem without putting an undue burden on
freedom of speech. In short, if the question is “yes, but
what can you do,” the answer should be “Something.”

V. Conclusion

There may still be a chance to avoid catastrophic or danger-
ous climate change.?”” Such a chance requires a concerted
and global effort to significantly reduce GHG emissions.>*®
That effort must include the United States; it is unlikely,
however, that the United States will join that effort with-
out an informed public and political leaders that base
their decisions on accurate and honest scientific informa-
tion. Currently, decisionmakers in the United States view
climate science through a distorted lens because certain
parties intentionally or recklessly misrepresent the truth.
Partly because of this distortion, the nation has not suf-
ficiently addressed climate change at the federal level. As
a result, the private and public sectors are and will be at
risk of immense physical and economic damages from an
escalating threat. Existing causes of action do not provide
an adequate remedy for this great deception. These causes
of action are either too stringent or remote, or fail to ade-
quately address the underlying offense.

Congress or the courts should thus adopt a new cause
of action for the fraudulent misrepresentation of climate
science. The new cause of action is narrowly tailored to pre-
vent vexatious litigation, yet also rests on rebuttable pre-
sumptions that make it a feasible remedy to climate science
misrepresentation. Plaintiffs and prosecutors should sur-
vive First Amendment challenges because the fraudulent
misrepresentation of climate change falls into a category of
exempted speech that, while not yet discussed in American
jurisprudence, touches on long understood and legally cog-
nizable interests. Specifically, the cause of action safeguards
the government’s right to efficient operation based upon an
undistorted marketplace of ideas. Further, it protects pri-
vate plaintiffs from both economic and physical damages

sentences in fact contradicted the conclusions of the paper. It was only after
reflecting on the paper’s conclusion and conducting more research that Rev-
elle realized it was wrong. See WEART, supra note 219, at 28-29. It was the
few last-minute lines that proved to be the “nugget of value” contained in
the confusion. /.

247. Tae WoRLD BANK, supra note 172, at xiii (noting that “with action, a 4°C
world can be avoided and we can likely hold warming below 2°C”). Buz see
Dye, supra note 13 (“At present, governments’ attempts to limit greenhouse-
gas emissions through carbon cap-and-trade schemes and to promote re-
newable and sustainable energy sources are probably too late to arrest the
inevitable trend of global warming.”) (quoting Jasper Knight & Stephan
Harrison, 7he Impacts of Climate Change on Terrestrial Earth Surface Systems,
3 Narure CLIMATE CHANGE 24, 27 (2013)).

248. See COPENHAGEN DIAGNOSTIS, supra note 12, at 7 (“To stabilize climate,
a decarbonized global society—with near-zero emissions of CO, and
other long-lived greenhouse gases—needs to be reached well within
this century.”).
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that result from knowing or intentional misrepresentations
of climate science. Moreover, the new cause of action pro-
vides a remedy for a kind of destructive false speech that
cannot be remedied with true speech.

When Justice Holmes issued his clear-and-present-
danger test almost one century ago, his point was clear;
there is some speech that is so dangerous that it does not
merit the vigilant protection of the First Amendment. His
hypothetical of a man falsely shouting fire in a crowded
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theater is no less relevant today than it was then, but now
the converse is also at issue. The First Amendment should
not protect a man falsely shouting “there is no fire” in a
burning building. A new cause of action for the fraudulent
misrepresentation of climate change will at least allow figu-
rative firefighters to enter the theater and assure the patrons
inside that the building is indeed ablaze. Whether those
inside subsequently decide to put the fire out may prove to
be one of the most important decisions in human history.





