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Environmental Law and Policy Annual Review

Dear Readers:

The Environmental Law and Policy Annual Review (ELPAR) is published by the Environmental Law Institute’s (ELI’s)
Environmental Law Reporter (ELR) in partnership with Vanderbilt University Law School. ELPAR provides an annual
forum for presentation and discussion of the best environmental law and policy-relevant ideas from the legal academic lit-
erature. The publication is designed to fill the same important niche as £LR by helping to bridge the gap between academic
scholarship and environmental policymaking,.

ELI and Vanderbilt formed ELPAR to accomplish three principal goals. The first is to provide a vehicle for movement
of ideas from the academy to the policymaking realm. Academicians in the environmental law and policy arena generate
hundreds of articles each year, many of which are written in a dense, footnote-heavy style that is inaccessible to policymak-
ers with time constraints. ELPAR selects the leading ideas from this large pool of articles and makes them digestible by
reprinting them in a short, readable fashion accompanied by expert, balanced commentary.

The second goal is to improve the quality of legal scholarship. Academicians have strong institutional incentives to write
theoretical work that ignores policy implications. ELPAR seeks to shift these incentives by recognizing scholars who write
articles that not only advance legal theory, but also reach policy-relevant conclusions. By doing so, ELPAR seeks to induce
academicians to generate new policy ideas and to improve theoretical scholarship by asking them to account for the hard
choices and constraints faced by policymakers. And the third and most important goal is to provide a first-rate educational
experience to law students interested in environmental law and policy.

To select articles for inclusion, the ELPAR Editorial Board and Staff conducted a key word search for “environment!”
in an electronic database. The search was limited to articles published from August 1, 2016, through July 31, 2017, in the
law reviews from the top 100 U.S. News and World Report-ranked law schools and the environmental law journals ranked
by the Washington and Lee University School of Law. Journals that are solely published online were searched separately.
Student scholarship and non-substantive content were excluded.

The Vanderbilt students then screened articles for consistency with the ELPAR selection criteria. They included only
those articles that met the threshold criteria of addressing an issue of environmental quality and offering a law or policy-
relevant solution. Next, they considered the articles’ feasibility, impact, creativity, and persuasiveness.

Through discussion and consultation, the students ultimately chose 16 articles for review by the ELPAR Advisory
Committee. The Advisory Committee provided invaluable insights on article selection. Vanderbilt University Law School
Prof. Michael Vandenbergh, ELI Senior Attorney Linda Breggin, ELI Director of Communications & Publications Rachel
Jean-Baptiste, and ELR Editor-in-Chief Jay Austin also assisted in the final selection process. Five articles were selected,
and two received honorable mentions. Commentary on the selected articles then was solicited from practicing experts in
both the private and public sectors.

On April 6, 2018, in Washington, D.C., ELI and Vanderbilt cosponsored a conference, where some of the authors of
the articles and comments presented their ideas to an audience of business, government (federal, state, and local), think
tank, media, and nonprofit participants. The featured articles were “Preventing Industrial Disasters in a Time of Climate
Change: A Call for Financial Assurance Mandates™; “Visual Rulemaking”; and “Impact Transaction: Lawyering for the
Public Good Through Collective Impact Agreements.” The conference was structured to encourage dialogue among pre-
senters and attendees.

In addition, a symposium at Vanderbilt on March 12 featured “Relative Administrability, Conservatives, and Environ-
mental Regulatory Reform,” and an ELI public webinar on April 9 showcased “Managing the Future of the Electricity
Grid: Distributed Generation and Net Metering.”

The students worked with the authors to shorten the original articles and to highlight the policy issues presented, as
well as to edit the comments. These edited articles and comments are published here as ELPAR, which is also the August
issue of ELR. Also included in ELPAR is an article on environmental legal scholarship, which is based on the data collected
through the ELPAR review process. We are pleased to present the results of this year’s efforts.

Linda K. Breggin, Senior Attorney, Environmental Law Institute;
Adjunct Professor of Law, Vanderbilt University Law School

Jay E. Austin, Editor-in-Chief, Environmental Law Reporter

Michael P. Vandenbergh, David Daniels Allen Distinguished Chair
of Law, Vanderbilt University Law School
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COMMENT

Analysis of Environmental
Law Scholarship 2016-2017

by Stephanie M. Biggs, Linda K. Breggin, Claire B. Johnson, and
Michael P. Vandenbergh

Linda K. Breggin is a Senior Attorney with the Environmental Law Institute and Adjunct Professor, Vanderbilt University Law School.
Stephanie M. Biggs and Claire B. Johnson are recent graduates of Vanderbilt University Law School. Michael P Vandenbergh is the David Daniels
Allen Distinguished Chair of Law and Co-Director of the Energy, Environment, and Land Use Program, Vanderbilt University Law School.

he Environmental Law and Policy Annual Review

(ELPAR) is published by the Environmental Law

Institute’s (ELDs) Environmental Law Reporter
in partnership with Vanderbilt University Law School.
ELPAR provides a forum for the presentation and discus-
sion of some of the most creative and feasible environmental
law and policy proposals from the legal academic literature
each year. The pool of articles that are considered includes
all environmental law articles published during the previ-
ous academic year. The law journal articles that are re-pub-
lished and discussed are selected by Vanderbilt University
Law School students with input from their course instruc-
tors and an outside advisory committee of experts.

The purpose of this Comment is to highlight the results
of the ELPAR article selection process and to report on
the environmental legal scholarship for the 2016-2017 aca-
demic year, including the number of environmental law
articles published in general law reviews versus environ-
mental law journals, and the topics covered in the articles.
We also present the top 16 articles that met ELPAR’s cri-
teria of persuasiveness, impact, feasibility, and creativity,
from which seven articles were selected to re-publish in
shortened form, some of them with commentaries from
leading practitioners and policymakers. Thus, the goal of
this Comment is to provide an empirical snapshot of the
environmental legal literature during the past academic
year, as well as provide information on the top articles cho-

sen by ELPAR.

I. Methodology

A detailed description of the methodology is posted on the
Vanderbilt University Law School and Environmental Law
Institute ELPAR websites.! In brief, the initial search for

1. Environmental Law and Policy Annual Review Publications, ENvTL. L. INsT.,
https://www.eli.org/environmental-law-policy-annual-review/publications
(last visited Feb. 28, 2018) [https://perma.cc/99]V-W6SS]; Environmental
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articles that qualify for ELPAR review is limited to articles
published from August 1 of the prior year to July 31 of the
current year, roughly corresponding to the academic year.
The search is conducted in law reviews from the top 100
law schools, as ranked by U.S. News and World Report in
its most recent report, counting only articles from the first
100 schools ranked for data purposes (i.e., if there is a tie
and over 100 schools are considered top 100, those that fall
in the first 100 alphabetically are counted). Additionally,
journals listed in the “Environment, Natural Resources
and Land Use” subject area of the most recent rankings
compiled by Washington & Lee University School of Law
are searched,? with certain modifications.

The ELPAR Editorial Board and Staff start with a
keyword search for “environment!” in an electronic legal
scholarship database.? Articles without a connection to the

Law & Policy Annual Review Online Supplements, Vanp. L. ScH., http://law.
vanderbilt.edu/academics/academic-programs/environmental-law/environ-
mental-law-policy-annual-review/online-supplements.php (last visited Feb.
28, 2018) [https://perma.cc/D78E-X5P8].

2. Law Journals, Submissions, and Rankings Explained, WasH. & LEE ScH. OF
L., https://managementtools4.wlu.edu/LawJournals/ (last visited Mar. 13,
2018) [https://perma.cc/PW5F-LM3U].

3. ELPAR members conduct a search in the spring semester of articles pub-
lished between August 1 and December 31 of the previous year. In the fall
semester, members search each journal for articles published earlier that
year, between the days of January 1 and July 31. The exact date of access
for each journal varies according to when each individual ELPAR member
performed the searches on their assigned journals, but the spring searches
were performed in the 3" week of January, 2017, and the fall searches were
performed in the 3" week of August, 2017. In order to collect articles from
“embargoed” journals, which are only available on Westlaw after a delay, as
well as articles from journals that are published after their official publica-
tion date, we set up a Westlaw Alert system to notify us when an article
meeting our search criteria was uploaded to Westlaw after ELPAR members
conducted their initial searches. A Westlaw Alert was set up for the spring
search on April 4, 2017 and ran until August 24, 2017. An alert was set up
for the fall search on August 26, 2017 and ran until September 11, 2017.
Articles caught by the Westlaw Alert system were subsequently considered
for selection by ELPAR and added to our data analysis. This is the first year
ELPAR has implemented the Westlaw Alert system, therefore, our article
data in Section II should not be compared to data from prior years. Law

reviews of schools added to the U.S. News and World Report Top 100 are

48 ELR 10657
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natural environment (e.g. “work environment” or “political
environment”) are removed, as are book reviews, eulogies,
non-substantive symposia introductions, case studies, pre-
sentation transcripts and editors’ notes. Student scholarship
is excluded if the piece is published as a note or comment
by a student who is a member of the staff of the publishing
journal. We recognize that all ranking systems have short-
comings and that only examining top journal imposes
limitations on the value of our results. Nevertheless, this
approach provides a useful glimpse of leading scholarship
in the field.

For purposes of tracking trends in environmental schol-
arship, the next step is to cull the list generated from the
initial search in an effort to ensure that the list contains
only those articles that qualify as “environmental law
articles.” Determining whether an article qualifies as an
environmental law article is more of an art than a science,
and our conclusions should be interpreted in that light.
However, we have attempted to use a rigorous, transparent
process. Specifically, an article is considered an “environ-
mental law article” if environmental law and policy are a
substantial focus of the article. The article need not focus
exclusively on environmental law, but environmental topics
should be given more than incidental treatment and should
be integral to the main thrust of the article. Many articles
in the initial pool, for example, address subjects that influ-
ence environmental law, including administrative law top-
ics (e.g., executive power and standing), or tort law topics
(e.g., punitive damages). Although these articles may be
considered for inclusion in ELPAR and appear in our selec-
tion of top articles, they are not included for purposes of
tracking environmental law scholarship since environmen-
tal law is not the main thrust of these articles.

Each article in the data set is categorized by environ-
mental topic to allow for tracking of scholarship by topic
area. The 10 topic categories are adopted from the Envi-
ronmental Law Reporter subject matter index and include:
air, climate change, energy, governance, land use, natural
resources, toxic substances, waste, water, and wildlife.*
ELPAR students assign each article a primary topic cat-
egory and, if appropriate, a secondary category.

The ELPAR Editorial Board and Staff work in consul-
tation with the course instructors, Professor Michael P.
Vandenbergh and ELI Senior Attorney Linda K. Breggin,
to determine whether articles should be considered envi-
ronmental law articles and how to categorize the article
by environmental topic for purposes of tracking scholar-
ship. The articles included in the total for each year are
identified on lists posted on the Vanderbilt University Law
School website.’

searched for the entire year in the fall, and schools removed from the top
100 after the spring search are not considered for trends data.

4. Subject Matter Index, EnvrL. L. Rep., http://www.elr.info/subject-matter-
index (last visited Feb. 12, 2018) [https://perma.cc/94NK-LZHE].

5. Environmental Law & Policy Annual Review Online Supplements, Vanp. L.
Sch.,  http://law.vanderbilt.edu/academics/academic-programs/environ-
mental-law/environmental-law-policy-annual-review/online-supplements.

php (last visited Feb. 28, 2018) [https://perma.cc/D78E-X5P8].
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1. Data Analysis on Environmental Legal
Scholarship

During the 2017 ELPAR review period, we identified
379 environmental articles published in top law reviews
and environmental law journals from August 1, 2016, to
July 31, 2017. Three hundred and fifteen (83%) of these
articles were published in journals that focus on envi-
ronmental law, and 64 (17%) were published in general
law reviews.

The primary topics of the 379 environmental articles
published in 2016-2017 were as follows (see Figure 1): 81
governance® articles (21.4%), 66 energy articles (17.4%), 55
climate change articles (14.5%), 50 water articles (13.2%),
42 land use articles (11.1%), 32 wildlife articles (8.4%),
20 natural resources articles (5.3%), 18 toxic substances
articles (4.7%), 11 air articles (2.9%), and 4 waste articles
(1.1%). One hundred and seventy-seven articles were also
identified as including a secondary topic, categorized as
follows (see Figure 2): 97 governance articles, 21 climate
change articles, 15 land use articles, 11 water articles, 10
energy articles, 10 natural resources articles, 5 toxic sub-
stances articles, 5 wildlife articles, 2 air articles, and 1 waste
article. Accordingly, the most common topic category was
governance, followed by energy and climate change.

Figure 1.2016-2017 Articles
Categorized by Primary Topic

Primary Topic
Air
3%

Wildlife

Waste

1%
Toxic
Substances
5%
Natural
Resources

5%

6. ELR subject matter index includes subtopics for each topic. For example,
subtopics for the governance topic include: administrative law, Administra-
tive Procedure Act, agencies, bankruptcy, civil procedure, comparative law,
constitutional law, contracts, corporate law, courts, criminal law, enforce-
ment and compliance, environmental justice, environmental law and policy,
Equal Access to Justice Act, False Claims Act, Federal Advisory Commit-
tee Act, federal facilities, federal jurisdiction, Freedom of Information Act,
human rights, indigenous people, infrastructure, institutional controls, in-
surance, international, public health, public participation, risk assessment,
states, tax, tort law, trade, tribes, and U.S. government. For a list of all the
subtopics in each topic, please see the following ELR link. Subject Matter
Index, EnvTL. L. REP., http://www.elr.info/subject-matter-index (last visited
Feb. 12, 2018) [https://perma.cc/94NK-LZHE].
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Figure 2.2016-2017 Articles Categorized
by Primary and Secondary Topic

<
&

Primary topics identified in the top 16 articles were as
follows: five climate change articles, five governance arti-
cles, three energy articles, two land use articles, and one
wildlife article. Secondary topics were also identified for
several articles: four governance, one climate change, and
one land use.

This year’s pool of top articles came from both general
and environmental law journals. Nine of the top 16 arti-
cles were published in environmental law journals, includ-

120
100

80
60
10

. A II |-

20

Il l- L - s I_ ing three articles from HARVARD ENVIRONMENTAL Law

A R R R REeviEw and two articles from THE ENVIRONMENTAL LAW
K R <« REPORTER NEWS & ANALYsIs. Seven of the top 16 articles
o @ ‘éf & were published in law reviews, including two articles from

N.Y.U. Law REvVIEW.

The lead authors of the top articles came from a range
of law schools and academic backgrounds. Two article
authors are from Vanderbilt University Law School.
While most articles chosen are written by professors,
three of the lead authors of the top 16 articles wrote their
pieces as J.D. Candidates.

The chart below lists every article included in the top
16, with a brief description of each article’s big idea. The
descriptions of the big ideas were drafted by the student
editors and reflect the key points they thought made an
important contribution to the environmental law and pol-
icy literature. Links are provided to the full articles and
most of the links contain the author’s abstract.

M Primary Topic  mSecondary Topic

I1l. Top 16 Articles Analysis

The top 16 articles chosen from the pool of eligible envi-
ronmental law and policy-related articles published during
the 2016-2017 academic year can be found in Table 1. Of
the top 16 outlined below, eight articles call for action by
state and local governments as part of their proposal, four
articles call for action by private entities and non-profit
groups, and three articles call for federal agency action.
Several of the articles include proposals that incorporate
federal, state, local, and private entity actions.

Table I. Article Overview Chart

Author Author Affiliation Citation and URL

The Big Idea

Financial assurance man-
dates (FAMs), such as
insurance requirements,
should be a central ele-
ment of climate adap-

Preventing Industrial
Disasters in a Time of
Climate Change: A Call
for Financial Assurance
Mandates

J.D., Yale Law

Arnold, Zachary School

41 HARv. ENVTL. L. REV.
243

http://harvardelr.
com/wp-content/
uploads/2017/05/Arnold.
pdf

Climate Change
/Governance

tation policy, because
coastal industries are
underinvesting in reduc-
ing the risks their opera-
tions pose and the most
common coastal climate
adaptation regulatory
approaches—such as
zoning, building codes,
and adaptation subsidy
programs—have serious
drawbacks.
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The Big Idea

Crowder, Patience

Associate Profes-
sor of Law, Uni-
versity of Denver
Sturm College of
Law

Impact Transaction:
Lawyering for the Public
Good Through Collective
Impact Agreements

49 IND. L. Rev. 621
https://mckinneylaw.
iu.edu/ilr/pdf/vol49p621.
pdf

Governance

Nonprofit organizations,
public entities (including
state and local govern-
ments), educational
institutions, the private
sector, and community
representatives should
create “‘impact transac-
tions” that leverage pub-
lic and private resources
to address large-scale
societal problems,

such as environmental
degradation, using new
tools, including a col-
lective impact initiative
roadmap and an outline
for the collective impact
contract process that is
based on relational con-
tract theory.

Erwin, John

J.D., James E. Rog-
ers College of

Law and Ph.D.,
Genetics Graduate
Interdisciplinary
Department, Uni-
versity of Arizona

Hybridizing Law: A Policy
for Hybridization Under
the Endangered Species
Act

47 ELR 10615
https://papers.ssrn.

com/sol3/papers.
cfm?abstract_id=2930418

Wildlife

In determining whether
hybrid populations
should be protected
under the Endangered
Species Act, the U.S.
Fish and Wildlife Service
and the National Marine
Fisheries Service should
adopt a policy that uses
a two-factor test that
considers whether pro-
tection of hybrid organ-
isms: |) preserves an
endangered taxon; and
2) benefits the ecosys-
tem as a whole.

Gaudioso, Lynsey

J.D.and M.E.M,,
Yale Law School

A Billion Grains of Truth:
Distributional Impacts of
Household-Level Climate
Change Tax Subsidies in
the United States

18 VT. J. ENVTL. L. 666
http://viel.vermontlaw.
edu/files/2017/06/
Gaudioso_FP.pdf

Climate Change

Federal and state climate
change tax incentives
should be structured as
refundable credits for
renters and owners (of
homes, cars, or other
energy-efficient technol-
ogy) so that they are
available to low-income
taxpayers because more
progressive tax incen-
tives are cost-effective,
efficient, equitable, and
will help increase long-
term support for climate
change programs.
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The Big Idea

Professor of
Law, University

Relative Administrabil-
ity, Conservatives, And

68 FLA. L. REv. 1661
http://www floridala-
wreview.com/2017/

State and local policies
that employ geographic
delineations or line
drawing, such as envi-
ronmental buffers and
growth boundaries,

Hudson, Blake . relative-administrability- [Land Use provide opportunities
of Houston Law Environmental Regulatory ) . .
conservatives-envi- for conservatives to
Center Reform .
ronmental-regulatory- support environmental
reform/ protection goals while
reducing the size, scope,
and cost of the federal
bureaucracy.
Unilateral state carbon
tax regulations will be
more efficient and cost-
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l. Introduction

When Hurricane Katrina tore through southern Louisi-
ana, it left more than downed trees and standing water in
its wake: over one million gallons of il coated the streets,
homes, and businesses of the small city of Meraux, home
of a Murphy Oil refinery. Katrina’s fierce winds and storm
surge had torn a massive tank off its foundations and car-
ried it away on the floodwaters, gushing oil as it went.!
The damage could have been far greater. Katrina was by
no means a worst-case storm,” and luckily, only one of the
refinery’s many tanks ruptured—and it leaked less than a
third of the oil it contained.’ Nonetheless, the spill devas-
tated the surrounding area, causing hundreds of millions
of dollars in damage to thousands of homes and businesses
and choking nearby canals with oil.* When reporters
returned to the scene a year later, they found “abandoned
houses and overgrown lawns,” and neighbors lamenting
the loss of a community.’

This Article is adapted from Zachary Arnold, Preventing Industrial
Disasters in a Time of Climate Change: A Call for Financial Assurance
Mandates, 41 Harv. EnvrL. L. Rev. 243 (2017). Copyright in the
Environmental Law Review is held by the President and Fellows of
Harvard College, and copyright in the article is held by the author.

*This Article expresses the personal views of the author and has not
been approved or endorsed by Latham ¢ Watkins. The views expressed
herein should not be attributed to Latham & Watkins or its personnel.
The author wishes to thank Dan Esty, John Broomfield, Don Elliott,
Sue Neuman, Cameron Partovi, David Schleicher, Mark Tomaier,
Mitke Walker, and Hannah Wiseman.

1. See Mureny O1L Seip Facr Sueer, EPA, 1 (2006), https://perma.
cc/8VQU-4YHA.

2. See, eg., Katrina Was Category 3, Not 4, CNN (Dec. 21, 2005, 9:23 AM),
hetps://perma.cc/J35Y-PQTP (“When it slammed ashore on the Gulf Coast
in August, Hurricane Katrina was a strong Category 3 storm, not a Category
4 as initially thought . . . New Orleans . . . likely escaped the storm’s stron-
gest winds.”).

3. See MurpnY O1L SpiLL FACT SHEET, supra note 1.

4. See $330 Million Settlement Deal in Katrina Oil Spill, NBC NEws (Sept. 25,
2006, 7:43 PM), https://perma.cc/779P-KW44.

5.  Seeid.
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The Murphy Oil incident may be a sign of things to
come. Consensus projections of climate change and its
impacts suggest that over the next several decades, sea lev-
els will rise, coastal flooding will become more and more
prevalent, and hurricanes may become stronger and more
frequent as ocean temperatures warm. In turn, industrial
facilities along the coasts will become more and more likely
to experience destructive floods and storms.

This trend has sobering implications. America’s popula-
tion and economy are disproportionately coastal. Rising sea
levels, more powerful and frequent storms, and increased
flooding threaten to wreak havoc on these facilities, caus-
ing grave harm to life, property, and natural resources in
surrounding communities.®

Financial assurance mandates (FAMs) may help induce
coastal industries to invest in adaptation. FAMs require
companies to prove that they can pay for the liabilities they
may incur—whether by drawing on their own resources or
by bringing in a third party, such as an insurer or surety,
to pick up the tab.

FAMs are familiar tools whose strengths have been dem-
onstrated in practice as well as in theory. Federal, state, and
local regulators use them to reduce the risk of catastrophes
of all sorts, from nuclear incidents and oil spills to impacts
resulting from abandonment of dangerous facilities. His-
tory shows that these measures can be effective and rea-
sonable in cost” And crucially, because they are relatively

ENVIRONMENTAL LAW REPORTER

6. See, e.g., Scott Gurian, New Jerseys Industrial Coast Remains Vulnerable to the
Next Extreme Storm, NJSpotLIGHT (Dec. 8, 2015), https://perma.cc/TASL-
U7LE/; David A. Graham, The Mothers of All Disasters, THE ATLANTIC
(Sept. 2, 2015), https://perma.cc/28YX-XQCW,; Eric Berger, Models Show
“Massive Devastation” in Houston, HoustoNn CHRON. (Feb. 20, 2005, 6:30
AM), https://perma.cc/S]9]-UPAG; Tom Fowler, Houston-Area Facilities Say
Theyre Prepared, Houston CHRON. (Sept. 21, 2005, 5:30 AM), https://
perma.cc/A37M-FXNH.

7. James Boyd, Financial Responsibility for Environmental Obligations: Are
Bonding and Assurance Rules Fulfilling Their Promise? 5-8 (Resources for
the Future Discussion Paper 01-42, Aug. 2001), https://perma.cc/9D9IB-
SHEP (“In every regulatory context to date, private financial markets have
developed to provide the insurance, bonds, and other financial instruments
necessary to demonstrate assurance, and they provide these products at rea-
sonable cost.”); ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION:
Law, SCIENCE, AND PoLicy 145 (“[Flinancial assurance mandates in the Oil
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simple to design and enforce, FAMs are particularly appro-
priate for use by state and local policymakers, making them
well suited to an era of federal gridlock and geographically
uneven climate impacts. For these reasons, policymakers
should require many coastal firms to buy insurance for the
harms their operations may cause to others as a result of the
coastal impacts of climate change.

IIl. The Coastal Impacts of Climate Change
and the Need for Industrial Adaptation

There is broad consensus that coastal climate adaptation
efforts are both essential and underdeveloped.® Many of
America’s vital industries are concentrated on the coasts,
and their exposure to the floods and storms that climate
change threatens poses grave risks for society at large.

First, extreme weather and flooding could cause
huge economic losses by disrupting systemically impor-
tant industries.’

Second, storms and flooding could cause environmental
and public health catastrophes. The industrial facilities lin-
ing our coasts store and process dangerous substances, and
when facilities are damaged, inundated, or hastily taken
offline, these substances can and do escape.

Third, and relatedly, storm and flood hazards, and the
potential liabilities and business risks they entail, could lead
companies to simply abandon facilities, leaving unsecured
and dangerous structures containing hazardous substances to
blight the coasts—and, potentially, to cause releases and spills.

In theory, coastal industry should already have strong
economic incentives to adapt, but it will probably underin-
vest in adaptation on its own. At its highest levels, corporate
America generally understands that climate change is occur-
ring and likely to accelerate in the future, and that it entails
serious business risks."” However, coastal businesses may not
fully bear all of the relevant risks of climate change. In par-

Pollution Act of 1990 helped drive “a “sea change” in the shipping industry’s
safety practices [and] a substantial reduction in the amount of oil spilled in
U.S. waters.”); see also Haitao Yin et al., Risk-Based Pricing and Risk-Reduc-
ing Effort: Does Private Insurance Reduce Environmental Accidents?, Re. 36,
46 (Summer 2012) (explaining that Michigan’s private insurance mandate
for underground storage tanks significantly reduced spills and induced own-
ers to close facilities likely to leak).

8. See, e.g, Nar'L OCEANIC & ATMOSPHERIC ADMIN., ADAPTING TO CLI-
MATE CHANGE: A PLANNING GUIDE FOR STATE COASTAL MANAGERS, 1, 16
(2010), hteps://perma.cc/VZG5-9K9V; John R. Nolon, Land Use and Cli-
mate Change: Lawyers Negotiating Above Regulation, 78 Brook. L. Rev. 521,
545 (2013).

9. See, e.g., HAL NEEDHAM ET AL., CTR. FOR CLIMATE & ENERGY SOLUTIONS,
Impacts AND ApaprtaTioN OrtioNs IN THE GuLk Coast 16-20 (2012),
hteps://perma.cc/43PU-SM3P; Neena Satija et al., Hell and High Water,
ProPusLica (Mar. 3, 2016), https://perma.cc/9E8V-3314; see also MEG
CRAWFORD & STEPHEN SEIDEL, WEATHERING THE STORM: BuIiLpING Busi-
NESS RESILIENCE TO CLIMATE CHANGE, CTR. FOR CLIMATE AND ENERGY
SoruTions 3 (July 2013), https://perma.cc/DQX7-83Z5.

10. CRAWFORD & SEIDEL, supra note 9, at ix (“[TThe vast majority of [Global
100] companies recognize risks from extreme weather and climate change,
and many see these risks in the present or near term.”).
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ticular, corporations have a number of ways to “externalize”
environmental damage. Lawsuits over environmental disas-
ters entail tricky questions of causation and valuation. For
example, if faced with environmental claims it cannot pay,
a business may declare bankruptcy as a last resort, leaving
claimants to haggle over whatever remains."

I1l. Approaches to Coastal Industrial
Adaptation: The Role of Financial
Assurance Mandates

A.  TheTypical Regulatory Strategies—Command-
and-Control Mandates and Subsidies—Are
Inadequate

To promote climate adaptation, many states and localities
have imposed command-and-control regulations in the
form of building codes and land use regulations.'” These
policies have a role to play in coastal industry adapta-
tion, but their well-known disadvantages counsel against
a primarily command-and-control approach to the issue.
Command-and-control  regulators must distinguish
between acceptable and unacceptable conduct, requiring
substantial information and expertise. Moreover, the “one
size fits all” tendency of rulemaking can be inefficiently
oblivious to variations among regulated entities. And
without financial incentives to produce thoughtful rules
and implement them with alacrity, regulators may prove
sluggish—or worse, beholden to the very interests they are
meant to control.”?

Policymakers may choose instead to subsidize coastal
adaptation, rather than (or in addition to) mandating that
industries enact particular measures. But subsidies, like
command-and-control regulation, have serious weaknesses.
Subsidizing coastal industrial adaptation would funnel the
general public’s tax dollars to subsidy recipients, raising

11. See James Boyd, Financial Responsibility for Environmental Obligations: Are
Bonding and Assurance Rules Fulfilling Their Promise? 3—4 (Resources for
the Future Discussion Paper 01-42, Aug. 2001), https://perma.cc/9D9IB-
SHEP; Joel M. Gross, The Interface Between Bankruptcy and CERCLA:
Where Does New Legislation Belong?, 5 Foronam ENvTL. L. Rev. 287, 293~
94 (2011); See generally Milissa A. Murray & Sandra Franco, Treatment of
Environmental Liabilities in Bankruptcy, ENVIRONMENTAL ASPECTS OF REAL
Estare AND CoMMERCIAL TRANSACTIONS 341 (James B. Witkin ed., 4th ed.
2011). For a vivid recent example, see Michael Wines, Owners of Chemi-
cal Firm Charged in Elk River Spill in West Virginia, N.Y. Times (Dec. 17,
2014), https://perma.cc/R7SR-LQIG.

12. See generally Jessica GRANNIS, ADAPTATION TooL KiT: SEA-LEVEL RISE AND
CoastaL Lanp Usk, Geo. Crivate Ctr. (2011), hetps://perma.cc/YH4L-
RJFK (describing a variety of relevant regulatory strategies).

13. See David A. Dana & Hannah J. Wiseman, A Market Approach ro Regulat-
ing the Energy Revolution: Assurance Bonds, Insurance, and the Certain and
Uncertain Risks of Hydraulic Fracturing, 99 lowa L. Rev. 1523, 1552-54
(2014) (describing industry capture of state and federal regulators through
industry lobbying and pressure, groupthink, and “revolving door” person-
nel exchange).
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issues of equity and political feasibility."* Moreover, sub-
sidies are essentially reverse command-and-control man-
dates; rather than specifying behavior to be punished, they
specify behavior to be rewarded. And if subsidized adapta-
tion measures do not fully mitigate risk (a likely proposi-
tion), subsidies could, on balance, have the perverse effect
of maintaining or even increasing overall risk exposure.

B.  Financial Assurance Mandates: A Brief Overview

FAMs require individuals or companies to prove their abil-
ity to meet potential liabilities, ensuring that if liability
arises, the liable parties ultimately pay rather than those to
whom they are liable.”

Individuals and businesses can comply with FAMs in
various ways. The most familiar financial assurance mech-
anism is insurance: a commitment from a financially capa-
ble outsider to pay for any liability the potentially liable
party may incur.'® In other contexts, surety bonds are com-
monly used, requiring a financially capable third party to
pay a specified amount if certain conditions are fulfilled,
such as a liability.

Insurance and bonds both use third parties to assure
the availability of funds. Other financial assurance tools
do not. For example, some FAMs require regulated entities
to set money aside in anticipation of potential liability."”
Others allow regulated entities to “self-insure” by demon-
strating to a regulator’s satisfaction that they are financially
secure enough to be able to meet any future liability."®

C.  The Virtues of Financial Assurance Mandates
and the Superiority of Insurance

l. Insurance vs. Other Financial Assurance Tools

FAMs serve two essential functions. First, by requiring reg-
ulated individuals and businesses to have enough funds to
fulfill their potential liabilities regardless of solvency, cor-
porate form, or capitalization, FAMs ensure that victims or
society at large do not have to bear financial burdens that
the law allocates to those individuals and businesses alone.

Second, FAMs ensure cost internalization (by ensuring
that regulated entities can pay, and can therefore be made
to pay, any costs that materialize) and assign a clear and
immediate value to those future costs: some companies
with dangerous practices may find themselves unable to

14. A similar redistributive mechanism is already at work in the residential ad-
aptation context in the guise of NFID, through which all taxpayers subsidize
coastal residents’ living expenses by paying for the gap between NFIP’s pre-
miums and claims paid. See, e.g., Mark Fogarty, Industry Victory on Flood
Insurance Will Be Taxpayers’ Loss, NaT'L MORTGAGE NEWS (Apr. 15, 2014),
https://perma.cc/ TNR8-9TC4.

15. See Boyd, supra note 7, at 1 (FAMs are also known as financial requirements
or bonding requirements).

16. Id. at 23.

17. Id. at 25.

18. Id. at 20-21, 26-27.
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find insurance at any price,” and in other cases, insurers
monitor their customers’ activities and vary premiums and
underwriting standards accordingly.*

2. Insurance vs. Command-and-Control
Regulation

FAMs internalize the costs of harms and thereby reduce
the risk that harms will occur in the first place. There are at
least three reasons to think that insurers can be more effec-
tive in these tasks than their counterparts in the command-
and-control bureaucracy. First, insurers have a strong profit
motive to accurately price risk.?’ Premiums that do not
fully reflect policyholders’ risks will attract risky customers,
tending to cause the insurer to pay out more than it takes
in; premiums disproportionate to policyholders’ risks will
drive potentially profitable customers away.**

Second, as specialists in risk management, insur-
ers develop and draw on deep expertise and proprietary
knowledge as they assess the risks posed by their policy-
holders, craft incentives to mitigate those risks, and moni-
tor policyholders to ensure that their premiums reflect their
behavior.” Third, and crucially, these institutional advan-
tages also render insurance requirements more practically
and politically viable than command-and-control regula-
tions. By opting for insurance requirements, a regulator
can effectively subcontract the design and enforcement of
finer-grained rules to the insurer.

IV. Sketching a Coastal Industry FAM

A. For Which Liabilities Should Financial Assurance
Be Required?

FAMs ensure that funds will be available to pay potential
liabilities. Initially, at least, I suggest that coastal industry
FAMs should cover only existing liabilities. Specifically,
coastal industries should provide financial assurance sufhi-
cient to fully remediate worst-case spills, releases, and other
such environmental disasters. As discussed above, the costs
of these disasters are not fully internalized to firms, and cli-

19. See, e.g., Omri Ben-Shahar & Kyle D. Logue, Outsourcing Regulation: How
Insurance Reduces Moral Hazard, 111 Micu. L. Rev. 197, 207 (2012) (“Dif-
ferentiated insurance premiums provide explicit prices to people’s choices
of care in much the same way as Pigouvian taxes.”); see also id. at 233 (“By
converting the uncertain expected cost of liability into a certain cost of the
insurance premium, insurance premiums enable insureds to make more in-
formed choices regarding activity levels. Since most regulated parties do not
have the information necessary to accurately convert expected ex post liabil-
ity awards and fines into an exactly equivalent Pigouvian tax, and since the
government does not provide such estimates to help people plan, insurers fill
this void.”).

20. See David A. Dana & Hannah J. Wiseman, A Market Approach to Regulat-
ing the Energy Revolution: Assurance Bonds, Insurance, and the Certain and
Uncertain Risks of Hydraulic Fracturing, 99 lowa L. Rev. 1523, 1527-28,
1563-65 (2014).

21. See Omri Ben-Shahar & Kyle D. Logue, Outsourcing Regulation: How Insur-
ance Reduces Moral Hazard, 111 Mich. L. Rev. 197, 207 (2012).

22. Seeid. at 204.

23. See id. at 20506, 233.
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mate change will make them much more likely. FAMs that
address only existing liabilities will require less legal revi-
sion and impose fewer costs and uncertainties on subject
businesses than FAMs that impose novel liabilities.

A FAM aimed at climate-related coastal environmental
disasters should logically apply to facilities that are vulner-
able to the coastal impacts of climate change, and that con-
tain substances and operations capable of serious harm if
disrupted. Existing regulations provide proxies for both of
these characteristics:

* Vulnerability to the coastal impacts of climate
change: Some coastal facilities are of particular
concern given their exposure to flooding and storm
surge. The Federal Emergency Management Agen-
cy’s (FEMA) flood insurance maps provide estimates
of flood risk at any location in the United States, and
designate certain areas as especially vulnerable.

* Presence of potentially harmful substances and
operations: The Emergency Planning and Commu-
nity Right-to-Know Act of 1986 (EPCRA) and its
implementing regulations identify certain facilities
as posing a particular risk of dangerous contamina-
tion, and require those facilities to make disclosures
to state and local regulators.

Together, FEMA’s flood maps and EPCRA’s reporting
standards suggest a rough rule of thumb for identify-
ing facilities to subject to the FAM. This rule of thumb
is imperfect; FEMA’s flood maps, in particular, have been
widely criticized as both under- and over-inclusive in cer-
tain areas.?® Nonetheless, the combination of EPCRA and
flood map data offers a coherent, reasonably robust, and
casily implementable initial framework.”

B.  Which Assurance Mechanism(s) Should the FAM Use?

The FAM must also identify acceptable mechanisms of
assurance. Some real-world FAMs provide laundry lists of
acceptable mechanisms.? Others leave the decision to indi-

24. See, e.g., Christopher Joyce, Outdated FEMA Flood Maps Dont Account for
Climate Change, Nar'L Pus. Rapio (Sept. 15, 2016, 4:37 AM), heeps://
perma.cc/82QK-8]JFQ; Andy Horowitz, Op-Ed, New Orleanss New Flood
Maps: An Outline for Disaster, N.Y. TiMes (June 1, 2016), https://perma.cc/
J9DS-GQWY; Al Shaw et al., Federal Flood Maps Left New York Unprepared
for Sandy—and FEMA Knew It, ProPusLica (Dec. 6, 2013, 5:00 AM),
hteps://perma.cc/AGHE-NT3F; Theodoric Meyer, Using Outdated Data,
FEMA Is Wrongly Placing Homeowners in Flood Zones, PRoPusLica (July 18,
2013, 1:07 PM), https://perma.cc/VAN7-RTYD.

25. See, e.g., Ivan Maddox, Why FEMA Flood Maps Dont Tell the Whole Risk
Story, INTERMAP: THE Risks oF Hazarp (Dec. 3, 2014, 10:09 AM), heeps://
perma.cc/3ESP-XVTZ. See, e.g., Joyce, supra note 24 (FEMA’s ongoing map
revision process may help fix some of the maps’ errors); Al Shaw, How Well
Did FEMA’s Maps Predict Sandy’s Flooding?, ProPusLica (Dec. 6, 2013),
https://perma.cc/4U2Z-Q8UW (“areas with newer [FEMA] maps using
newer technology predicted . . . flood extents far more accurately overall”).
But see Horowitz, supra note 24.

26. The Oil Pollution Act is one example. See 33 U.S.C. § 2716(e) (2012); 30
C.ER. § 138.80 (2014); see also Kenneth S. Abraham, Cazstrophic Oil Spills
and the Problem of Insurance, 64 VAND. L. Rev. 1769, 1776 (2011) (“the
principal means” of complying with OPA’s FAMs “is through the purchase

of liability insurance”).
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vidual regulators, rather than (or in addition to) making a
choice in the law itself.?” Still others emphasize or require a
particular mechanism.?

Two major concerns frame the choice among financial
assurance mechanisms. The first is regulatory complex-
ity. FAMs that allow self-insurance require regulators to
confirm and monitor regulated parties’ financial stability.
Even the most sophisticated regulators have struggled with
this task.” Implementation is simpler if the regulated party
purchases financial assurance—the regulator needs only to
verify that the party in fact did so, and that the terms of the
assurance (e.g., the type and amount of liability covered)
meet the FAM’s requirements.*’

The second framing concern is the extent and imme-
diacy of risk mitigation incentives. In theory, all financial
assurance mechanisms ensure that those subject to FAMs
bear the costs at issue. This theoretically should drive risk
mitigation no matter which financial assurance mecha-
nism is chosen. However, businesses are unlikely to take
strong action if they do not face immediate, risk-responsive
financial incentives.!

In the case of a coastal industry FAM, both of these
factors favor a private insurance requirement. Resource-
strained state and local governments may not be able to
effectively manage informationally intensive assurance
mechanisms such as self-insurance.*? Private insurance, and
the private regulatory apparatus it entails, also provides the
upfront risk mitigation incentives lacking in other FAMs.?

V. Confronting Potential Objections to a
Coastal Industry FAM

A.  Financial Assurance Will Be Very Expensive or
Even Unavailable at Any Price

The first and most obvious counterargument goes some-
thing like this: Insurance is expensive. Insurers will demand
high premiums in order to have enough money on hand
if a coastal disaster produces many expensive claims.** In

27. See, e.g, CLEVELAND, OHIo, CobE oF ORDINANCES § 354A.08(b)(1)

(2016) (requiring a “performance bond or equivalent financial instrument
. sufficient to guarantee full and faithful performance of the require-
ments of this chapter and . . . satisfactory to” certain city officials).

28. SMCRA, for example, emphasizes bonding. 30 U.S.C. § 1259 (2012).

29. See Boyd, supra note 7, at 61-66.

30. Seeid. at 21.

31. See infra note 51 and accompanying text; Dana & Wiseman, supra note 20,
at 1581; ¢f Thomas W. Merrill, Insurance and Safety Incentives 10 (2011)
(working paper for the National Commission on the BP Deepwater Hori-
zon Oil Spill and Offshore Dirilling), https://perma.cc/P7U4-D4ME.

32. See Michael P. Vandenbergh, 7he Private Life of Public Law, 105 CoLum.
L. Rev. 2029, 2081 (2005); Tracy Gordon, State and Local Budgets and the
Great Recession, RUSSELL SAGE FOUND. & StaN. CTR. POVERTY & INEQUAL-
11y (Dec. 2012), https://perma.cc/QU3P-NSTH; Dana & Wiseman, supra
note 20. But see infra Section V.D (discussing difficulties in defining the re-
quired amount of assurance, regardless of the assurance mechanism chosen).

33. See Dana & Wiseman, supra note 20, at 1581.

34, See, e.g., PauL K. FREEDMAN & HowaRD KUNREUTHER, MANAGING ENvI-
RONMENTAL Risk THROUGH INsURANCE 40-48 (1997); Howard C. Kun-
reuther & Erwann O. Michel-Kerjan, Climate Change, Insurability of Large-
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especially risky areas, they may refuse to provide insurance
altogether, forcing businesses to close or relocate. In other
areas, high premiums will increase the cost of doing busi-
ness so much that companies will be at a significant disad-
vantage relative to those in unregulated areas. In turn, they
will close their doors, or flee for other jurisdictions.

This argument has some merit. All else equal, industries
in jurisdictions with FAMs will be at a competitive disad-
vantage relative to jurisdictions without them. For three
reasons, however, this dynamic should not worry policy-
makers too much.

I.  Private Insurance Is Unlikely to Be Very
Expensive or Unattainable

Historical and theoretical evidence both suggest that the
costs of complying with coastal industry FAMs will be
modest. Predictions of sky-high premiums, unavailable
insurance, widespread insolvencies, and the like were heard
ad nauseam when many modern FAMs were enacted, yet
none of these consequences came to pass. Moreover, from
a theoretical perspective, it is not clear that coastal climate
risk specifically should be unusually difficult or expen-
sive to insure. To simplify slightly, insurers set premiums
in light of four basic considerations.”® First, insurers will
charge higher premiums for ambiguous risks, that is, risks
with large variances in the likelihood of losses arising and/
or in the magnitude of those losses.’® Second, they will
charge more if they cannot tell whether their customers are
especially likely to make claims (adverse selection).?” Third,
they will charge more if customers are likely to act more
dangerously once insured (moral hazard).”® Fourth, they
will charge more if risks are correlated, that is, if many cus-
tomers are likely to make claims at the same time.*

On the one hand, moral hazard and adverse selec-
tion probably would not cause insurance premiums to
rise, because customers would not have an informational
advantage over insurers. Rather, insurers should be equally
or more able than the customers themselves to discern
whether their customers are vulnerable to climate risk.
'This is because insurers can monitor customers and draw
on superior proprietary information to evaluate risk expo-
sure.” Similarly, by monitoring customers and varying

Scale Disasters, and the Emerging Liability Challenge, 155 U. Pa. L. Rev.
1795, 1821-22 (2007).

35. See, eg., id.; Michael Faure & Véronique Bruggeman, Catastrophic Risks
and First-Party Insurance, 15 Conn. Ins. L.J. 1, 16, 33 (2008) (“Due to
problems of ambiguity, adverse selection, moral hazard, and highly corre-
lated losses, insurance companies will want to charge a risk premium that
considerably exceeds the expected loss. This premium can, however, be so
high that there would be very little demand for coverage at that rate.”); a
fifth factor, which I will set aside here, is administrative costs. I see little
reason to believe that the administrative costs of providing climate-related
environmental insurance will be wildly different from those of providing
other forms of individualized specialty insurance.

36. See FREEDMAN & KUNREUTHER, supra note 34, at 40—43.

37. Seeid. at 43—44.

38. Seeid. at 17-19.

39. See id. at 19-20.

40.  See Kunreuther & Michel-Kerjan, supra note 34, at 1824.
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their premiums according to the risks uncovered, insurers
should be able to ward off moral hazard.

On the other hand, ambiguity and correlation should
tend to raise premiums, as the impacts of climate change
are uncertain and can produce many losses all at once.
Nonetheless, there is cause for optimism. Insurers have
been able to provide affordable insurance even in markets
with similarly high ambiguity and correlation, such as off-
shore drilling, where a robust and risk-responsive private
insurance market exists.*’ And by encouraging risk-miti-
gating behavior, insurers can narrow the range of potential
losses, further reducing ambiguity.**

2. A FAM’s Costs Will Not Necessarily Drive
Industries Away

Even if a coastal industry FAM raises costs, businesses
subject to the FAM will not necessarily flee. After all, the
coasts offer easy access to port facilities, fuel terminals,
and other important infrastructure, as well as to major
population centers.*® Partially for this reason, many coastal
areas have developed robust networks of upstream product
producers, downstream input suppliers, and specialized
contractors and service providers, allowing productivity-
enhancing informational exchanges and fostering deep
labor markets.** Energy producers and businesses in other
coastally concentrated industries cannot easily forsake the
locational amenities available along the coasts.

3. High Costs or Relocation, If They Occur,
May Actually Be Socially Beneficial

Finally, insofar as the FAM does increase costs or drive
industry from the coasts, this may be a good thing. To
the extent that FAMs “increase” the cost of doing business,
they do not create that cost, but rather shift it from society
back to those regulated. From a social welfare perspec-
tive, then, businesses whose operations are so socially risky
that they cannot afford to mitigate or insure them should
not continue to exist, and businesses that can only avoid

crippling insurance costs by relocating should be forced to
do s0.%

41. See, e.g., Mark A. Cohen et al., Deepwater Drilling: Law, Policy, and Econom-
ics of Firm Organization and Safety, 64 Vanp. L. Rev. 1853, 1901 (2011);
Dana & Wiseman, supra note 20, at 1573-74.

42. See, eg., Celine Herweijer et al., Adaptation to Climate Change: Threats and
Opportunities for the Insurance Industry, 34 GENEva PAPERs 360, 366 (2009).

43. See, e.g., Needham et al., supra note 9, at 14; U.S. Energy Information Agen-
cy, Flood Vulnerability Assessment Map, U.S. DEP'T ENERGY, https://perma.
cc/CQJ4-64LB (last visited Nov. 24, 2014) (mapping energy infrastructure
located in flood hazard zones); Kate Spinner, For Chemical Disaster, Just
Add Storm Surge, Sarasota HERALD-TRIBUNE (Sept. 19, 2010, 12:01 AM),
https://perma.cc/KBS6-JS4W (“A quarter of all the gas, 40 percent of jet
fuel and 60 to 70 percent of military jet fuel is all refined in the hurricane
surge zone in Texas.”).

44. See generally Glenn Ellison et al., Whar Causes Industry Agglomeration?
Evidence From Coagglomeration Patterns, 100 Am. Econ. Rev. 1195, 1196
(2010); David Schleicher, 7he City as a Law and Economic Subject, 2010 U.
I, L. Rev. 1507 (2010) 1509-10, 1514, 1517-28.

45. See, e.g., Boyd, supra note 7, at 29.

46. Cf Dana & Wiseman, supra note 20, at 1582.
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B. A FAM Is Politically Implausible

A coastal industry FAM might also face vigorous opposi-
tion from the sectors to be regulated and their employees.
With no broad pro-FAM lobby to counter this opposi-
tion, the FAM would either fail or be diluted to the point
of ineffectiveness.

Again, there is some merit to this argument. At the
national level, it will likely take major disasters for legisla-
tors to consider a robust coastal industry FAM. At the state
and local level, too, jurisdictions that have experienced
major weather disasters, such as Florida and New York
City, have poured effort into designing and implementing
coastal adaptation strategies.”

Yet, although they face political headwinds for the time
being, coastal industry FAMs have at least three important
political advantages. First, as I have shown, the costs of a
coastal industry FAM will probably be modest. Second,
even if coastal industry FAMs raise costs, many jurisdic-
tions may be willing to enact them anyway. Because states
and localities can implement them on their own, FAMs
can emerge piecemeal even in the absence of a properly
functioning Congtess (or even state legislature) or a nation-
ally galvanizing catastrophe.

Third, coastal industry FAMs will not directly affect
most coastal residents, so they may provoke less politi-
cal resistance than other adaptation initiatives have. The
politics of the FAM, in turn, might more closely resemble
those of conventional environmental regulations. These are
not easy to enact, of course, but may be more attainable
than regulations that threaten to directly increase costs for
coastal homeowners.*®

C.  Selfinsurance and Rate Regulation Will Prevent
the FAM From Mitigating Risk

Even those who favor FAMs in theory might doubt whether
their theoretical advantages will translate to the real world.
In practice, it could be argued, coastal industry FAMs will
be compromised in two ways. First, regulators can allow
businesses to self-insure by demonstrating sound finances

47. See Curtis Morgan, Impact of Hurricane Andrew: Better Homes, Miamr
HEerALD (June 2, 2012), hteps://perma.cc/3CE8-6EVY; Dep't of City Plan-
ning, Flood Resilience Zoning Text Amendment, Crty oF N.Y. (Oct. 9, 2013),
hteps://perma.cc/BA84-G5DG. See generally John Schwartz, Pragmatism on
Climate Change Trumps Politics at Local Level Across U.S., N.Y. Times (Oct.
24, 2014), https://perma.cc/N4BU-P934.

48. If recent history is any indication, the American public broadly supports
environmental regulations that apply directly to businesses, and imple-
menting new regulations is possible despite vociferous business opposition.
See, e.g., FREDERICK MAYER ET AL., AMERICANS THINK THE CLIMATE IS
CHANGING AND SuPPORT SOME AcTIONS 2—3 (Duke Univ. Nicholas Inst.
for Envtl. Pol'y Sol. 2013), https://perma.cc/422Y-J4GT; Zack Colman,
Most Americans Support Climate Regulations Even With Costs: Poll, WasH.
ExamiNer (Nov. 20, 2014, 10:25 AM), https://perma.cc/ELU2-EFF5; Ju-
liet Eilperin, Autos Must Average 54.5 MPG by 2025, New EPA Standards
Say, WasH. Post (Aug. 28, 2012), https://perma.cc/9GEC-MNHR; Amy
Harder, Obama Carbon Rule Backed by Most Americans—WSJ/NBC Poll,
WaLL STReeT J. (June 18, 2014), https://perma.cc/K72V-CD45. But see
Coral Davenport, EPA Funding Reductions Have Kneecapped Environmental
Enforcement, Nar'L ]. (Mar. 3, 2013), https://perma.cc/FN9T-8TY4.
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and ample reserves. Self-insurance removes the third-party
monitoring and upfront financial incentives that cause
companies to reduce risks.”” It is important to note, how-
ever, that FAMs that allow self-insurance should still pro-
mote the core goal of cost internalization to some extent.
Moreover, self-insurance is not inevitably allowed in real-
world FAMs. Many, especially at the state and local level,
do not explicitly allow it, and self-insurance is certainly
not the only form of insurance that major corporations are
willing to obtain® To promote upfront risk mitigation,
jurisdictions implementing FAMs can and should choose
not to allow self-insurance.’

Second, legislators and insurance regulators may pre-
vent insurers from charging fully risk-sensitive premiums,
reducing coastal businesses’ incentives to adapt and pos-
sibly causing private insurers to leave the market altogeth-
er’? But this has not happened with existing industry
FAMs, in sharp contrast to residential FAMs. Premiums in

49. Dana & Wiseman, supra note 20, at 1580-82.

50. See, e.g., Decpwater Horizon Disaster Not a Watershed Event for P&C In-
surance Market, Towers WarsoN (Aug. 2010), https://perma.cc/SN8G-
UUVG6 (describing private insurance held by major players in the Deepwater
Horizon disaster); Abraham, supra note 26, at 1787.

51. See, e.g., Richard Dobbs et al., Building the Healthy Corporation, McKINsEY
Q., Aug. 2005, at 63, https://perma.cc/YVLI-KELP (discussing “short-
sighted behavior” among corporate managers); Dana & Wiseman, supra
note 20, at 1581; Crawford & Seidel, supra note 9, at 8, 21-22 ([Clor-
porate adaptation “frameworks typically draw from a historical picture of
risk and often do not adequately consider the changing character—such
as frequency and intensity—of extreme weather events . . . [cJompanies’
investment in building resilience competes with other business objectives
and resources, many of which are more immediate and tangible. Short-term
costs and cash flows are often considered more important than benefits that
may not be realized until much later.”); Max Messervy et al., Insurer Climate
Risk Disclosure Survey Report & Scorecard: 2014 Findings & Recommenda-
tions, CERES 6 (2014), https://perma.cc/7R]5-2999 (describing climate
risk planning among the 350 largest American insurers and finding that
“most of the companies responding to the survey reported a profound lack
of preparedness in addressing climate-related risks and opportunities”); Are
UK Companies Prepared For the International Impacts of Climate Change?:
FTSE 350 Climate Change Report 2013, CARBON DISCLOSURE PROJECT
(2013), https://perma.cc/75WE-4TY7 (concluding that FTSE 350 “com-
panies’ current focus on risks and opportunities needs broadening. While
the majority of FTSE 350 companies identify risks (86%) and opportunities
(82%) from climate change, the focus remains relatively narrow, looking
primarily at direct, shorter-term risks. Only 32% of companies report risks
(14% opportunities) which have timeframes of ten years or more and 13%
of companies report that they have not identified any climate change related
risks at all.”); Aleka Saville et al., 2015 Corporate Adaptation Survey, NOTRE
DAME GLOBAL ADAPTATION INDEX 6-7, 17 (May 2015), https://perma.cc/
L953-P86C; On the Global 100, see S&P Global 100 Methodology, S&P
Dow JonEes INpIcES 3 (September 2016), https://perma.cc/G6V6-N2SR.
See also Ana Maria Cruz et al., Identifying Hurricane-Induced Hazardous
Material Release Scenarios in a Petroleum Refinery, 2 Nat. Hazarps Rev.
203, 203 (“emergency management preparations to deal with natural di-
saster-induced hazmat releases, however, are very limited, if they exist at
all” among Gulf Coast petroleum refineries). Cf Sean B. Hecht, Climate
Change and the Transformation of Risk: Insurance Matters, 55 UCLA L. Rev.
1559, 1591-93 (2008) (reviewing behavioral psychology findings concern-
ing underinvestment in insurance); Faure & Bruggeman, supraz note 35, at
16, 21-26 (finding that “empirical evidence . . . suggests that there is gener-
ally no adequate interest in and thus no demand for voluntary [first-party]
insurance protecting against natural catastrophes” and discussing various
cognitive and informational explanations) (citations omitted).

52. See, e.g., Bradley G. Bodiford, Floridas Unnatural Disaster: Who Will Pay for
the Next Hurricane?, 21 U. Fra. ].L. & Pus. Por’y 147, 158-160 (2010)
(discussing the woes of Florida’s state-operated property insurer). See gener-
ally Richard A. Epstein, Exir Rights and Insurance Regulation: From Federal-
ism to Takings, 7 GEo. MasoN L. Rev. 293, 303-08 (1999).



economic sectors subject to FAMs vary widely according
to insurers’ perceptions of risk, as do business insurance
premiums in general.’?

D.  Regulators Will Struggle to Determine How
Much Assurance to Require

As noted above, FAM implementation might be fairly sim-
ple if purchased financial assurance is required. Neverthe-
less, regulators will face a tricky design question regardless
of their chosen assurance mechanism: how much assur-
ance to require. A FAM that attempts to align financial
responsibility with the full extent of potential liability (as
I have advocated) must estimate potential damages from
a worst-case disaster and translate those damages into a
minimum policy limit for insurance regimes, a minimum
bond amount for surety bond regimes, a minimum self-
insurance capacity for self-insurance regimes, and so on.

This is a real challenge, but it should not be overstated.
Regulators can make the task of defining appropriate
assurance levels easier on themselves by setting sector-wide
required policy limits. This is the approach of most FAMs.
In any event, in opting for FAMs, regulators take up the
task of determining required assurance amounts, but they
avoid many other informationally intensive tasks inherent
in other regulatory approaches.”

E. A FAM Is Unnecessary Because Coastal
Businesses Are Already Insured

Coastal industry FAMs will obviously be superfluous if the
businesses they target already have private insurance for
the impacts the FAMs address. However, this is probably
not the case. Data on the prevalence of insurance against
the potential coastal impacts of climate change are scarce,
and many vulnerable facilities are no doubt already insured
to some extent.”” However, as I have argued, there is strong
evidence that coastal businesses are underpreparing gener-
ally for these impacts—even when they directly threaten
core operations.’

Moreover, current shortfalls in the broader environmen-
tal liability insurance market suggest that coastal businesses
are unlikely to be consistently and adequately insured. To
the contrary, industry publications suggest that the market
is growing but underdeveloped and that regulatory man-

53. See, e.g., Julia Kollewe, BP Disaster Raises Oil Industry’s Insurance Costs, THE
GUARDIAN (June 3, 2010, 7:45 AM), https://perma.cc/R5]Y-LC5E.

54. See Richard B. Stewart, Controlling Environmental Risks Through Economic
Incentives, 13 Corum. J. EnvtL. L. 153, 156 (1988); Dana & Wiseman,
supra note 20, at 1548.

55. In fact, the Murphy Oil refinery was insured. John Henry, Murphy Oil Says
Gulf Spill Covered By Insurance, Ark. Bus. (Dec. 5, 2005), http://www.
arkansasbusiness.com/article/49693/murphy-oil-says-gulf-spill-covered-by-
insurance.

56. See Crawford & Seidel, supra note 9, at 21.
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dates are needed to drive demand. This shortfall derives
in part from businesses’ reliance on self-insurance, which
theoretically internalizes costs but may fail to drive invest-
ment in risk mitigation in practice.” Demand-suppressing
institutional and psychological factors also appear to play
arole.”® Whatever the reason, although the broader market
for environmental insurance does appear to have grown in
recent years,” it is still sorely underdeveloped.®® Given this,
it seems unlikely that coastal businesses are already well
insured against environmental liabilities to third parties
resulting from climate change.

VI. Conclusion

I have argued that FAMs can help advance climate adapta-
tion among coastal industries. Those industries appear to
be underpreparing for climate change, risking devastation
for the communities in which they are concentrated. By
internalizing the potential costs of those disasters to indus-
try through risk-attuned private regulation, FAMs, and
especially insurance mandates, can help reduce the chance
of disaster.

Spills and releases are a logical starting point for coastal
adaptation FAMs, but these policies could also help tackle
other problems. Climate change and its coastal impacts
implicate many sources of liability under existing law, and
as these impacts mount, policymakers may be inclined to
create new liabilities as well.® FAMs can help ensure that
liable parties pay up, and can encourage investment in
measures that reduce the risk of liabilities in the first place.
As the waters rise and the storm clouds gather, FAMs can
and should play a leading role in protecting coastal com-
munities from the dangers of climate change.

57. See Dana & Wiseman, supra note 20, at 1581; Abraham, supra note 26,
at 1787.

58. See supra note 51; Chad Hemenway, Environmental Liability Market Still
Has Plenty of Room for Growth, NAT'L UNDERWRITER PRrOP. & CASUALTY,
July 19, 2010, at 12.

59. See, e.g., Heather Turner, Environmental Insurance Activity Is on the Rise,
INs. Bus. Am. (Mar. 30, 2016), https://perma.cc/2HH2-NTSN; Rosalie L.
Donlon, ACE: There Is a Global Need for Environmental and Pollution Pro-
tection Insurance, PROPERTYCASUALTY360 (May 13, 2015), https://perma.
cc/6SC5-8TBZ; Brian Anderson, Environmental Trends and Market Pros-
pects: Part 3, INs. Bus. Am., https://perma.cc/U57V-EKXW (last visited
Dec. 8, 2014).

60. See, e.g., David Dybdahl, A Big Picture on Environmental Insurance, INT'L
Risk Mamr. Inst. (July 2016), hetps://perma.cc/5PFV-49Q]J; Hemenway,
supra note 58; Dave Lenckus, 7he Polluter Pays, GLoBAL FIN. (Jan. 3, 2013),
https://perma.cc/26RL-6GPV. See also Judy Greenwald, Environmental Li-
ability Insurance Market Stabilizes on Increased Capacity, Bus. Ins. (Feb. 2,
2014), https://perma.cc/H7UH-5JA7 (noting that rates have decreased in
recent years and insurers are actively competing with one another for busi-
ness); Turner, supra note 59.

61. An analysis of the legal and policy merits of expanded liability is beyond the
scope of this Article. However, the previous sections have indicated a few
ways in which policymakers might choose to expand liability.
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Financial Assurance Mandates:
No Substitute for Agency
Expertise and Oversight

by Rachel Cleetus, Ph.D.

Rachel Cleetus is the Lead Economist and Policy Director for the Climate and Energy Program at the Union of Concerned
Scientists, where her research focuses on the impacts of climate change and climate and clean energy solutions.

R Introduction

Arnold’s article highlights an important issue of growing
urgency: the exposure of industrial facilities—many with
toxic products or by-products—to risks of flooding exacer-
bated by sea-level rise and storm surge. His proposal to use
financial assurance mandates (FAMs) is a compelling one,
and he provides substantive details, including a draft local
ordinance, to help implement this type of policy. However,
the article is far too sanguine about the ability of this one
policy tool to protect communities located in proximity
to these industrial facilities, and it is overly dismissive of
the role of complementary policies including robust chem-
ical regulation, disclosure, and standards for pre-disaster
mitigation measures and post-disaster response. Rather
than pit these policies against one another using pejorative
terms like “command-and-control,” a more thoughtful and
comprehensive approach would be to combine elements
of these to implement a suite of policies designed to help
build the resilience of industrial facilities to climate and
extreme weather impacts while prioritizing the safety and
well-being of local communities. Finally, to enact any of
these policies at the national level will require political will
from Congress and the administration—both of which are
sorely lacking with respect to addressing climate change.

II. Lessons From Houston After
Hurricane Harvey

The example of Houston that Arnold cites repeatedly is
particularly poignant considering the destruction wrought
upon the city by Hurricane Harvey in August 2017. (His
article was written prior to that signal event.) The flood
damage to the Arkema chemical storage plant in Crosby,
Texas and subsequent explosions, fires, and toxic pollution
epitomize the dangers of industrial facilities that Arnold
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attempts to address. Yet, that example provides a caution-
ary note to the limits of FAMs as a sole means of addressing
risks. That incident highlights the need for robust chemi-
cal safety standards, monitored and enforced by the Envi-
ronmental Protection Agency (EPA) and Occupational
Safety and Health Administration (OSHA), as well as the
importance of the Chemical Safety Board, an independent
agency charged with investigating chemical accidents.
Strikingly, Arkema had been engaged in lobbying EPA and
Congress to delay implementing key chemical safety regu-
lations and found a sympathetic ear in EPA Administrator
Scott Pruitt.!

There were more than 100 toxic spills after Harvey,
many more incidents than were initially reported, and the
full extent of the health burden of that pollution is still
unclear.” A recent New York Times analysis of the Toxic
Release Inventory found that there are more than 1,400
facilities using toxic chemicals in high flood risk areas and
an additional 1,100 in moderate flood risk zones as des-
ignated by the Federal Emergency Management Agency.’

Ill. Need for a Suite of Policies

The challenge of safeguarding coastal industrial facilities is
not simply one of robust building standards, back-up power
systems that can withstand flooding, and other protective
measures—it requires specialized knowledge of chemical

1. David Sirota et al., Texas Republicans Helped Chemical Plant That Exploded
Lobby Against Saféty Rules, INT'L Bus. Times (Aug. 31, 2017, 1:20 PM),
www.ibtimes.com/political-capital/texas-republicans-helped-chemical-
plant-exploded-lobby-against-safety-rules.

2. Frank Bajak & Lise Olsen, Silent Spills Part 1: In Houston and Beyond, Har-
veys Spills Leave a Toxic Legacy, HousToN CHRON. & ASSOCIATED PRESs
(2017), https://www.houstonchronicle.com/news/houston-texas/houston/
article/In-Houston-and-beyond-Harvey-s-spills-leave-a-12771237.php.

3. Hiroko Tabuchi et al., Floods Are Getting Worse, and 2,500 Chemical Sites Lie
in the Waters Path, N.Y. Times (Feb. 6, 2018), www.nytimes.com/interac-
tive/2018/02/06/climate/flood-toxic-chemicals.html.
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safety and emergency response and the resources to deploy
in the event of a disaster. Further, industrial facilities will
need to coordinate closely with local, state, and federal
emergency response efforts in the event of a disaster. First
responders need to know what chemicals may be impli-
cated in order to protect the local populations. FAMs can
help with the costs of cleanup after the fact but not with
the emergency response itself. Clearly, industrial facilities
cannot self-regulate on issues that are vital to the public’s
health—so additional standards will need to be in place.

Arkema claimed that the events were unprecedented
and therefore the company had no way of preparing for
them—a claim not unlike that made by other companies
in the aftermath of major industrial disasters. And yet the
chemical storage facility was located in a known floodplain
and had been identified as a risky site in a study by Texas
A&M.* Will companies actually take responsibility for
the myriad ways in which climate change is contributing
to worsening disasters—or will they resort to the “Act of
God” clause to escape responsibility? Best practice guide-
lines will need to be in place to determine sufficiently pro-
tective measures in light of what we know about projected
climate change.

Arnold singles out the nuclear power industry as a suc-
cessful example of FAMs. Yet the industry is shielded
from bearing the full cost of its risks by statute, under the
Price Anderson Act. The Nuclear Regulatory Commission
is charged with setting and enforcing safety standards to
limit the risks from these power plants. While Florida was
ultimately lucky enough to escape a direct hit from Hur-
ricane Irma in 2017, that storm could have had a serious
effect on the Turkey Point nuclear plant near Miami. In
the event of a total loss of power, hurricane force winds and
debris could damage condensate storage tanks and com-
promise their ability to serve as a back-up option to cool
the reactors.’

Industrial facilities that shut down as a precaution
ahead of extreme weather events also need to exercise care
in the start-up process post-disaster. For example, the U.S.
Chemical Safety and Hazard Investigation Board (CSB)
issued a safety alert after Harvey urging oil and chemical
facilities to take special precautions when restarting in the
wake of shutdowns due to Hurricane Harvey.

Contrary to what Arnold claims, an authoritative
study from the National Institute of Building Sciences
underscores the value and cost-effectiveness of protective
building codes to limit damages to homes from extreme
weather events. The study found that designing new build-
ings to exceed provisions of the 2015 International Codes
(I-Codes), the model building codes developed by the

4. Texas A&M, Mary Kay O’CoNNOR PrROCESs SAFETY CENTER, RANKING
of CHEMICAL FaciLiTies BAsep oN THE PoTeENTIAL TO CAUSE HARM TO
THE PusLIC (Jan. 2016), assets.documentcloud.org/documents/2822336/
PCHP-Report-Updated-Edited-on-050216.pdf.

5. Ed Lyman, Floridas Nuclear Plants and Hurricane Irma, UN1ON oF CON-
CERNED SCIENTISTS BLOoG: ALL THINGS NUCLEAR (Sept. 8,2017, 8:18 PM),
www.allthingsnuclear.org/elyman/floridas-nuclear-plants-and-hurricane-
irma.
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International Code Council (ICC), can save the nation
$4 for every $1 spent.® While the study was done in the
context of residential buildings, its lessons lend themselves
to industrial facilities.

FAMs have been used in other contexts including for
underground storage tanks and some mining operations.
However, under the current administration there are chal-
lenges regarding the use of FAMs. Earlier this year, EPA
rolled back financial requirements for certain hardrock
mining facilities under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA, or
Superfund). This Obama era rule was a first step toward
meeting a long-standing recommendation from the U.S.
Government and Accountability Office that EPA do more
to ensure that liable parties do more to meet their cleanup
obligations, including by implementing financial assurance
mandates allowed by the Superfund statute since 1980.
The agency is next set to evaluate similar requirements for
chemical manufacturing, petroleum and coal products
manufacturing, and electric power generation, transmis-
sion, and distribution. Given the precedent with hardrock
mining, there are clearly no guarantees that requirements
will be set.

The potential for companies to go bankrupt or be bought
and sold to other entities can result in cleanup costs and
risks being passed on to the public. Finally, FAMs should
not be used as a way to sidestep legal proceedings and citi-
zen lawsuits brought to expose culpability, provide remedy,
and hopefully to improve safeguards going forward.

IV. Climate Risks and Coastal Industrial
Facilities

Major industrial zones along the East and Gulf coasts of the
United States are hotspots of chronic inundation because
of a combination of climate-induced sea-level rise and local
land subsidence. Storm surge riding on high sea levels can
also reach much further and higher inland, causing greater
damage, as experienced during Hurricane Ike in 2008 and
Hurricane Sandy in 2012. Climate change also increases
extreme precipitation events, contributing to growing risks
of flooding in both coastal and inland locations.? Yet these
types of risks are not adequately captured in the Federal
Emergency Management Agency’s current flood risk maps,
as evidenced by recent flooding events. Population growth
and growing development in floodplains also put more
people and property in harm’s way.

The 2017 Climate Science Special Report, Volume 1 of
the National Climate Assessment, finds that “nuisance

6. NATIONAL INSTITUTE OF BUILDING SCIENCES MULTIHAZARD MITIGATION
CounciL, NaTuraL Hazarp MiITIGATION SavEs: 2017 INTERIM REPORT
(National Institute of Building Sciences Dec. 2017), https://www.eenews.
net/assets/2018/02/02/document_pm_01.pdf.

7. U.S. Gov't AccountaBiLrty Orrice, EPA SHouLp Do MORE TO ENSURE
Tuar LiasLe Parties MEeT THEIR CLEanuP OBLIGATIONS (U.S Gov't Ac-
countability Office 2005), www.gao.gov/products/ GAO-05-658.

8. DonaLp J. WuEeBBLES ET AL., CLIMATE SCIENCE SPECIAL REPORT: FOURTH
Nar1oNaL CLIMATE AssEsSMENT, VoL. 1. (U.S. Global Change Research
Program 2017), www.science2017.globalchange.gov.
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flooding” has increased in severity and frequency, in many
places increasing 5- to 10-fold or more since the 1960s.”
This type of flooding will increase with projected sea-level
rise. The report also finds that: “A projected increase in the
intensity of hurricanes in the North Atlantic could increase
the probability of extreme flooding along most of the U.S.
Atlantic and Gulf Coast states beyond what would be pro-
jected based solely on sea-level rise.”"

Similarly, a 2017 publication from the Union of Con-
cerned Scientists, When Rising Seas Hit Home: Hard Choices
Ahead for Hundreds of US Coastal Communities, also high-
lights the worsening risks of chronic inundation." Well
before their land goes completely underwater, and even in
the absence of storms, many communities will face a level
of disruptive flooding that will seriously impede daily lives
and activities. The analysis finds that by 2035, about 170
communities—roughly twice as many as today—will face
chronic inundation and possible retreat from affected areas
under intermediate or high scenarios of sea-level rise, with
more than 100 seeing at least one-quarter of their land
chronically flooded.

A 2015 Union of Concerned Scientists report high-
lighted the risks to coastal oil refineries from sea-level rise
and storms."? It found that 120 U.S. oil and gas facilities
are situated within 10 feet of the local high tide line. Many

9. Id

10. Id.

11. ERIKA SPANGER-SIEGFRIED ET AL., WHEN RisiNnGg Seas Hir HomEe: Harp
Cnoices AHeaD FOR HunpreDS OoF US CoastaL CommuniITIES (Union
of Concerned Scientists July 2017), www.ucsusa.org/sites/default/files/at-
tach/2017/07 /when-rising-seas-hit-home-full-report.pdf.

12. CHRISTINA CARLSON ET AL., STORMY SEAS, RisING Risks: WHAT INVES-
TORS SHOULD KNow ABoUT CLIMATE CHANGE IMPACTS AT O1L REFINERIES
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of these facilities are located along the Gulf of Mexico and
they include facilities belonging to major corporations like
Exxon Mobil and Chevron Corporation. With sea-level
rise, by 2030 or 2045, many of these facilities could be
partially or fully flooded by storms.

V. Conclusion

Arnold’s proposal for FAMs could play an important role
in encouraging companies to invest in measures to reduce
risks from sea-level rise at coastal industrial facilities. How-
ever, they will not be a sufficient policy mechanism on
their own. Additional policies, including the implementa-
tion, monitoring, and enforcement of robust public health
safeguards, will also be needed. Because of the complex
nature of these facilities and the myriad specialized chemi-
cals and processes involved, adequate disclosure require-
ments are also key to ensuring that emergency responders
and the public are aware of the risks to which they might

potentially be exposed. The role of key regulatory agencies
including EPA and OSHA cannot be overstated.

(Union of Concerned Scientists Feb. 2015), www.ucsusa.org/sites/default/
files/attach/2015/02/stormy-seas-rising-risks-ucs-2015.pdf.
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achary Arnold’s proposal of a policy framework to

prevent coastal industrial disasters is quite timely,

coming as it does after the 2017 hurricane season
on the East Coast, followed by the equally devastating
wildfire season in the West. Arnold suggests that imposing
financial assurance mandates (FAMs), such as minimum
insurance coverage, would induce coastal industries to pro-
actively manage climate adaptation, and thus, proactively
manage risk.

Arnold points out that government at all levels—local,
state, and federal—could do more. A major drawback is
that many governments are not encouraging businesses or
developers to invest in climate adaptation. Without a gov-
ernment directive, it is likely to take longer to convince
businesses of all sizes to be proactive.

I. Climate Does Not Equal Weather

In describing “climate adaptation,” Arnold uses scientific
terms that, while accurate, may have the effect of turning
off those who should be paying better attention. Generally,
businesses and governments are not composed of scientists,
and as Dr. Louis Gritzo, vice president and manager of
research at FM Global, has said, “climate science is not a
long-term weather forecast.”" As long as the public, includ-
ing policymakers and business owners and operators con-
fuse the two, there is likely to be resistance to the need for
a FAM and no interest in gaining greater understanding,.

At least one state appears to have adopted Arnold’s
idea, at least in part. Louisiana has adopted an aggressive
response to climate-linked flooding in the United States.
The plan calls for prohibitions on building new homes in
high-risk areas, buyouts of homeowners who live there
now, and hikes in taxes on those who won’t leave. Com-
mercial development would still be allowed, but developers
would need to put up bonds to pay for those buildings’
eventual demolition.”

According to published reports, the draft plan is part of
a state initiative funded by the federal government to help

1. Dr. Louis Gritzo, 7he Economic Risk of Climate Change, PROPERTYCASUAL-
TY360 (July 29, 2014), https://www.propertycasualty360.com/2014/07/29/
the-economic-risk-of-climate-change.

2. Christopher Flavelle, Louisiana, Sinking Fast, Prepares to Empty Out Its
Coastal Plain, Bloomberg (Dec. 27, 2017), https://content-service.bloom-
berg.com/articles/P1CORY6JTSEA.
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Louisiana plan for the effects of coastal erosion. That ero-
sion is happening faster in Louisiana than anywhere else in
the United States, due to a mix of rising seas and sinking
land caused in part by oil and gas extraction. State offi-
cials say they hope the program, called “Louisiana Strate-
gic Adaptations for Future Environments,” or LA SAFE,
which focuses on community adaptation, becomes a model
for coastal areas around the country and around the world
that are threatened by climate change.*

1. EU Environmental Liability Directive

The European Union has begun dealing with climate
change in a more formal way, as Arnold proposes for
the United States. In 2004, the European Commission
(EC) issued Directive 2004/35/EC, the Environmental
Liability Directive (ELD).> The Directive established a
framework based on the polluter-pays principle to pre-
vent and remedy environmental damage. The ELD is an
administrative approach, based on the powers and duties
of public authorities.

Under the ELD, European Union Member States
are expected to ensure the effective implementation and
enforcement of the Directive. Although the Directive was
issued by the EC, Member States had three years to enact
appropriate domestic legislation adopting the terms.

In practice, the ELD has not been as successful as the
EC hoped it would be. On Oct. 26, 2017, the commission

issued a resolution noting that”:

[Olwing to the discretionary powers awarded in the
ELD and to the significant lack of clarity and uniform
application of key concepts as well as to underdeveloped
capacities and expertise, the transposition of the ELD into
national liability systems has not resulted in a level playing
field and that, as confirmed in the Commission report,
it is currently totally disparate in both legal and practi-
cal terms, with great variability in the amount of cases

3. Liz Russel, Louisiana Strategic Adaptations for Future Environments, hteps://
lasafe.la.gov (last updated Apr. 27, 2018).

4. Flavelle, supra note 2.

5. European Commission, Environmental Liability, http://ec.europa.eu/envi-

ronment/legal/liability/ (last updated July 2, 2018).

6. Id
7. Implementation of the Environmental Liability Directive (2017) Eur. Parl.
Doc. PV 0414.
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between Member States; is therefore of the opinion that
additional efforts are required to enable regulatory stan-
dardisation to take place across the EU.

The resolution also stresses that all stakeholders have
reported problems in holding operators strictly liable for
“dangerous activities” in relation to successors of liable par-
ties.® In the United States, it has also been difficult to track
owners and possible insurance coverage for environmental
spills or other similar actions. Here, organizations with sig-
nificant exposure to such liabilities are consulting “insur-
ance archaeologists” to conduct specialized research that
could recover or reconstruct old liability policies.”

Before adopting a requirement for FAMs as part of a cli-
mate adaptation program, we should carefully study what
is going well and what is not working with the ELD.

Ill. Increased Complexity

Arnold suggests that FAMs would operate as an “out-
sourced” regulatory scheme. The regulatory program as
outlined would require the affected business to have insur-
ance coverage, but the program would leave it up to the
insurance companies to decide what risks to insure, how
to underwrite them and how to mitigate the risk. “All the
regulator has to do is verify compliance” [emphasis added].

Arnold’s idea would require setting up an additional
layer of bureaucracy and regulation to ensure compli-
ance. Auto insurance, Arnold’s example, is verified by state
departments of motor vehicles (DMV) when cars are regis-
tered. (And we know how much we all hate DMV.) Would
the responsibility be with the state department of insur-
ance to verify that a certain level of insurance coverage is
in place? How would policymakers select the industries to
be regulated—in addition to those that might be regulated
currently? Would the requirement for coverage be based
on where the business is located or the industry that it’s
part of?

IV. Status of Environmental Insurance
Market

Arnold’s point that private insurance is unlikely to be very
expensive or unattainable is borne out by the current state
of the environmental insurance market. According to a
recent report from USI Insurance Services, the environ-
mental marketplace is estimated to be more than $2 billion
in annual premiums with double-digit growth, outpacing

8. Id.

9.  Sheila Mulrennan & Michele Pierro, Insurance Archacology & Environmental
Claims, PROPERTYCASUALTY3G60 (Feb, 15, 2018), https://www.propertyca-
sualty360.com/2018/02/15/insurance-archaeology-environmental-claims/.
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the annual growth rate of the general property and casu-
alty market."”

The insurance industry is poised to provide FAMs
without additional government regulation because the
market for environmental coverage is highly competitive.
The underwriting, however, is complicated by limited
data that doesn’t provide an accurate assessment of the
risk in many areas."

USI also predicts that profitability will be delayed
because there are currently about 50 insurers with more
than $600 million in capacity.'* Although insurance is
available, ten-year term transactional risk policies, once
the most common, can only be purchased from certain
insurers.” For more difficult and complicated risks, such as
the day-to-day operations of energy, mining, petrochemi-
cal, and power and utility firms, one-year policy terms are
becoming the norm, creating volatility for these classes of
business as well as a risk of gaps in coverage.

Buyers of environmental insurance are generally con-
struction contractors or vendors related to construction.
A requirement by the local permitting authority to have
pollution liability coverage or other similar policies could
provide the FAMs that Arnold proposes without an added
layer of bureaucracy—assuming state and local laws allow
them to impose such a requirement. Generally, larger con-
struction firms are aware of their risk of liability and are
requiring the subcontractors they work with to also have
environmental insurance. In addition, lenders on large
projects are requiring FAMs of their own as a condition
precedent to making the loans.”

V. Insurers in Agreement

In its recent report on storms from Super Storm Sandy in
2012 to Hurricane Maria in 2017, global insurer Allianz
notes that many of its builder’s risk insureds who previously
would have resisted discussions concerning high wind,
flooding and storm surge events impacting their construc-
tion projects are now paying much more attention.'®
Allianz clearly agrees with many of the points that
Arnold makes: “After catastrophes like Sandy, customers
may relocate and the business base evaporates until recov-

10. Dough O’Brien et al., 2018 Insurance Market Outlook: Insights From
Our National Practice Leaders, USI, http://www.usi.com/content/down-
loads/16038_2018_Insurance_Market_Outloook_Book_V9.pdf (last vis-
ited Apr. 2, 2018).

11. Joyce Anne Grabel, Is the Environmental Market too Low-Priced for Its
Own Good?, PrROPERTYCAsUALTY360 (Feb. 8, 2018), https://www.prop-
ertycasualty360.com/2018/02/08/is-the-environmental-market-too-low-
priced-for-its/.

12. O’Brien et al., supra note 10.

13. Id.

14. Id.

15. Grabel, supra note 11.

16.  From Sandy to Maria: Increasingly Destructive Perfect Storms, ALLIANZ, htep://
www.agcs.allianz.com/PageFiles/9507/Allianz_Hurricane%20Sandy%20
5%20Years%20Later_2017.pdf (last visited Apr. 2, 2018).
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ery progresses. The key to recovery is to establish a plan in
advance that identifies crucial operations so a company can
be up and running before the competition.”” This suggests
that the insurance industry would be open to discussions
with clients about climate adaptation and providing FAM:s.
The industry might also take the lead in such discussions
instead of waiting for clients to come to them.

One significant aspect of environmental disasters that
Arnold does not appear to factor in extensively is the long
time frame for environmental claims. Many contaminated
properties require years to clean up, and the potential losses
to businesses as well as claims can quickly mount up.

As part of the requirement to have a FAM in place,
would there be a time limit on liability? Would the legal
standard for liability be immediate, as the source would be
known after a natural disaster? Or, would it be “knew or
should have known” for an incident that starts as a natural
disaster, appears to be cleaned up, but actually results in
ongoing contamination?

None of these issues would argue against FAMs. How-
ever, the devil is in the details, as they say. In creating the
program, possible ramifications and unintended conse-
quences should be considered.

V1. More Than Coastal Properties

According to a new study led by the University of Bris-
tol, 41 million Americans are at risk from flooding riv-
ers.”® That’s more than three times the current estimate
of 13 million people, the study says, and it’s a problem
that dovetails on coastal flooding and may also be related
to climate adaptation. The study is based on a new high-
resolution model that maps flood risk across the entire
continental United States, whereas the existing regulatory
flood maps produced by the Federal Emergency Manage-
ment Agency (FEMA) cover about 60% of the continental
United States.”

The estimate of 41 million doesn’t include the millions
of additional Americans that are at risk of coastal flooding,
the report says. The increase is a result of the expanded
coverage of the map combined with its ability to esti-
mate flooding on small streams, which wasn’t adequately

17. Id.

18. Denny Jacob, Americans’ Flood Risk Is Far Greater Than Previously Thought,
PrOPERTYCASUALTY360 (Mar. 8, 2018), https://www.propertycasualty360.
com/2018/03/08/flood-risk-for-americans-is-highly-underestimated/.

19. /d.
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captured in previous flood-risk models, according to the
study’s researchers. The study predicts that more than 60
million Americans may be vulnerable to a 100-year flood
by 2050—sooner than we think.

The report highlights, as does Arnold, that relying on
traditional flood maps from FEMA may not be the best way
to mitigate risk from flooding. Several catastrophe model-
ing companies have shown with better and more current
data that flooding risks—and thus risks of chemical spills
or other environmental hazards—are more significant
than previously believed. The modelers may help reinforce
Arnold’s premise that climate adaptation is needed more
than ever. Certainly, private insurers rely on their accumu-
lated data as well as models from sources other than FEMA
to assess risk.

VIl. FAMs Have a Future

Arnold has succeeded in his effort to show that FAMs
can efficiently and equitably promote climate adaptation.
As with most policy issues, despite the data about eco-
nomic losses from recent natural disasters, demonstrating
the importance of adopting climate adaptation measures
sooner rather than later is likely to be difficult. If a natural
disaster hasn’t had a direct impact with the same devas-
tating results as Hurricane Harvey or Super Storm Sandy,
governments are less likely to insist that businesses under-
take climate adaptation or provide financial assurances.

Along with governments encouraging high-hazard busi-
nesses to provide financial assurances in the event of a
natural disaster, the insurance industry and risk managers
could be enlisted to educate the businesses that are under-
preparing for climate change. An appeal to the company’s
bottom line, encouraged by risk managers and insurers
who could emphasize any cost-saving measures and dem-
onstrate a return on investment in the form of reduced pre-
miums, might be more successful and better accepted than
another government regulation.

Arnold’s idea is definitely one worth pursuing and dis-
cussing at all levels of government, as well as with risk
managers and environmental insurance providers.

8-2018
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R Introduction

Just as our coasts have been defined and shaped by their
surrounding lands and waters, the future scale and scope
of climate change impacts in any one location will—in
part—be defined by geography and surrounding land-
scape. In Preventing Industrial Disasters in a Time of Cli-
mate Change: A Call for Financial Assurance Mandates,
Mr. Arnold presents a case for how Financial Assurance
Mandates (FAMs) such as insurance or surety bonding
could be utilized effectively to reduce the risk communi-
ties face from climate-driven impacts that result in coastal
industrial disasters. Onshore and offshore, our coasts and
oceans support a wide variety of livelihoods, economies,
and natural resources. According to the National Oceanic
and Atmospheric Administration’s Economics: National
Ocean Watch data, the coastal zone of the United States
contributed $7.9 trillion toward the Gross Domestic Prod-
uct (GDP) and supported 54.6 million jobs in 2014." If the
nation’s coastal counties comprised an individual country,
it would have the third-largest GDP in the world behind
the United States and China.? Coastal industries are par-
ticularly vulnerable to episodic storm events, and chronic
hazards related to flooding, inundation and shoreline ero-
sion will continue to be driven and exacerbated by climate
change. Other climate impacts not associated only or so
closely with coastal® environments—such as tempera-
ture fluctuations or extreme heat, drought, precipitation

1. Nar't Oceanic & AtMosPHERIC ADMIN. (NOAA) OFrrICE FOR COASTAL
Mamrt, SocioecoNomic Dara Summary (2017), hteps://coast.noaa.gov/
digitalcoast/training/socioeconomic-data-summary.html.

2. See NOAA Orrice FOR CoastaL MamT, Fast Facts: Economics and De-
mographics,  https://coast.noaa.gov/states/fast-facts/economics-and-demo-
graphics.html (last visited Apr. 4, 2018).

3. In this Comment, the term “coastal” refers to both ocean- and embayment-
fronting areas of the coastal environment.
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changes, and wildfire—could also pose significant direct
and indirect risks to coastal industries that could result in
industrial disasters. The author’s arguments for how FAMs
could help to reduce regulatory and enforcement burdens
related to climate-driven industrial disasters could be a
positive step toward focusing limited public resources on
advancing other climate actions and limiting climate risk
and impact costs in other sectors.

Il. Industrial Development and
Our Coasts

The author bases much of his argument for climate FAMs
on the premise that they can be used to reduce commu-
nity and environmental risk when applied primarily to new
industrial development in vulnerable coastal areas. As non-
water dependent uses of our coastlines increase, the pop-
ulation living, recreating and working by our coasts also
grows, as do the investments in transportation and other
infrastructure. In 2010, 123.3 million people, or 39% of
the nation’s population, lived in counties bordering the
shoreline, and by 2020 this number is expected to increase
by an additional 10 million people, or 8%.* Therefore, the
author is correct in stating that the associated risk from
industrial accidents resulting from accelerating climate
change, rising sea levels, and increasingly extreme weather
is expansive and growing. However, applying FAMs pri-
marily to new industrial development may limit their scope
and application in reducing risk to land-based assets, peo-
ple, resources and society, to say nothing of offshore indus-

4. NOAA, What Percentage of the American Population Lives Near the Coast?,
Nar't Ocean Serv., https://oceanservice.noaa.gov/facts/population.html
(last visited Apr. 4, 2018).
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trial development such as oil and gas or mineral extraction
that may evolve into the future.

While FAMs can serve as a catalyst prompting industrial
businesses and developments to take steps or make modi-
fications that reduce risk and enable them to secure lower
insurance premiums, the points in time during which such
actions are most cost-effective and feasible are at the sit-
ing, planning, design, or post-event re-building stages of
development. Risk-reducing infrastructure modifications
and facility siting become more problematic and costly
once construction is complete. To achieve the greatest risk-
reduction potential from FAMs, consideration should be
given to how the application of this approach could be tai-
lored and implemented in ways that reflect the different
climate change vulnerabilities facing either new or exist-
ing coastal industrial development. To build support for
FAMs to reduce industrial risk in an era of climate change,
open dialogue amongst all parties would enable FAMs to
be designed, reviewed, and established in ways that reflect
these differences.’

Ill. Networks of Coastal Industrial Supply

Mr. Arnold describes how some coastal industries count
on easy access to port facilities, fuel terminals, and other
coastal-oriented infrastructure in addition to upstream
producers. That same coastal orientation that ben-
efits companies exposes their facilities to climate-driven
impacts from both episodic storm events and longer-term
risks such as inundation from sea level rise. In either sce-
nario, the risk of an industrial accident that exposes the
surrounding environment and population is increased
due to the facility’s location. The author notes that during
recent storm events, including Hurricanes Katrina and
Rita, the scope of disaster impacts was not limited to areas
directly surrounding the industrial oil and gas refinery
facilities. The author presents arguments for how FAMs
could cover the financial impacts of an industrial disaster
that occurred due to climate change, but does not address
whether or if FAMs could or should cover impacts that are
not proximate to the industrial facility. A challenge that
may exist in establishing the will to require FAMs could
include the degree to which a FAM covers impacts further
up or down the supply chain or network of the industrial
facility. Establishing the scope and scale for which a FAM
should cover impacts would provide more realistic cost
estimates for FAM tools—such as insurance premiums—
that would be required of coastal industrial facilities. This
information would allow federal, state, or local govern-
ments to realistically evaluate the costs and benefits to a
jurisdiction when considering the use of FAMs to reduce
coastal industrial risk.

5. Involved or affected parties could include governments, insurers, industry
businesses and communities.
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IV. Risk Shifting and “Opportunities Lost”

The author notes thatat first, FAMs will likely not be enough
to cause industries to relocate, but that if the added costs
do result in business relocation, the benefit may outweigh
the cost. He states that coastal industry FAMs would not
directly affect most coastal residents, thus provoking less
political resistance than other adaptation measures. One
does not have to look too far for examples of communities
that have experienced industrial disasters along the coast
where, in addition to the immediate and long-term eco-
nomic and social costs, there were significant environmen-
tal and human health impacts. In considering FAMs as a
means to address climate-driven coastal industrial disaster
costs and risks, the issue of economic and social costs can-
not be understated nor can the “opportunities lost” factor
be ignored as a tangible direct impact to coastal residents.

In considering two otherwise-equal locations for indus-
trial development or re-investment,® a FAM requirement
in one location may tip the scale in favor of the other,
thereby shifting or doubling down on risk toward or in a
particular area. The author states that FAMs initially may
emerge piecemeal, and until such mandates achieve a dem-
onstrated benefit, this may very well be the case. However,
by building partnerships, communicating, and sharing
information amongst businesses, communities, insurers
and governments, significant potential exists to accelerate
the use of FAMs by creating conditions that would lessen
direct and indirect disaster costs or reduce the potential for
community economic or opportunity loss.

Command-and-control  approaches—Ilike planning
and zoning tools—could complement FAMs to enable
coastal industrial uses in community areas where they may
pose less risk. This co-benefit approach may also result in
reduced cost to the industrial business, and may incentiv-
ize or create conditions for economic and job investment in
the community, should they pursue FAMs as a means to
achieve risk reduction. The author states that insurers are
specialists in risk management and that they draw on pro-
prietary knowledge as they assess and value risk. Arguably,
to achieve measurable and meaningful climate change
risk reduction within a necessary timeframe,” information
must be more integrated and readily shared to ensure that
the overall and long-term costs and risks are minimized.
Consistency in FAM approach or policy could be benefi-
cial, and the author states that FAMs could be workable
and effective through a review of existing policies at all lev-
els of government.

6. Re-investment in this sense could refer to upgrades to or expansion of an
existing industrial site, or additional business investments in the surround-
ing community.

7. Action must be taken now to mitigate future climate change risk.
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V. Facility Lifespans and Identifying
FAM Areas

The question of the timeframe and likelihood of various
impacts on a facility or project over its anticipated lifespan
is central to climate change-related discussions, adaptation
and mitigation actions, and policy development. Scientists,
regulators, insurers, and businesses will continue to track
and analyze climate science and work to ensure that the
best available science is used to reduce or mitigate future
cost and risk. In the pursuit of FAMs as a tool to address
coastal industrial cost and risk challenges, it would benefit
the conversation to consider how to narrow the timeframes
over which FAM conditions are reviewed. This periodic
review approach may clarify how to evaluate risk in a way
that is responsive to evolving climate science in various
geographic locations, and perhaps also how to garner sup-
port at a broader scale to address any question regarding
the cause or driver of a particular disaster. The author notes
that the Federal Emergency Management Agency flood-
plain maps could be used to identify geographic locations
appropriate for FAMs. While they may assist in informing
the initial scope of where FAMs could be applied, these
maps outline only areas where current risk exists. Limit-
ing the application of FAMs to just areas identified on
these maps may significantly underestimate the geographic
scope of risk as sea level rise and future climate effects are
not incorporated into these products.®

8. While the current Federal Emergency Management Agency (FEMA) flood-
plain maps do not account for future conditions, in accordance with the
Biggert-Water Flood Insurance Reform Act of 2012, FEMA “is to establish a
Technical Mapping Advisory Council that will provide recommendations to
FEMA on flood hazard mapping guidelines—including recommendations
for . . . the impacts of sea level rise. . . .” FEMA, Coastal Frequently Asked
Questions, DEPARTMENT OF HOMELAND SECURITY, www.fema.gov/coastal-
frequently-asked-questions (last visited Apr. 5, 2018).
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V1. Determining the Scope of Risk
and Liability

In the context of establishing FAMs, the question of how
cost, liability, or responsibility would be assigned would
also need clarification. Mr. Arnold acknowledges that some
liability can be evaded when environmental disasters occur
because they “entail tricky questions of causation and valu-
ation.” When a storm hits and results in a coastal industrial
disaster, at what point would FAMs that address climate-
driven impacts be applicable, versus other insurance cover-
age requirements? Following an industrial disaster, where
does the burden of proof lie in establishing whether climate
change played a role in the associated direct and indirect
impacts? Where a coastal industrial facility already carries
standard insurance, would adding a climate-related impact
policy prove problematic when identifying liable parties?
Discussion on this very issue is evolving on a regular basis.’

VIl. Conclusion

Mr. Arnold’s argument for the role that FAMs may play in
addressing underinvestment in coastal industrial disaster
risk is valuable. In assessing how to mitigate the risks and
adapt to the impacts of climate change, he makes a strong
case for FAMs as a tool to address climate-driven or -exac-
erbated coastal industrial disaster management challenges.

9.  See Letter from David H. Krantz, Director, Ctr. for Research on Envtl.
Decisions, Climate Change: Uncertainty and the Burden of Proof, CTR FOR
ResearcH ON EnvrL. DEcisions, http://cred.columbia.edu/about-cred/
letter-from-the-director/ (last visited Apr. 4, 2018); Noah S. Diffenbaugh,
How We Know It Was Climate Change, N.Y. TimEs (Dec. 29, 2017), https://
www.nytimes.com/2017/12/29/opinion/sunday/climate-change-global-
warming.heml.



COMMENT

Financial Assurance Mandates:
A Mechanism to Prevent Climate-
Induced Industrial Disasters

by Liz Williams Russell

Liz Williams Russell is the Coastal Community Resilience Director at the Foundation for Louisiana.

ithin his call for Financial Assurance Mandates

(FAMs), Zachary Arnold highlights some of the

coastal impacts of climate change and empha-
sizes the need for industrial adaptation, while underscoring
the reality that adaptation efforts are mostly underdevel-
oped generally." He illustrates some socioeconomic effects
of environmental hazards to industrial facilities, extrapo-
lating future economic losses across industrial systems,
environmental and public health catastrophes, and the
likelihood of abandonment of vulnerable industrial facili-
ties. Arnold presents the notion that industry is likely to
underinvest in mitigation and adaptation activities such
as upgrading facilities to withstand weather or relocating
from vulnerable areas because of a set of realities present in
existing regulations, incentives, and disaster response prac-
tices. Industrial facilities and operators are able to external-
ize much of the cost of failing to taxpayers and society at
large, thus reducing the benefit that reducing risk to future
harm provides the company, and weakening the cost-to-
benefit ratio typically used for decisionmaking. Arnold
states that typical command-and-control responses,
such as zoning and building codes, are generally inflex-
ible and difficult to enforce while often being bulky and
poorly tailored to various circumstances; adaptation pro-
grams often include similar problems with additional cost.
Thus, Arnold proposes that industry should be required to
insure its activities and assets in preparation for the coastal
impacts of climate change, presumably sea level rise and
increased tidal and surge-based flooding, as a way of moti-
vating mitigation and adaptation.

A series of mechanisms are likely necessary to induce
adaptation. Financial Assurance Mandates are a promis-
ing option to ensure that companies pay for the liabilities
they incur as a result of environmental hazards likely to

1. Zachary C.M. Arnold, Preventing Industrial Disasters in a Time of Climate
Change: A Call for Financial Assurance Mandates, 41 Harv. ENvTL. L. REV.
243 (2017); see also Nat'l Oceanic & Atmospheric Admin., Adapting to Cli-
mate Change: A Planning Guide for State Coastal Managers, 1, 16 (2010),
heeps://perma.cc/VZG5-9KIV; John R. Nolon, Land Use and Climate
Change: Lawyers Negotiating Above Regulation, 78 Brook. L. Rev. 521, 545
(2013).
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continue increasing from the effects of climate change and
other human activities. As Arnold states, they also appear
to be appropriate for use by state and local policymakers
due to variations of intensity in experienced effects of cli-
mate change, should state and local policymakers prove
willing to pursue appropriate versions and adopt such mea-
sures. Still, the way insurance requirements would likely
be determined depends on external premises that could
dilute performance of these measures, some of which could
be addressed through an expanded lens of the industrial
insurance field, and others of which would likely prove to
be barriers with increased attention. Though some experi-
ences of these hazards are familiar, the effects of climate
change are expected to bring unknown extremes of calami-
ties that do not exist within current parameters of plan-
ning or design. Another challenge is that the most severe
effects of climate change will likely not be seen for decades
or generations across most vulnerable coastal landscapes
nationwide. Similarly, institutions of various means with
the power to act were not designed to address challenges
on this time scale and, thus, the “tragedy of the horizon”
deters necessary action.” However, within Louisiana, the
implications of coastal land loss and increased flood risk
are an ongoing set of complex, evolving conditions—offer-
ing a nationally relevant case study in which to hypoth-
esize, test, and iterate within the present.

Louisiana’s coastal crisis did not begin as one centered
on climate change, but the predicament of ongoing and
upcoming relative sea level rise ensures that the current
coastal crisis in Louisiana is unlikely to be solved through
established methods. Most of Southern Louisiana was built
by annual spring floods over thousands of years, spreading
the Mississippi’s muddy water across the delta to build lay-
ers of new land.? This deltaic deposition provided for fertile

2. Mark Carney, Governor, Bank of England, Chairman, Financial Stability
Board, Speech to the Insurance Market Lloyd’s of London: Breaking the
Tragedy of the Horizon—Climate Change and Financial Stability (Sept. 29,
2015).

3. America Needs the Delta, REsTORE THE Miss. RIVER DELTA, http://mississip-
piriverdelta.org/ (last visited Apr. 5, 2018).
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lands swollen with natural resources, but over the past cen-
tury, we have stopped those historic floods to allow growth
of communities and economies. Subsidence of deltaic soils
in tandem with pervasive oil and gas as well as maritime
operations, including the construction of navigational
channels and other industrial infrastructure, have meant
that since 1932, the state of Louisiana has lost an area of
land equivalent to the size of the state of Delaware.* Still,
coastal Louisiana currently contains 37% of the estuarine
marsh in the country, maintaining the most substantial
commercial fishery in the lower 48 states. With waterways
and navigational channels crisscrossing a meandering delta
system, 24% of the nation’s maritime commerce courses
through Louisiana, also providing a fifth of the national
oil supply.” Maritime and energy infrastructure is pervasive
within Louisiana’s vulnerable coastal systems, including
various scales of assets and operations. This working coast
supports the nation, but must mitigate risk and adapt in
order to avoid future losses.

I. Existing and Future Locations of
Industrial Facilities

Coastal Louisiana is scattered with maritime and petro-
chemical operations and assets increasingly at risk of flood-
ing due to land loss and sea level rise. These facilities are
distributed across areas currently and projected to be low-,
moderate- and high-risk areas, all expected to see increased
flooding in coming decades. Since oil and gas emerged
as an industry in Louisiana more than a century ago, at
least 57,465 wells have been drilled across the coast, and
a 50,000-mile web of pipelines now connects wells and
rigs to refineries and tank farms further inland.® Along
the Mississippi, petrochemical facilities line the river ridge,
many of which have already proved vulnerable to storms
since 2005. The Murphy Oil Spill referenced by Arnold
was but one of many spills that occurred in the aftermath
of Hurricane Katrina—the damages for more are yet to be
properly addressed.

Since Katrina made landfall in 2005, every parish in
the state of Louisiana has been under a federal flood dec-
laration.® Katrina followed by Rita, Gustav, ke, and Isaac,
and then the cloudburst, precipitation-based flooding in

4. State of Louisiana, Comprehensive Master Plan for a Sustainable Coast, June
2, 2017, http://coastal.la.gov/wp-content/uploads/2017/04/2017-Coastal-
Master-Plan_Web-Book_CFinal-with-Effective-Date-06092017.pdf

5. See Kevin Sack & John Schwartz, Left to Louisiana’s Tides, A Village Fights
for Time, NYTimes.com, Feb. 24, 2018, https://www.nytimes.com/interac-
tive/2018/02/24/us/jean-lafitte-floodwaters.html.

6. Ibid.

7. See, e.g., Hurricane Katrina Bass Enterprises, NAT'L OCEANIC & ATMOSPHER-
1c ApmiIN. (NOAA) INciDeNTNEwWS (Sept. 6, 2005), hteps://incidentnews.
noaa.gov/incident/6005.

8. See ]nﬁ)rmation on Katrina/Rita 10-Year Anniversaries, La. D1v. OF ADMIN.,
http://www.doa.la.gov/Pages/ocd-dru/Disasters.aspx (last visited Apr. 5,
2018).

8-2018

NEWS & ANALYSIS

2016, have illustrated the reality that most of the state,
not just the coastal system, is highly vulnerable to flood
events. Insurance measures to advance mitigation against
the effects of climate change while reducing risks as well
as costs to local and state entities should not be limited to
coastal regions and should be part of a more comprehensive
toolkit. In terms of Financial Assurance Mandates, the key
takeaway here is that current development practice com-
bined with shifting precipitation patterns occurring inland
similarly induce risks to the broader populace based on
climate related events. Therefore, mechanisms to instigate
mitigation and adaptation practice throughout industry
assets and operations should not be limited to coastal land
loss and resulting increased flood risk but also could be
appropriate for inland industry subject to watershed-based
flood risk.

Not mentioned by Arnold and especially relevant to
how industry might be required to maintain insurance
or how activities towards resilience would be measured in
terms of risk reduction is the reality that many industrial
facilities are located adjacent to low-income communities
and communities of color. Decades of research and data
collection in the field of environmental justice has revealed
that clear patterns of racial biases and socioeconomic dis-
parities often play in to placement of industrial operations
and environmental hazards” Zoning and building codes
assist in the continuation of inequitable development prac-
tices, resulting in industrial uses adjacent to communities
least able to mitigate the effects of disaster and industrial
spill-related health catastrophes.

Il. Risk Mapping and Cost-Benefit Analysis

Certain influences external to and often consistent with
typical insurance practice also impact the viability of
requirements for industry to self-insure against climate
hazards. To appropriately gauge flood risk relative to
industrial assets and operations and effectively insure
against future harms, a sophisticated modeling system
for projections of those hazards is necessary to determine
relative risk. Though coastal data from the National Oce-
anic and Atmospheric Administration (NOAA) generally
illustrates the predicted extent of coastal flood risk, most
local and state entities nationally do not have access to
sophisticated flood risk data with the granularity to pre-
dict the extent of flooding in a given coastal storm event
in order to give value to the effects of hazards. Further,
though the Federal Emergency Management Agency
(FEMA) maintains Flood Insurance Rate Maps across
watersheds to determine floodplain extents and provides

9. See Jim Erickson, Targeting Minority, Low-Income Neighborhoods for Haz-
ardous Waste Sites, UNtv. MicH. News (Jan. 19, 2016), heep://ns.umich.
edu/new/releases/23414-targeting-minority-low-income-neighborhoods-
for-hazardous-waste-sites.
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insurance options accordingly, those risk zones are des-
ignated according to previous storm events historically.”
As severe coastal and inland storms continue to maintain
extreme precipitation levels outside established amounts
over a given duration, the modeling based on previous
experiences will be increasingly outdated and inaccurate
in terms of predicting risk. Thus, significant investment
is required to effectively illustrate flood risk in terms of
future hazards for insurance valuation purposes. More
broadly, this data affects which entities are required to
maintain insurance and has vast implications.

Valuation of risk response again comes into play within
traditional cost-benefit analysis typically used by industry
to prioritize investment in risk reduction and adaptation
activities. Traditional cost-benefit analyses are designed
to give value to economic risks alone, inherently priori-
tizing costly industrial or infrastructural assets as well as
wealthier areas with more high-value real estate. In terms
of prioritizing mitigation and adaptation activities, these
performance metrics are ineffective in comprehensively
reducing risks of industrial hazards and spills to society.
The method of valuation itself is flawed, built on historic
principles of value that are often racialized or based on
existing wealth. Interested insurers could prove capable of
devising equitable measures to reduce risk to society from
industrial hazards induced by climate change, should they
elect to do so.

Even where insurance could catalyze risk reduction and
adaptation measures across industrial assets and operations,
those actions to reduce risk of climate-based hazards are
likely to have other implications. In Louisiana, populations
and businesses are already shifting'' from areas vulnerable
to coastal land loss and increased flooding to areas further
inland perceived to be at lower risk due to higher elevations.
Though communities losing populations accordingly expe-
rience dwindling resources for everyday infrastructure and
services, other inland municipalities are also experiencing

10. See Sarah Pralle, Hurricane Harvey Shows How Floods Don’t Pay Attention
to Flood Zone Maps—or Politicians, WasH. Post (Sept. 7, 2017), heeps://
www.washingtonpost.com/news/monkey-cage/wp/2017/09/07 /hurricane-
harvey-shows-how-floods-dont-pay-attention-to-flood-zone-maps-or-
politicians/?utm_term=.fe86765d8b69.

11. Esri, Regional Population Shift Map, LA SAFE, https://lasafe.la.gov/wp-con-
tent/uploads/2018/03/Regional_Population-Shift_Clean.jpg (last visited
June 11, 2018).
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strains and stressors including increased demand for hous-
ing stock and transportation infrastructure. As businesses
and industry relocate, access to jobs for adjacent commu-
nities shifts as well. Where residents are migrating, many
are moving their households to lower-risk areas while still
working in higher-risk coastal zones and impacting com-
muter patterns and transportation needs accordingly. In
areas that could be receiving communities—such as those
adjacent to inland waterways at higher elevations—indus-
try continues to acquire land and develop it in ways that
neither prevent issues of air and water quality nor reduce
the likelihood of various environmental catastrophes. The
effects of climate change are producing—and will pro-
duce—impacts that stretch far beyond those understood
to be environmental.

IlIl. Conclusion

The challenge of inducing risk reduction and adaptation
practice is not a purely environmental one, but the vast
impacts of acute and chronic environmental events and
changes associated with climate change extend across
socioeconomic landscapes. Elevated environmental haz-
ards to communities are increasingly present with severe
storms, both inland and coastal. Should a set of conditions
evolve to accommodate this challenge, Financial Assurance
Mandates could prove to be a valuable option to reduce
risks. Should insurers prove interested in providing indus-
trial insurance to induce mitigation, should policymakers
prove willing to require industry to insure themselves for
the costs associated with climate-based hazards, should
flood risk-based modeling capacity receive investment to
effectively illustrate flood risk, and should comprehensive
mechanisms for valuation of risk response arise, Financial
Assurance Mandates could prove to be a valuable tool in a
larger adaptation toolkit.
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Impact Transaction: Lawyering
for the Public Good Through
Collective Impact Agreements

by Patience A. Crowder

Patience A. Crowder is an Associate Professor of Law at the University of Denver Sturm College of Law.

R Introduction

“Impact transaction” is a term I coined to describe a strat-
egy of transactional advocacy in the public interest that,
like impact litigation, has the potential for making large-
scale social change.! Community leaders interested in large-
scale social change are seeking innovative approaches by
which to effectuate change against the reality of shrunken
public sector resources, the limitations of judicial remedies,
and the political nature of public policy.

“Collective impact” is a relatively new terminology
emerging out of the philanthropic community for describ-
ing structured collaboration among parties who are focused
on alleviating a particular social ill.> Branded as “a way to
better utilize resources and identify effective practices,”
a collective impact initiative (CII) intentionally recruits
actors from diverse industries and with diverse perspectives
to focus on a specific social ill.* In many respects, collective
impact participants “agree to agree” over the course of an
ongoing relationship. This approach raises important ques-
tions about authority and responsibility, such as “[hJow and
by whom are strategic goals determined? Who gets to par-

This Article is adapted from Patience Crowder, Impact
Transaction: Lawyering for the Public Good Through Collective
Impact Agreements, 49 IND. L. Rev. 621 (2016), and is reprinted

with permission.

1. I thank my University of Denver colleague and civil rights advocate, Prof.
Nantiya Ruan, who helped me coin this phrase through our discussions on
impact litigation, transactional work, and public interest law. I intend for
this Article to be the first of several forthcoming articles that will: detail
specific contract law issues inherent in the collective impact process; pro-
pose a system for papering these initiatives by presenting a form term sheet
and collective impact agreement; explore ideas of corporate governance and
community participation in collective impact; and determine whether col-
lective impact can be scaled up as a tool in the regional equity movement.

2. See CorrecTivE Impact E, http://collectiveimpactforum.org [https://per-
ma.cc/D4HZ-XET9] (last visited Feb. 28, 2016).

3. Kara Bixsy, CoLLECTIVE IMPACT: HOW BACKBONE ORGANIZATIONS INFLU-
ENCE CHANGE WiTHOUT FORMAL AUTHORITY (2014), http://web.augsburg.
edu/sabo/CollectivelmpactBixby.pdf [https://perma.cc/9IGWK-7ES7].

4. I
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ticipate and what are the requirements for participation?
How are initiatives held accountable and by whom?™

Collective impact is in early stages, and barriers to effec-
tiveness are emerging, such as the absence of a contrac-
tual framework. Typical Clls are managed through the
strength of the parties’ relationships, not through a written
agreement. This Article argues that critical questions such
as those asked above and the collective impact process are
best understood through a relational contract context—a
contract law theory that looks beyond the parties’ privity
to consider the intent and relationships among the par-
ties. More specifically, this Article lays the groundwork for
impact transaction—Ilarge-scale social change by agree-
ment—by building a framework for drafting relational
contracts to enhance the likelihood of the sustainability of
ClIs and impact transaction strategies, generally.

Il.  Promoting Social Change Through

Impact Transaction

Impact litigation is the legal tool traditionally associated
with public interest or social change lawyering.® Impact
litigation is a familiar term: judicial adjudication of cases
that have the potential to impact conditions broadly for
many similarly situated people or to highlight a particu-
lar issue. Impact litigation works to reform institutions,
including both public governmental agencies, such as
those agencies involved with education or environmental
protection, and private entities, such as corporate employ-
ers.” Impact litigation protects the interests of individuals
in the suit while hoping those actions eventually advance
the public good. But as with all litigation, private adjudica-

1d.

6. AvraN CHEN & ScorT CUMMINGS, PUBLIC INTEREST LAWYERING 201 (Wolt-
ers Kluwer 2012).

7. See, eg., Lori Turner, Using Impact Litigation as a Tool for Social Change:

Jimmy Doe: A Case Study, Harv. C.R.-C.L. L. Rev. (Aug. 10, 2010), heep://

harvardcrcl.org/using-impact-litigation-as-a-tool-for-social-change-jimmy-

doe-a-case-study-by-lori-turner [https://perma.cc/5F9W-CB65].

b
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tion comes with high costs and risks and may take years to
come to fruition.®

Legal commentators have aptly and thoroughly
described the risks associated with litigation and presented
alternate dispute resolution (ADR) choices such as negotia-
tion, mediation, and arbitration as alternatives to address
them.” This Article builds upon the ADR critique of litiga-
tion to demonstrate the value of agreement to build rela-
tionships. What if the core of ADR—agreement—was able
to promote social change—the core of impact litigation?
Impact transaction is that answer.

Impact transaction cannot replace impact litigation as a
strategy for social change. However, notwithstanding the
nuances inherent in transactional or litigation practice,
some social problems may be more effectively challenged
through transactional practice than litigation. Four major
disadvantages of impact litigation can be countered with
corresponding benefits of impact transaction:

(1) Judicial decisions do not guarantee desired out-
comes, do not ensure implementation of any pro-
grams, and may be narrow in scope—applicable
only to a specific litigated issue. Impact transaction,
however, can promote social change where individ-
ual rights are not necessarily implicated."

(2) Impact litigation is costly. Transaction, by con-
trast, alleviates many of litigation’s resource
drains, such as the attendant costs of trial fees."
Transaction costs include the time spent coming
to an agreement, which itself is part of the justice-
seeking outcome."

(3) Litigation determines winners and losers, while
transaction is grounded in collaboration.” In order
for impact litigation to have lasting social change,
judges must recognize the policy implications at play
in their decisions and be willing to address those
issues head-on by providing guidance for imple-
mentation." On the other hand, transaction is the
process of formalizing the outcome that the parties
themselves determine from engaging in negotiation
or mediation. Instead of a “higher” power passing
judgment, the parties self-determine their destiny.”

8. Seeid.

9.  See, e.g., CARRIE J. MENKEL-MEADOW, MEDIATION: PRACTICE, PoLicy, AND
Ernics (2d ed. 2013).

10.  See generally Patience A. Crowder, Interest Convergence as Transaction?, 75 U.
Prrr. L. Rev. 693 (2014).

11. David M. Trubek et al., 7he Costs of Ordinary Litigation, 31 UCLA L. Rev.
72,91-92 (1983).

12. Id. at91.

13. See, e.g., Christine Liyanto, 7he Discrete, the Rational, the Selfish, and the
Societal: Elements Present in All Transactions, 4 Hastings Bus. L.J. 315, 331
(2008).

14. See JorEL HANDLER, SOCIAL MOVEMENTS AND THE LEGAL SysTEM: A THEORY
oF Law REFORM AND SociaL CHANGE 1 (Acad. Press 1978).

15. But see lan R. Macneil, The Many Futures of Contracts, 47 S. CaL. L. Rev.
691, 715 (1974).
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(4) Attorneys control litigation by making decisions
with little client input'® and by often strategically
identifying the right plaintiff(s) to bring the “right
test-case” to the exclusion of otherwise worthy cli-
ents."” These power imbalances are largely absent in
transactional practice."”® Impact litigation is largely
initiated by lawyers seeking to effectuate social
change through judicial remedies, while impact
transaction is initiated by clients seeking to effectu-
ate social change through agreement.

Ill. Collective Impact as Impact
Transaction

Collective impact has quickly evolved as a process and
is gaining national attention.” After the term “collec-
tive impact” was first published in a 2011 Szanford Social
Innovation Review article, a series of milestone events in
the evolution of collective impact occurred. For example,
in 2012, the White House Council for Community Solu-
tions recognized the “collective impact” framework as one
of two designated strategies for advancing communities
throughout the nation.”® “This term shows the power of a
good buzzword to compel an idea.”*

A.  Collective Impact Defined

Collective impact is generally defined as a “[cJommitment
of a group of important actors from different sectors to
a common agenda for solving a specific social problem,”
using a structured form of collaboration.”” One example
would be a local neighborhood association, private busi-
ness interests, and a governmental agency joining to clean
up a local water source. The defining feature of the col-
lective impact framework is its structured infrastructure
built around five characteristics®: (1) a common agenda
that attracts participants to a given CII?%; (2) shared mea-
surement of success and (3) mutually reinforcing activi-

16. See, e.g., John Lande, Failing Faith in Litigation? A Survey of Business Lawyers’
and Executives’ Opinions, 3 Harv. NEcor. L. Rev. 1, 21 (1998).

17. See GErALD P. LOpEZ, REBELLIOUS LAWYERING: ONE CHICANO’S VISION OF
PROGRESSIVE Law PracTiCE 14-17 (Ist ed. 1992).

18. See, e.g., ALicia ALVAREZ & PAUL R. TREMBLAY, INTRODUCTION TO TRANSAC-
TIONAL LAWYERING PRACTICE (1st ed. 2013).

19. John Kania & Mark Kramer, Collective Impact, Stan. Soc. INNOvATION
Rev., Winter 2011, at 36 (2011), https://ssir.org/articles/entry/collective_
impact [hteps://perma.cc/DLX2-587D].

20. MicHELE JOLIN ET AL., NEEDLE-MOVING COMMUNITY COLLABORATIVES:
A PROMISING APPROACH TO ADDRESSING AMERICA'S BIGGEST CHALLENGES
(2012),  hteps://www.bridgespan.org/bridgespan/Images/articles/needle-
moving-community-collaboratives/needle-moving-community-collabor-
atives.pdf?ext=.pdf [https://perma.cc/6MTP-G2YNY]; see also White House
Council for Community Services, UNITED WE SERVE, http://www.sferve.
gov/2q=site-page/white-house-council-community-services [https://perma.
cc/K46A-U8]J]] (last visited Feb. 28, 2016).

21. Lucy Bernholz, Philanthropy Buzzwords of 2011, CHRON. PHILANTHROPY
(Dec. 27, 2011), heeps://philanthropy.com/article/Philanthropy-Buzz-
words-0f-2011/157395 [https://perma.cc/ZM45-542X].

22. Kania & Kramer, supra note 19, at 36-41.

23. See id. at 39-40.

24. Seeid. at 39.
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ties to promote interdependence among the participants
to advance the initiative outcome®; (4) continuous com-
munication among the parties to reinforce levels of trust
among the participants®; and (5) the implementation of
backbone support organizations to ensure the other condi-
tions are advanced by serving as a project manager.”” CII
members “agrele] to agree,”*® as they begin an intensive
planning process to build trust and an appreciation for
each other’s perspectives.?’

ClIs have generally fallen into one of the following
categories: youth development; educational reform; envi-
ronmental protection; health and welfare; and economic
development. An example of an environmental protection
Cll is one of the earliest identified ClIs, the Elizabeth River
Project,®” founded in 1991 to clean up the Elizabeth River
in Portsmouth, Virginia.®' The river had long been used as
an industrial waste dump.? Still active today, the project
has more than 100 stakeholders, including representatives
from government, science, business, and citizen interests.”

Collective impact is not the first iteration of transac-
tion for the public good. However, several prior types of
“public good transactions” have limitations that inhibit
impact transaction. Memorandums of understanding
are less encompassing in scope than collective impact
agreements are intended to be. Questions remain about
the substance and enforceability of community benefits
agreements™ as tools for large-scale social change, includ-
ing the identification of the appropriate “community” that
such an agreement should govern.” Social enterprises are
not as well suited to create and sustain large-scale social
change as impact transaction because they do not typi-
cally act in concert with each other through networks.*
Although community economic development (CED)¥
projects originally were founded in order to increase eco-

25. See id. at 40-41.

26. Id.

27. Id. at 39-40.

28. Seelan R. Macneil, A Primer of Contract Planning, 48 S. CaL. L. Rev. 627,
662, 662 n.10, 684 (1975); see also Thomas J. Stipanowich, Contract and
Conflict Management, 2001 Wis. L. Rev. 831 (2001).

29. Kania & Kramer, supra note 19, at 40.

30. ErizaBetH River Projecr, http://www.elizabethriver.org/ [https://perma.
cc/B8NK-YT79] (last visited Apr. 4, 2016).

31. ELizaBerH River Project, EXPLORE THE EL1ZABETHS LAUDED Past 2,
https://elizabethriver.org/sites/default/files/ ERP-elizabethsplauded-past.pdf
[https://perma.cc/P3QW-U7ZR] (last visited Feb. 28, 2016).

32, Id. at 1-2.

33. ELizaBerH River Project, TWeNTIETH CENTURY WATERSHED ACTION
Pran ror THE ELizaBeTH River 24 (2016), htep://www.elizabethriver.
org/#!watershed-action-plan/c118m [https://perma.cc/3FM8-CVWY].

34. See, eg., Sandy Gerber, Community Benefits Agreemenss: A Tool for More
Equitable Development?, Fep. Res. Bank MinnearoLis (Nov. 1, 2007),
https://minneapolisfed.org/publications/community-dividend/communi-
ty-benefits-agreements-a-tool-for-more-equitable-development  [heeps://
perma.cc/DZB6-BPQ8].

35. See Vicki Been, Community Benefits Agreements: A New Local Government
Tool or Another Variation on the Exactions Theme?, 77 U. CHi. L. Rev. 5
(2010).

36. But see Soc. ENTERPRISE ALLIANCE, https://socialenterprise.us/ [https://
perma.cc/4JHN-95U7] (last visited Feb. 28, 2016).

37. See, e.g., Community Economic Development (CED), ADMIN. FOR CHILD. &
Famiries: Orr. COMMUNITY SERVICES, http://www.acf.hhs.gov/programs/
ocs/programs/ced  [https://perma.cc/CJJ5-E9FM] (last visited Feb. 28,
2016).
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nomic opportunity in underserved communities, today’s
CED projects have strong market connections.”® CEDs
may also be too localized to address the large-scale social
problems ClIIs address.”

B. Standard Parties to Clls

An important characteristic of CllIs is their diverse range
of typical parties,* which can include nonprofit organiza-
tions, public entities, educational institutions, the private
sector, and representatives of the targeted community.*!

Backbone agencies—independent entities with their
own dedicated staff and physical space*’—coordinate
the activities of the other stakeholders.*> They must foster
changed behavior and attitudes but lack inherent authority
over the other participants.** The number one reason Clls
fail is ineffective backbone support.®

Organizational participants in ClIs provide “specialized
assistance and resources specific to their ability.”® Repre-
sentatives of the network members should include CEO-
level leadership of each participant to demonstrate a serious
commitment to participate. Funders play significant roles*’
of infrastructure support,”® problem-solving around an
issue,” and expertise such as data collection, professional
development, and skills related to the scope of the initia-
tive.”’ ClIs also receive nonmonetary support from public
institutions and consultants. Federal Reserve banks, for
example,” support and facilitate data collection, such as
poverty metrics.”> Collective impact consultants work to
facilitate strategic decisionmaking within a CIL.%

38. See Scott L. Cummings, Community Economic Development as Progressive
Politics: Toward a Grassroots Movement for Economic Justice, 54 STaN. L. Rev.
399 (2001).

39. Scott L. Cummings, Recentralization: Community Economic Development
and the Case for Regionalism, 8 ]. SMALL & EMERGING Bus. L. 131, 144-45
(2004).

40. See What Is Collective Impact, CoLLecTIVE ImpacT E, htep://collectiveim-
pactforum.org/what-collective-impact  [https://perma.cc/ENQ5-EZN3]
(last visited Feb. 28, 2016).

41. See Kania & Kramer, supra note 19, at 40.

42, Id.

43. Id.

44. BIxsY, supra note 3, at 2.

45. Shiloh Turner et al., Understanding the Value of Backbone Organizations in
Collective Impact: Part 3, STaN. Soc. INNovatiON Rev. (July 19, 2012),
heep://ssir.org/articles/entry/understanding_the_value_of_backbone_orga-
nizations_in_collective_impact_3 [https://perma.cc/DV75-8UBC].

46. See Collective Impact Model, 5 Markerwise CommunITY 1, 5 (2015),
https://www.richmondfed.org/publications/community_development/
marketwise_community/2015/issue_1/mwc_vol5-issuel_p3_collective_
impact [https://perma.cc/FQM2-HC4B].

47. See Eric Nee & Michele Jolin, Roundtable on Collective Impact, STan. Soc.
InNovaTiON Rev., Fall 2012, at 25, http://ssir.org/articles/entry/roundta-
ble_on_collective_impact [https://perma.cc/Z4AA-5]62].

48. Id. at 28.

49. See id.

50. Seeid.

51. See, e.g., Emily Mitchell, 7he Power of Collective Impact, FEp. Res. Bank
AtiaNTa,  https://www.frbatlanta.org/community-development/publica-
tions/partners-update/2014/03/140516-power-of-collective-impact.aspx
[https://perma.cc/MPR2-QKFL] (last visited Feb. 28, 2016).

52. See Collective Impact Model, supra note 46, at 7.

53. See, eg, Seark Pory INst., http://www.sparkpolicy.com/about.htm
[https://perma.cc/8JP8-9PZB] (last visited Feb. 28, 2016).
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C.  The Unquantifiable Value and Manageable Risks
of Collective Impact

As a strategy for social change, collective impact houses
an unquantifiable and unique value yet to be fully real-
ized. Collective impact is causing three paradigm shifts in
the way governments and nonprofits collaborate to deliver
social and public services.

(1) ClIs move beyond isolated impact and technical
problems to identify and embrace adaptive prob-
lems in social service delivery’* Technical social
problems are well defined and able to be addressed
by one organization. Adaptive problems, in con-
trast, are complex problems with unknown or yet-
to-be-discovered answers and, even if an answer
is identified, for which no single entity “has the
resources or authority to bring about the necessary
change.” TThis shift in focus engages larger-scale
interventions, designed for multidimensional prob-
lem solving.>®

(2) Funders of ClIs increasingly are willing to fund a
grantee’s broad operational and planning needs,
rather than solely funding specific programs.”
In contrast to the traditional model, funders who
invest in creating large-scale change through col-
lective impact follow four recognizable practices:
“take responsibility for assembling the elements of
a solution; create a movement for change; include
solutions from outside the nonprofit sector; and use
actionable knowledge to influence behavior and
improve performance.”®

(3) A third paradigm shift implicates the role of busi-
ness and commercial interests.”” The private sector
is gaining new appreciation for social issues, and
nonprofits are gaining deeper awareness of potential
business partnerships.*’

54. See John Kania et al., Essential Mindset Shifts for Collective Impact, in CoL-
LECTIVE INsigHTS ON CoLLECTIVE IMpACT 2 (Stanford Soc. Innovation Re-
view 2014), http://ssir.org/articles/entry/essential_mindset_shifts_for_col-
lective_impact [https://perma.cc/VUV8-88ZB].

55. Kania & Kramer, supra note 19, at 39.

56. Id.; see also, e.g., Leonard ]. Marcus et al., The Walk in the Woods: A Step-by-
Step Method for Facilitating Interest-Based Negotiation and Conflict Resolu-
tion, 28 NEGOT. J. 337, 339-40 (2012).

57. See, e.g., Jennifer Chambers, New Detroit Hire Works to Keep Philanthropy
Aid Flowing, DeTrROIT NEWS (June 9, 2015, 12:14 AM), http://www.de-
troitnews.com/story/news/local/detroit-city/2015/06/09/detroit-philathro-
py/28721791 [https://perma.cc/JMS8-MWAC].

58. Kania & Kramer, supra note 19, at 41; see also Kim Fortunato, When and
How to Engage the Private Sector in Collective Impact, COLLECTIVE IMPACT
E (July 14, 2015, 9:12 PM), http://collectiveimpactforum.org/blogs/9406/
when-and-how-engage-private-sector-collective-impact [https://perma.
cc/SMAC-ENJK].

59. PFortunato, supra note 58.

60. 10 Lessons Learned From Engaging the Business Community in Collective Im-
pact, CoLLecTIVE ImpacT E (July 14, 2015, 8:49 PM), http://collectiveim-
pactforum.org/blogs/1/10-lessons-learned-engaging-business-community-

collective-impact [https://perma.cc/KV4X-V66R].
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Several risks are also inherent in collective impact
frameworks, but they can best be managed by a writ-
ten agreement:

(1) ClIs may be criticized because participating insti-
tutions are making decisions without engaging
the impacted community until an initiative is well
underway, if at all.®! Thoughtful and innovative col-
lective impact governance structures incorporated
in a written collective impact agreement, to which
some representation of the community is a signa-
tory, can manage the risk of falling into these his-
torical patterns.

(2) Although passage of time is the best way to test
the durability of collective impact strategy, the risk
that work cannot be sustained could be managed
through a written collective impact agreement that
legislates transparency, sets expectations for partici-
pant behavior, manages accountability, and incor-
porates an evaluation component.

(3) ClIs also risk forming politically divisive mini-
coalitions, or CII parties might hold out for a more
authoritative role or greater compensation.®* A writ-
ten collective impact agreement that incorporates
covenants prohibiting this behavior can manage
these risks.

Promoting written agreement in ClIs runs counter to the
culture of trust which is fundamental to collective impact
and which is perceived as an opportunity to actualize the
value of current paradigm shifts.> However, there are
other important reasons for encouraging written collec-
tive impact agreements. For example, the absence of an
executed agreement can cause confusion about the par-
ties’ roles and increase their individual liabilities. A written
agreement based on relational contract theory is the most
effective way to actualize the value and minimize the risk
of collective impact.

IV. Positive Risk: Relational Contract
Theory

According to relational contract theory, contracts involve
more than discrete exchanges between parties and “every

61. See, e.g., Melody Barnes et al., Roundrable on Community Engagement and
Collective Impact, in COLLECTIVE INSIGHTS ON COLLECTIVE IMPACT, supra
note 54, at 14, http://ssir.org/articles/entry/roundtable_on_community_
engagement_and_collective_impact  [hteps://perma.cc/Y46P-8E3Q);  see
also Patience A. Crowder, Aint No Sunshine”: Examining Informality and
State Open Meetings Acts as the Anti-Public Norm in Inner-City Redevelop-
ment Deal Making, 74 TenN. L. Rev. 623 (2007); Why Communities of Col-
or Are Getting Frustrated With Collective Impact, NoNprOFIT WiTH BALLS
(Nov. 29, 2015), http://nonprofitwithballs.com/2015/11/why-communi-
ties-of-color-are-getting-frustrated-with-collective-impact/  [https://perma.
cc/YM4Q-D4Q5].

62. See, e.g., Robert H. Mnookin, Strategic Barriers to Dispute Resolution: A
Comparison of Bilateral and Multilateral Negotiations, 8 Harv. NEGoT. L.
Rev. 1, 15 (2003).

63. See Ethan J. Leib, Contracts and Friendships, 59 Emory L.J. 649, 675-76
(2010).
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time a relationship seems properly to enjoy the label ‘con-
tracts’ there is, or has been, some cooperation between or
among the people connected with it.”**

A.  The Evolution of Relational Contract Theory and
the Importance of Context in Contract

Relational contract theory is a significant contribution to
contract law and applies to collective impact.

Classical (or “conventional” or “traditional”) contract
law holds very fixed definitions for the dimensions of
contract and holds no space for “justifying doctrinal
propositions on the basis of social propositions—that
is, propositions of morality, policy, and experience.”®
As an open, inductive, dynamic, and individualized
mechanism of contract interpretation,® relational con-
tract theory responds to two “fundamental weaknesses
of classical contract law—its static character, and . . . its
... empirical premise [and flawed assumption] that most
contracts are discrete.”®”

Relational contracts are typically distinguished by:
indefiniteness about duration; informality of language;
incompleteness®®; imprecise performance standards; expec-
tations of roles for social norms; reference to industry stan-
dards®; and gaps in risk allocation.

Relational contract theory recognizes context-driven
distinctions.”® Relationists argue that “[clontract law, which
orders bargaining relationships and transactions, should
always be tempered by the facts of particular contexts.””!
Context is important in the formation of relational con-
tracts, including ClIs. Parties select the common agenda,
negotiate the logistics behind the mechanisms for shared
measurement and continuous communication, and iden-
tify and agree to perform mutually reinforcing activities
that advance the initiative.”> For example, CII parties enter
into relational contracts to try to exploit the “economies”
of grant funds managed by the backbone agency. In typical
relational contracts, this process is accomplished by speci-
fying the performance standard of each party and then
selecting a mechanism to ensure compliance.”?

Relational contract theory provides guidance to CII
participants (and their lawyers) about how to: navigate
collective impact processes, approach drafting collective

64. lan R. Macneil, Whither Contracts?, 21 ]. LecaL Epuc. 403, 404 (1969);
see also Ian R. MacNEIL, THE NEw SociaL CoNTRACT: AN INQUIRY INTO
MobpERN CoNTRACTUAL RELATIONS (Yale Univ. Press 1980); Ian R. Mac-
neil, Relational Contract Theory: Challenges and Queries, 94 Nw. U. L. Rev.
877, 877 (2000).

65. SeeLarry A. DiMatteo & Blake Morant, Contract in Context and Contract as
Context, 45 WAKE FOresT L. Rev. 549, 569 (2010).

66. See Melvin A. Eisenberg, Why There Is No Law of Relational Contracts, 94
Nw. U. L. Rev. 805, 812-13 (2000).

67. Seeid. at 821.

68. See Robert E. Scott, The Case for Formalism in Relational Contract, 94 Nw.
U. L. Rev. 847, 862 (2000).

69. But see Leib, supra note 63, at 662.

70. DiMatteo & Morant, supra note 65, at 557.

71. Id. at 561.

72. Kania & Kramer, supra note 19, at 5-6.

73. Charles C. Goetz & Robert E. Scott, Principles of Relational Contracts, 67
Va. L. Rev. 1089, 1092 (1981).
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impact agreements, approach funders about expectations
and requirements, and approach the courts about resolving
collective impact disputes.” These concepts are particularly
important for the “middle market” local nonprofits that

lack those resources but, nonetheless, want to participate
in CllIs.

B.  Why Collective Impact Needs a Written Contract

The written agreement is a valuable tool in collective impact
because there are conditions precedent in CllIs that must
account for allowing the parties to understand: when their
obligations are triggered; when CllIs raise questions about
the ownership of intellectual property; and when activities
undertaken implicate liability concerns.

Written relational contracts are incomplete contracts
“that rely on trust and reciprocity rather than control.””
Collective impact agreements should be encouraged
because (1) notions of neoformalism promote the values of
efficiency and uniformity and (2) they would give rise to
public policy benefits.

C.  Neoformalist Values: Efficiency and Uniformity

Although relationists prefer standards over rules,”® neofor-
malism, which prefers language and formality,”” “recog-
nizes that even parties embedded in a complex relationship
may nevertheless prefer to be governed under a formalist
system.””® The main argument in favor of neoformalism
asserts that it promotes judicial efficiency by providing rela-
tional contract interpretive strategies for courts and other
decision makers.”” The counterargument is that it could be
used to alter a relational contract beyond its bounds.*

While the use of written agreements in Clls is not
completely absent, the current use of collective impact
agreements is too infrequent. Moreover, the types of agree-
ments executed are ill-structured documents for effectuat-
ing ClIs. For example, a funder’s grant governs the award
and administration of the grant, and there is no privity of
contract between the funder and the non-backbone partic-
ipants or among the participants. Also, partnership agree-
ments are designed to memorialize the legal obligations of
parties who have intentionally decided to work in concert
together for a for-profit purpose and govern, among other
matters, the partners’ ownership interests, levels of liabil-
ity, and governance rights; they are not contracts for the
exchange of services between parties.

74. See infra Section V.A-B.

75. See Wendy Netter Epstein, Facilitating Incomplete Contracts, 65 Case W.
Res. L. Rev. 297, 300 (2014).

76. See Leib, supra note 63, at 667.

77. See David V. Snyder, Language and Formalities in Commercial Contracts: A
Defense of Custom and Conduct, 54 SMU L. Rev. 617, 619 (2001).

78. Franklin G. Snyder, Relational Contracting in a Digital Age, 11 Tex. WEs-
LEYAN L. Rev. 675, 677-78.

79. See Scott, supra note 68, at 869; see also Scott Baker & Albert Choi, Con-
tract’s Role in Relational Contract, 101 VA. L. Rev. 559, 559 (2015).

80. See Leib, supra note 63, at 715; see also Ian R. Macneil, Contracts: Adjustment
of Long-1erm Economic Relations Under Classical, Neoclassical, and Relational
Contract Law, 72 Nw. U. L. Rev. 854 (1978).
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If participants continue to borrow from other disci-
plines to meet their collective impact needs, it will limit
the capacity for strategy study and development.

D.  Public Policy

Unlike most private law transactions, Clls are designed to
address a particular social problem for the public good and,
thus, collective impact agreements are contracts for the
public interest. The seriousness of any potential to harm
an underserved community and the amounts of money
invested in ClIs* warrant the imposition of more formal-
ized collective impact agreement processes to increase the
likelihood that social change is advanced with transac-
tional efficiency.

V. Contracting for Complexity:
Planning for and Drafting Collective
Impact Agreements

Two important considerations when contemplating a CII
are the substance of the project and the services to be
exchanged among the working group. Relational contract
drafting principles employed in a collective impact term
sheet should support a shared agenda for social change,
provide for accountability, and respect the collective
impact mindset.

A.  Collective Impact Agreements: Planning and
Dradfting for Flexibility

Collective impact agreements are (1) multilateral (2) ser-
vice agreements (3) between participants drafted to
memorialize the parties’ intent to effect social change for
an underserved population through (4) synchronized and
phased service delivery coordinated through long-term
ongoing planning.

Multilateral agreements require special drafting con-
siderations®—particularly, establishing privity of contract
between each party. Services agreements are inherently
relational,® which should be considered in the drafting of
provisions such as performance standards and assignment
provisions.* Non-legal social enforcement through trust
and dispute resolution is a signature characteristic of rela-
tional contracts.®

Planning is necessary for all contracts, but the
unplanned nature of contracts® is particularly true of col-
lective impact, which fundamentally involves the distinc-

81. See, e.g., ProjecT U-TURN, http://www.projectuturn.net/ [https://perma.
cc/PG5G-FQIV] (last visited Mar. 4, 2016).

82. See Bryce Johnson, Efficiency Concerns in Breach of Multilateral Contracts, 44
UCLA L. Rev. 1513 (1997).

83. See Macneil, supra note 15, at 694.

84. Robert E. Scott, A Relational Theory of Default Rules for Commercial Con-
tracts, 19 J. LEGAL StuD. 597, 598 (1990).

85. See, e.g., Lisa Bernstein, Private Commercial Law in the Cotton Industry: Cre-
ating Cooperation Through Rules, Norms, and Institutions, 99 MicH. L. Rev.
1724, 1725-28 (2001); DiMatteo & Morant, supra note 65, at 562.

86. Macneil, supra note 28, at 636.
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tion between performance planning and risk planning.*’
Performance planning outlines what tasks each party will
perform, the timeline for these tasks, and applicable perfor-
mance standards. Risk planning requires assessing which
parties are in the best position to minimize or withstand
the risks associated with the transaction.®®

B.  Drafting a Collective Impact Term Sheet

Relational contract theory is underutilized in practice
because lawyers are underinformed about its applicabili-
ty.®? A form collective impact term sheet may help to nor-
malize the contract processes.

Term sheets explore the possibility of a transaction”
and demonstrate the parties’ commitment to contract.”
They are intentionally vague documents designed to pres-
ent the framework of a transaction, set forth provisions of
the drafting and execution of the main agreement, act as a
thermometer for negotiations, forecast the types of provi-
sions that will be in the main agreement, and memorialize
the distribution mechanism for compensation.”

Collective impact is a nascent framework, so this dis-
cussion about term sheets is important but speculative.
To start the conversation about impact transaction con-
tract principles, the following term sheet concepts are the
most salient: (1) Recitals and preambles set the tone for
the initiative, acting somewhat as a mission statement;
ground new members to the initiative; and communicate
the initiative to interested nonparties. (2) Identifying bind-
ing and nonbinding provisions helps to highlight the par-
ties’ expectations of each other’s behavior.”® An example
appropriate for collective impact agreements would be the
obligation that parties negotiate and proceed in good faith
with fair dealing. (3) Including provisions on developing
standard dispute resolution mechanisms over time would
be appropriate for a term sheet, given the collaborative
intent of collective impact. (4) Mechanisms for tracking
responsibility for performing conditions precedent would
allow parties to track projects, including responsibility for
existing projects and a willingness to take on new projects
that might emerge.

Naturally, it would be difficult to manage these ideas
specifically with a term sheet; however, an innovative

87. Leib, supra note 63, at 661.

88.  See Scott, supra note 84, at 597.

89. Symposium, Relational Contracting in a Digital Age, 11 Tex. WESLEYAN L.
Rev. 675, 690 (2005).

90. See Vincent R. Martorana, Letters of Intent: What to Consider Before Your
Deal Becomes a “Deal,” Com. L. WEBADVISOR, http://www.commerciallaw-
webadvisor.com/schedule/detail/letters-of-intent-what-to-consider [https://
perma.cc/APJ7-N93G] (last visited Mar. 4, 2016).

91. Id.

92. See BRUCE GiBNEY, FOUNDER'S FUND, WHAT’S IN A TERM SHEET? THE
WoreLp’s Most IrrrtatiNG Not-Qurte-CoNTRACT, http://web.archive.
org/web/20130303042811/http://www.foundersfund.com/uploads/term_
sheet_explained.pdf [https://perma.cc/ K6CB-UUGT7] (last visited Mar. 6,
2016); see also Richard B. Potter, The Drafting and Enforcement of Canada/
United States Contracts: A Canadian Lawyer’s Perspective, 20 INT'L L. 3, 5
(19806).

93. See Carl ]. Circo, The Evolving Role of Relational Contract in Construction
Law, 32 ConsTRUCTION L. 16, 17 (2012).
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mechanism may help to preserve them in a term sheet

for CIIs.*

VI. Conclusion: Concerns, Predictions, and
Next Steps

Contract orders social and commercial relationships,
functioning as both preference-protecting and preference-
enhancing.” This duality is reflected in some of the counter-
arguments to this Article’s proposal. Three of the strongest
counterarguments—and responses to them—are:

(1) Collective impact succeeds where trust among the
participants is strong, and therefore a formal agree-
ment might counter this mindset of trust. However,
the relational nature of the collective impact agree-
ment would enable the drafting process to be reflec-
tive of the collective impact mindset.

(2) Collective impact might provide direct relief to
underserved communities, but it does not necessar-
ily address the larger social and political issues that
historically have fostered inequity. Although collec-

94. See, e.g., id. at 24.
95. See DiMatteo & Morant, supra note 65, at 568.
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tive impact is designed to foster large-scale social
change, more research is required to assess how col-
lective impact may be scaled up. Nothing suggests
that the framework could not be used to advance
public policy if the right parties formed a CIL.*°

(3) The formalization of the collective impact agree-
ment process does not necessarily improve the
opportunities for community engagement. How-
ever, histories of exclusion will be repeated unless
collective impact innovates with respect to expecta-
tions of community involvement.

Collective impact has a lot of potential. The normalization
of a form collective impact agreement is essential for the
success of collective impact as the first impact transaction
strategy. More empirical data is needed to answer other
important questions about the appropriateness of impact
transaction. The state could deploy or require mechanisms
for oversight of ClIs, regulate the substance of form provi-
sions, or create a ratings system for backbone agencies. As
the framework continues to grow in popularity, it will be
important to create mechanisms for assessment.”

96. See Thaddeus Ferber & Erin White, Making Public Policy Collective Impact
Friendly, in CoLLECTIVE INSIGHTS ON COLLECTIVE IMPACT, supra note 54,
at 22-23, htep://ssir.org/articles/entry/making_public_policy_collective_
impact_friendly [https://perma.cc/ 9OMHV-ARTH].

97. See Marcie Parkhurst & Hallie Preskill, Learning in Action: Evaluating Col-
lective Impact, in COLLECTIVE INsiGHTS ON COLLECTIVE ImpacT 17, htep://
ssir.org/articles/entry/learning_in_action_evaluating_collective_impact

[https://perma.cc/X7L3-3XK6].
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n Impact Transaction: Lawyering for the Public Good

Through Collective Impact Agreements, Patience A.

Crowder proposes a theory of how written agreements
can be a vehicle to foster “collective impact” collaborations
to address social ills." Collective impact initiatives (ClIs)
bring together actors with diverse experiences and perspec-
tives to focus on an issue, with the potential to create new
skill sets and solutions to long-standing problems. Profes-
sor Crowder posits that the absence of an existing con-
tractual framework is one of the emerging barriers to the
effectiveness of Clls, many of which are currently based
on informal relationships and not enforceable agreements.
In particular, the author believes we need to develop prac-
tical contract drafting strategies to memorialize collec-
tive impact strategies. This article is designed as the first
in a series on collective impact. Future articles will review
specific contract law issues, recommend governance struc-
tures, and explore how collective impact can be scaled as
a tool in the regional equity movement. One element that
is missing from this article is evidence that organizations
working on social projects will gain tangible benefits from
adopting a formal contract. Articulating these benefits,
perhaps through detailed case studies, should be a key ele-

ment of Professor Crowder’s future work.

I.  Clis and Social Change

Professor Crowder is correct that Clls are a promising vehi-
cle for effecting social change. My perspective is that of a
practitioner. For the last three years of my career as a lawyer
at General Electric (GE), I acted as legal counsel to the GE
Foundation. Using my more than 30 years of experience
working on transactions, I supported the program manag-
ers as they developed unique collaborations around science,
technology, engineering, and math (STEM) education and
healthcare, and in particular, developed regional programs
to address the opioid crisis. The opioid work stream rec-

1. Patience A. Crowder, Impact Transaction: Lawyering for the Public Good
Through Collective Impact Agreements, 49 INp. L. Rev. 621, 622-23 (2016).
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ognized the need to (1) build collaborations between gov-
ernmental agencies, such as the police and first responders;
(2) involve local service providers, such as hospitals and
community health centers; (3) build on the expertise of
nongovernmental agencies, such as those providing men-
tal health and housing support to affected families, and
(4) find ways to engage addicted individuals. One of the
significant lessons learned has been the power of engaging
very diverse organizations working with the same popula-
tions on related issues. This enables much better utilization
of the assets of each organization and minimizes duplica-
tive or competing work. There is not—and likely will never
be—sufhicient resources to fund every need.

I am also a board member of the Institute for Sustain-
able Communities (ISC), a nongovernmental organization
that has been working with local communities on resil-
ience projects for many years.” One of the main lessons
of resilience work with communities is that the poor are
the most adversely affected when a natural disaster strikes.
On the plus side, organizations working on resilience have
learned that improving the ability of a local community
to plan for, respond to, and rebound from a natural disas-
ter can be done in ways that improve the ongoing lives of
members of those communities and their ability to man-
age more routine upsets to their finances or personal lives.
ISC has been working with multiple communities, acting
as the convenor and facilitator, to bring together social ser-
vice agencies, local communities, and environmental orga-
nizations to prioritize the needs and discuss what works
and how they can collaborate. Just the act of convening the
various organizations can have dramatic and often quick
benefits. This work has given me some insight on what is
needed to foster a collaboration.

The initial formation phase of a new collaboration is
one of the most challenging. It requires two things: (1) a
funding source that is willing to provide a safe space for
what some critics consider “mushy stuff,;” and (2) a will-

2. See Parmership for Resilient Communities, INST. FOR SUSTAINABLE COMMU-
NITIES, https://www.iscvt.org/program/partnership-resilient-communities/
(last visited Apr. 4, 2018).
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ingness of over-stretched organizations to commit pre-
cious staff time to brainstorming, norming, and forming
activities. In this age of impact investing, when funders
want to see measurable results, funding activities for the
health of an organization or for long-term program devel-
opment is not the norm. In my view, attempting to intro-
duce a contractual form at this formation phase is likely
to either create a high barrier to entry in terms of staff
time or predetermine the outcome. In the article, Profes-
sor Crowder discusses the concept of a backbone agency
who will guide the collaboration. It is my experience that
trust needs to be built before the backbone organization
can form the collaboration or itself be formed if a new
structure is needed. Case studies, with clear evidence on
how various forms of agreement have accelerated progress
at the formation stage, would be an important next step
in Professor Crowder’s work.

II.  The Role of Agreements in Fostering
Social Change

Once a group has passed the formation stage and has iden-
tified a critical mass of participants, a common sense of
mission, and at least a preliminary plan of action, then an
agreement is appropriate. I was initially skeptical when
asked to provide input or draft a memorandum of under-
standing (MOU), which Professor Crowder identifies as
one of the common means social service providers use to
memorialize their arrangements. Over time, I came to see
their utility—and not just as a way to document strate-
gic partnerships for grant applications. In my experience,
MOUs became a key way to ensure the participants were in
fact in alignment, to set up the governance structures, and
to establish the working mechanisms for the ongoing rela-
tionship. In one case, the negotiation of the MOU surfaced
a profound lack of alignment between the parties, which
resulted in termination of the discussions. We avoided
wasting significant resources on a strategy that never would
have worked.

Professor Crowder is fairly critical of the MOU as the
main vehicle for documenting these relationships. She
suggests that the MOU has created a culture in which
groups compete against each other for funding. While
acknowledging that groups must compete for funding, I
do not believe that is due to the MOU form, but to the
priorities of the donors. I have had the experience that
an MOU can provide a very useful basis for long-term,
flexible relationship management, which in the context of
how governments and charities typically disburse funds,
may be a sufficient legal structure to facilitate collabora-
tive initiatives.

In the business context, an MOU is often the first phase
of an “agreement to agree.” The principals to the transac-
tion have established a common vision, and the MOU
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provides instructions to the teams that will negotiate a
fully binding agreement on how to proceed. In the social
project context, the MOU serves a similar “agreement to
agree” role, but the next phase is typically grants or con-
tracts, which will control the legal obligations of the parties
with respect to the project, the use of funds, reporting, and
other legal obligations.

The question I hope Professor Crowder can answer in
the next phase of this series is what commitments need to
be subject to a fully binding agreement. In particular, what
is not already adequately documented by the fairly typi-
cal social project MOU? This needs to be analyzed in the
context of the grant agreements typically used by NGO
donors or the government contracting procedures used by
public entities to hire contractors to perform specific tasks.
As Professor Crowder identifies, there is a significant trans-
action cost to organizations if they need to engage law-
yers to negotiate more complex agreements. If that is to
be the recommended model, what is the tangible benefit
the organizations can obtain from a more fulsome agree-
ment above and beyond simple MOUs combined with the
existing control mechanisms donors provide over funds?
And, if there are benefits, how can this evolve from exist-
ing practice?

Ill. The Key Content of a Social Impact
Agreement

If the social project involves multiple participants with a
common vision and a longer-term work plan, then I fully
agree that a written agreement is appropriate. Whether
in the form of an MOU, a term sheet, or a more fulsome
agreement, I agree with Professor Crowder’s identification
of some of the key elements of the agreement:

a. A strong preamble. When writing commercial
agreements, I almost always wrote very short pre-
ambles because I wanted all the commitments in
the binding portion of the contract. For the Foun-
dation, I often helped the team write detailed pre-
ambles because they outlined the vision and because
the various actors, who will be working in parallel
but independently, need a clear road map. It can
also create confidence in the mission if the group
hopes to bring additional entities into the relation-
ship over time.

b. Setting up a clear decisionmaking process. Cre-
ating a working committee with clearly designated
individuals is critical. In most cases, the role of this
committee should be to develop the detailed work
plan specifying clear roles, responsibilities, tasks,
and desired outcomes and measures.
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c. Methods for dispute resolution. One of the main
reasons for creating any form of relationship con-
tract is to specify how disputes will be resolved. This
could be as simple as creating a committee of prin-
cipals from the various participants (e.g., the mayor,
the president of a donor, the CEO of the local hos-
pital, etc.) to whom disputes would be escalated. It
could also specify how an organization could with-
draw from the relationship, as well as who owns any
assets that are created during the relationship in
case an entity leaves or the collaboration ends.

d. Mechanism for tracking responsibilities. Report-
ing to the principals on progress is critical to cred-
ibility. Ensuring that the organization can explain
its mission and results and that the participants are
properly credited for the role they played is also key.

There are some items Professor Crowder does not mention
that I believe are also important:

a. Clear identification of the parties to the agree-
ment. Surprisingly this is not always clear to the
various program managers. Many individuals
working in this space wear multiple hats, so under-
standing exactly whom they represent, and what
organizations intend to be bound, is very helpful.

b. Identifying the processes each organization
needs. Foundations and governmental entities have
specific processes for disbursing funds and measur-
ing progress against commitments. Having each
group specify, at least at a high level, what those
obligations will be can help ensure that a separate
agreement does not confuse donor recipients about
what will be required to receive future tranches of
committed funds and to enable the funding organi-
zations to meet their own controllership obligations
and tax compliance.
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c. Specifying how a detailed work plan will be
developed. As Professor Crowder rightly points
out, we cannot put all the detailed obligations
into the high-level agreement. But the process for
development and approval of that work plan can
be specified. Professor Crowder suggests putting a
list of binding and nonbinding provisions directly
in the agreement. Setting up the process to develop
detailed work plans that can evolve over time may
be a more flexible way of laying out those provisions.

d. External communications and public relations.
As many participants will want to publicize their
role, agreeing on how participants’ identities can be
used—and when they will have sole control over
how their role is discussed—is very helpful.

Depending upon the nature of the underlying agreement,
concepts commonly used in business relationship con-
tracts—such as controlling law and jurisdiction for dis-
putes, term length of the agreement, and assignment rights
and official notifications—will likely make sense.

IV. Conclusion

Professor Crowder has laid out an interesting theoretical
construct for a collective impact approach using contrac-
tual means to advance social development. But what seems
to be missing is evidence that tangible benefits will accrue
to the organizations working on social projects if a formal
contract is adopted. For organizations with critical mis-
sions and limited means, articulating these benefits—in
business parlance, “making the business case”—should be
a key element of any future work.
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COMMENT

The Prospect of Impact Transactions
Through the Eyes of a ‘“Backbone”
Organization Practitioner

by John R. Ehrmann, Ph.D.

John R. Ehrmann is a Founder and Senior Partner of the Meridian Institute.

very interesting and thought-provoking explora-

tion of a new and innovative concept. I believe,
based on her initial exploration, that the concept of
impact transaction merits further work, so I am pleased
to know that she intends to continue her development of
the idea in future papers. I look forward to following her
work as it progresses.

I have spent my entire professional career design-
ing and implementing collaborative problem-solvin
approaches in the sustainability realm, broadly defined.
My work and that of many, many others has laid the
groundwork for the conceptualization of the collec-
tive impact construct, put forth by John Kania and
Mark Kramer,' upon which Crowder builds the case
for impact transactions. At my organization, Meridian
Institute, we have helped diverse parties construct and
implement efforts based on collaborative and collective
impact. These efforts have been focused on areas like
building community resilience in the face of natural
disasters; developing new legal and regulatory frame-
works on issues such as Superfund cleanups and Toxic
Substances Control Act (TSCA) reform; and address-
ing international issues such as food security, tropical
deforestation, and the elimination of aflatoxin food
contamination in sub-Saharan Africa.

l l‘ilrst, I want to thank Patience A. Crowder for this

I. The Underlying Premises of the
Impact Transaction Approach

I agree with several of the underlying premises of Pro-
fessor Crowder’s development of the impact transaction
approach. First, collaborative, as opposed to adver-
sarial, proceedings are inherently well suited to address
the complex societal challenges and conflicts that she is
exploring. This results from several factors: collaborative
processes bring multiple interested parties to the table;

1. John Kania & Mark Kramer, Collective Impact, Stan. Soc. INNOvATION
Rev, 36 (2011), https://ssir.org/articles/entry/collective_impact.
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these processes explore and strive to understand under-
lying interests, rather than focusing on stated positions,
which is at the heart of most adversarial proceedings;
and they empower the group of involved parties, rather
than an adjudicatory person or body, to make decisions.
I think this last point is particularly important to con-
sider in the context of the potential benefits of the impact
transaction approach.

I also agree very much that a backbone organization
or agency plays a critically important role in convening,
managing, and facilitating collective impact efforts. That is
the role that my colleagues and I play on a daily basis—so
I admit to perhaps having some inherent bias—but I do
believe that this role is key to assisting a diverse group of
stakeholders in meeting their collective objectives. I will
not spend time here detailing the many administrative
roles that a backbone organization plays, including sched-
uling, meeting planning, logistics support, and manage-
ment of financial resources. I do want to comment on two
additional dimensions of the backbone and facilitation role
that I think are very important and merit further explora-
tion by Crowder in her subsequent work. One is the reality
that having an engaged third party fundamentally changes
the problem-solving dynamic. A party can direct commu-
nications to and through the third party, who can assist
in assuring that the other parties clearly understand the
content of the communications. In a complex, multiparty
effort, this function plays an extremely important role in
deescalating interpersonal dynamics and historical ani-
mosities between parties.

Another key dimension of the backbone role is that
the third party is positioned to help all involved to
develop a common conceptualization of the problems
that they want to address. Often, people do not see
the nature of the problems in similar ways; and hence,
the challenges associated with developing strategies to
address them are multiplied. An example of action that
the facilitator/backbone team could take is assisting
in researching the fact base to help map key elements
of the issues. This can then lay the foundation for all
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parties to work to develop a logical, sequential way of
addressing the issues at hand, which in my experience
has played a very important role in constructively fram-
ing the problem-solving process.

I also agree with Crowder’s proposition that, in some
cases, a weakness of collaborative and collective impact
processes is their inability to sustain impact due to their
lack of accountability through a more formal implementa-
tion structure. The ad hoc nature of these processes is both
a blessing and a curse: a blessing because the processes can
be designed to fit the characteristics of the conflict or issue
at hand—rather than to fit the prescribed rules of a more
formal process; a curse because that same ad hoc nature
can make it challenging to sustain engagement and impact
over time.

I applaud one of Crowder’s underlying hopes—that
impact transactions can help to amplify the scope and scale
of impact beyond that associated with a particular, case-
specific application. It is, however, not yet clear to me how
this would necessarily result from the application of the
impact transaction approach, but I know that is a question
that she plans to explore further.

II. Additional Important Considerations
for the Impact Transaction Approach

Crowder summarizes some important considerations
that need to take place as the impact transaction
approach is further explored. Some of the points I now
raise might echo her sentiments, but I am framing them
through my practitioner lens and have added a few oth-
ers for consideration.

There is an inherent power in people joining together
around a common cause and forging a joint problem-
solving effort, particularly when they hold diverse per-
spectives and interests. It is very important that they
chose to embark on this type of process of their own
free will. While I fully support the notion of using terms
sheets and memoranda of understanding to help define
the ground rules and expectations for a process that is
being designed, some very important dimensions include
how that is done, who is involved, and how decisions
are made regarding the content. It is very important to
understand the importance of the “storming”” phase of
these processes, which in my experience plays a critical
role in building trust among parties—trust that will be
vital to maintain if there is to be any hope of success and
sustained impact. The ways these early steps are carried

2. Bruce W. Tuckman, Developmental Sequence in Small Groups, 63 PsycHOL.
BuLL. 384, 396 (1965):

The second point in the sequence [of group development] is char-
acterized by conflict and polarization around interpersonal issues,
with concomitant emotional responding in the task sphere. These
behaviors serve as resistance to group influence and task require-
ments and may be labeled as storming. Resistance is overcome in
the third stage in which ingroup feeling and cohesiveness develop,
new standards evolve, and new roles are adopted. In the task realm,
intimate, personal opinions are expressed. Thus, we have the stage
of norming.
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out are critical in the trust-building process. I often say
to groups that “you don’t make any interest on your trust
account if you do not make a deposit.” Therefore, in con-
sidering the development of a more formal, potentially
legalistic overlay for the process design, it would be very
important to maintain the power and positive dynamics
that arise when people take part in the mutual risk-taking
associated with collective action. I certainly see benefits
to what the impact transaction concept has to offer, but a
deeper exploration of the appropriate timing and nature
of its development and implementation needs to be a very
important aspect of future work.

It will also be important to further explore the impli-
cations of how units of government are involved in the
development and implementation of impact transactions.
As Crowder points out, government must be at the table
to effectively address many of the social issues for which
these processes would be applied, but that government
presence has to entail a seat at the table, not owning the
table. I think it will be important to think through the
implications of a more formal legal process for the involve-
ment and engagement of units of government. Consider-
ing some of our current political realities, a formalized
impact transaction process coupled with government
involvement might affect the perceived or actual power
balance among parties, the prospect of undue interfer-
ence, and the effect of political turnover on the collective
impact effort.

There also are issues regarding what “binding” means
in the context of these types of impact transaction agree-
ments. What types of sanctions for failure to carry through
on commitments are being contemplated? How could they
be crafted in a manner that is equitable to all parties? If,
for example, sanctions are monetary in nature or require
legal action—and have associated costs—what would be
the implications for certain parties?

I would also note that if lawyers are to play a more sig-
nificant role, given the relational contract approach, their
legal perspective and mindset might affect this work.
Crowder points out that “[d]rafting relational contracts is
not for the weak of heart. Good lawyers whose practice
includes relational contracts will have to become ‘anthro-
pologists, sociologists, economists, political theorists, and
philosophers.” In other words, these lawyers would not
act like normal lawyers. It will be very important for appro-
priate training and experiential opportunities for lawyers
to be offered and utilized if lawyers are going to be able to
assist parties in the ways that Crowder contemplates.

Ill. Conclusion

In summary, I am very pleased to see Crowder’s inter-
est in exploring innovative ways to increase the impact
of collective impact approaches by raising up the concept

3.  DPatience A. Crowder, Impact Transaction: Lawyering for the Public Good
Through Collective Impact Agreements, 49 Inp. L. Rev. 621, 671 (2016) (dis-

cussing the relational contract approach).
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of impact transactions. The problems we face as a soci-
ety require this type of innovative thinking, focused on
problem solving that empowers people to engage with and
understand issues and each other in deep and meaningful
ways that can lead to sustained impact. I am excited by

the prospect of exploring how to bring the best of collab-
orative and collective impact approaches together with the
appropriate application of increased rigor and account-
ability—but urge us all to realize that will not be an easy
marriage to consummate.



COMMENT

The Potential for Funder Networks
to Effectuate Collective Impact

by Kristin A. Pauly

Kristin A. Pauly is a co-founder of the Chesapeake Bay Funders Network, and served
as the Managing Director of Prince Charitable Trusts for 17 years.

aving spent the greater part of my professional
Hlife supporting social change through philan-

thropy, I welcome the focus Patience Crowder is
bringing to the potential role of the legal profession and
contract law to enhance the effectiveness of collective
impact strategies. One does not have to spend much time
in traditional philanthropy before beginning to question
the value of providing yearly funding to various organi-
zations for various activities directed at the public good.
This piecemeal approach leaves gaping holes and persistent
questions about impact and fundamental transformation
that are not being adequately addressed in most current
funding approaches. Taking a more comprehensive and
systematic approach makes more sense on the face of it
and, as Crowder states, “has the potential for making
large-scale social change.”

Crowder effectively summarizes the benefits and strat-
egy associated with the collective impact approach. She
provides an interesting and comprehensive collective
impact framework and an analysis of the values and risks
in collective impact. However, as Crowder points out, “[a]
s a strategy for social change, collective impact houses an
unquantifiable and unique value yet to be fully realized.”

I hope to contribute to the discussion this paper initiates
by utilizing my history of philanthropic work to offer some
insights into why this exciting approach is yet to be fully
realized, and then to offer some suggestions about how
Crowder’s work could be directed most usefully toward
the philanthropic community, where I think many of
the problems lie. This paper does an important service in
explaining and attempting to improve upon the history of
contract law and its adaptability to collective impact activ-

1. Patience A. Crowder, Impact Transaction: Lawyering for the Public Good
Through Collective Impact Agreements, 49 INp. L. Rev.. 621, 621 (2016).
2. Id. at 646.
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ity. Crowder encourages an expansion in thinking about
contract law and describes how it could contribute to col-
lective impact approaches.

In most cities and regions, a collective impact approach
needs both financial and intellectual capital from a founda-
tion or foundations. Crowder describes the variety of roles
that can be and are played by funders and other support-
ers of collective impact initiatives (ClIs). However, because
there are many different kinds of foundations, and because
the amount of funding and the leadership necessary to
bring a group of foundations together to pursue a common
goal is not insignificant, ClIs also require an expansion in
thinking on the part of foundations. Crowder addresses
this problem, acknowledging that “paradigm shifts” have
occurred or must occur in philanthropic, nonprofit, gov-
ernmental, and commercial spheres as a result of the rising
prominence of collective impact strategies.

All foundations operate in unique ways, with differ-
ent and often multiple objectives. They embody different
ideas about the roles of their staff, have differing amounts
of available funding, and have their own prevailing insti-
tutional constraints. There are large, national foundations
such as the Ford Foundation, operating foundations such
The Pew Charitable Trusts, regional foundations such as
the W.K. Kellogg Foundation, corporate foundations,
community foundations, family foundations—both large
and small—and even networks of foundations that operate
in geographic and/or subject areas.

Crowder lists three significant roles that funders—
including private foundations, public charities, and busi-
ness enterprises—play in ClIs. They are often looked to,
first, for financial support for the initiative’s underlying
infrastructure or management body; second, for advisory
help and information about the particular issue being
addressed; and third, for contacts to other foundations,
various forms of expertise, technical support, and guid-
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ance on activities such as data collection and professional
development. To determine how foundations can best sup-
port Clls, it is important to look at the general strengths
and weaknesses of different sizes and types of foundations.

Very few foundations have the financial resources to
solely fund a collective impact project. Large foundations
which might have the financial resources—such as the
Ford Foundation and The Pew Charitable Trusts—have
made profound changes in their approaches to grant-mak-
ing and, to some extent, embraced the idea of collective
impact. However, when a large foundation provides sig-
nificant funding for an initiative, it can discourage smaller,
local funders from participating or feeling that they are on
equal footing with the larger institution. Most ClIs rely
on multiple foundations—and often a public agency—to
fund discrete elements of a collective impact approach that
line up with one or another of their interests. Engaging
these foundations can be time-consuming and requires a
significant amount of diplomatic and technical skill.

Traditionally many foundations do not have either
the inclination to support infrastructure or the staff time
available to provide the necessary advisory roles—which
also can be extremely time-consuming. It is unusual for
smaller foundations, including community foundations,
to provide upfront money for planning and design, to
invest heavily in a management organization that does
not deliver services, to invest in expensive, yet necessary,
research to know whether goals are being met, or to sup-
port ancillary activities such as communications and fun-
draising activities.

Often an interest in collective impact funding arises at
the staff level in a foundation, and convincing the upper
echelons of administration and the board to change their
method of making grants and the duration of grants often
is not an easy lift. Direct ways of educating the founders
and trustees of foundations about the benefits of collective
impact are necessary to support staff interest and initia-
tives. However, most foundation staff have good contacts
in both the nonprofit and funding arenas, have convening
ability, and often can enlist the support of consultants and
experts in support of a CIL

Finally, collective impact strategies often take a long
time from beginning to end, requiring a long-term com-
mitment. Many foundation trustees and boards eschew
long-term funding because it commits uncertain future
revenues. I have also noticed that larger institutions rarely
have the leadership tenure to stick with these initiatives
through decades—which is what real change requires. It is
also the case that the legal advisors that foundations access
may not understand or encourage the foundation to engage
in such non-traditional agreements.
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Throughout my professional foundation career, I have
participated in many funder networks: the Funders’
Network for Smart Growth and Livable Communities,
the Chesapeake Bay Funders Network, the Washington
Regional Food Funders, and informal funder networks
in Rhode Island—specifically in Newport. Some of
these networks were more active and long-lasting than
others; yet they all performed useful roles. I learned that
funder networks tend to be most effective when they
have a clear role or agenda and a dedicated staff and
administrative structure.

I believe that many of the weaknesses of individual foun-
dations could be addressed, and their strengths magnified,
if foundations would create their own networks on behalf
of specific collective impact activities. Funder networks
can provide support for staff, help educate trustees, eluci-
date and manage discreet roles for different foundations,
and help attract additional funding to the initiative. They
can provide the surrounding services that help the initia-
tive utilize public money. Most of all, since networks have a
certain staying power, they can help provide the long-term
stability that these projects require. There are subtle, yet
fundamental, reasons why most funders need and benefit
from the mutual support and understandings that only can
be achieved through a funder network. Establishing such
a network—ideally within the initiative—could help mag-
netize additional funder involvement. For example, if there
are three initial funders for a collective impact project, they
could form a network within that particular project to per-
form many of the tasks listed above. They would still meet
with the entire initiative—including non-profits and con-
sultants—yet have their own, distinct network that would
assume a role specifically within the foundation commu-
nity to support the CII.

Crowder has developed an important paper, which in
its present form will significantly benefit the legal commu-
nity and those organizations that have already embraced
the concept of collective impact, perhaps experimented
with the approach, or are prepared to act as consultants
to communities interested in exploring it. However, there
are many within the foundation community who do not
yet see themselves participating in this approach at all. If
the paper were simplified for a lay audience, philanthropic
leaders could be inspired by the ways in which the legal
profession has begun to address changing their roles to sup-
port more collective impact approaches and might begin to
think more broadly and deeply about their own current
practices. I also encourage Crowder to look into the expe-
riences of funder networks to find examples of the kind

of collaborative activity they encourage and that could be
directed toward ClIs.
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COMMENT

Some Additional Important
Attributes of a Successful
Collective Impact Agreement

by Matthew ]. Wagner

Matthew J. Wagner is the Manager of Renewable Energy Development for DTE Energy. His team manages

various aspects of wind and solar development, including communications and community relations.

l. Introduction

DTE Energy recently submitted a renewable energy plan
to the state of Michigan that reflects an ambitious effort to
increase the renewable energy component of our fleet over
the next several decades. We currently produce about 10%
of our energy from renewable sources and have set a course
for an 80% reduction in our carbon footprint by 2050. I
have been part of this effort since it first began for DTE
in 2006 and have been involved in multiple collaboratives
that have served the role of educating and creating accep-
tance of wind energy in Michigan communities.

Unfortunately, with these successes we have also seen
this effort become much more difficult, as those opposed
have grown more aggressive—and sophisticated—at slow-
ing down or stopping renewable energy projects.

I accepted the invitation to review and offer comment
on Prof. Patience Crowder’s article because I see the poten-
tial strength of the concept of Collective Impact Initia-
tives (ClIIs)—and the introduction of agreements into such
efforts—to improve the odds of success in what we do,
as well as in other areas. Transforming our energy infra-
structure is as critical to the environment as it is difficult
in communities. Applying this concept in a fashion that
holds all participants accountable may become a power-
ful tool as the mandate for renewable development con-
tinues to increase, even as it grows more challenging at
the local level. More broadly, the concept has potential to
align many different groups doing other socially important
work—such as work with the poor, clean water advocacy,
etc.—and thereby yield a much greater impact.

The concept of formalizing an initiative’s agreements in
writing certainly improves its chances of success, but it also
introduces challenges which Crowder does a credible job
articulating. The comments that emerged from my review
of the article involve the other attributes of an initiative
and its corresponding written agreement that would serve
to improve the chances of a CII’s success. These attributes
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include the team and its leadership, key drivers of the ini-
tiative, the form of and process of carrying out the agree-
ment, and the unaccounted-for costs of the initiative.

II. Team

The quality of the team and its leadership is critical to
the success of a CII. Having the right team will not only
increase the chance of developing an effective agreement,
but also improve the odds that the initiative is successful.
I emphasize this because at various points, this article sug-
gests that team dynamics, such as power imbalances or
conflict, are minimized through impact transactions, as
compared with impact litigation. While impact transac-
tions probably implicate these dynamics less than impact
litigation, any effort that relies on leveraging relationships
and trust also involves personalities and background—and
the potential discord that comes with these attributes.

So, who should be on a team? Given that passions might
run high in collaboratives with high stakes, team members
should have experience managing conflict. They should
also be able to remain objective, even if aspects of the
effort that the group at large has determined are needed go
against something important to them. There is much more
to say about the attributes of good team players and the
necessary diversity that constitutes a strong team. Perhaps
most importantly, finding team members with the right
level of maturity, diversity, and experience requires exten-
sive effort, so ample time should be devoted to this process.
The long-term benefit, in part, is the increased likelihood
that the team assembled will understand the value of a
written agreement, and subscribe to it, increasing the ini-
tiative’s chances of success.

I want to be clear that the author never suggests that
CII teams will be without challenges. She expresses the
need for strong leadership and management—for example,
the need for a strong backbone organization and a project
manager to lead and facilitate the effort. I would encourage
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the team and its leaders not to underestimate the impor-
tance of finding and assembling the right team to “get the
right people on the bus,” as author Jim Collins says, and in
the right seats.!

One last comment regarding the team relates to when to
bring the community into the initiative. Crowder indicates
that the community is sometimes brought into the process
very late. While I agree that this can be a problem, there
are times when engaging the community later makes some
sense. If an impact initiative is meant for a community, but
for some reason the team is not familiar with its condition,
it would be wise for the team to perhaps learn more (true
needs, demographics, etc.) before engaging them. This
lends credibility to the team in the eyes of the community.
Another reason to wait is the possibility of community
groups opposing the initiative. It is sometimes wise to build
a support base in the community before publicly engaging
them to improve chances of the initiative’s success.

I1l. Drivers

Another key component of an initiative’s success is under-
standing what is driving the process. Clearly, passion for an
outcome that serves the greater good is important. In fact,
companies such as DTE are learning that having goals and
aspirations much bigger than themselves is not only good
for business, but simply the right thing to do. While in
most cases this is a given for initiatives desiring large social
or environmental change, ensuring that this goal is made
clear in the agreement is critical for success. But other fac-
tors should also be considered.

Often timing is a big driver of an initiative’s success.
Responding to climate change is an example of a goal that
has required the right timing. This issue has been debated
for many years, yet in my observation, only recently has
gained significant traction. One driver of this recent trac-
tion was the willingness of many companies to take a
leadership role in committing to reductions in their car-
bon footprints. In contrast, the driver of local community
interest in renewable energy is not climate change at all,
but rather economics. Many communities have reached
a point of financial need that compels them to consider
accepting the changes that renewable energy brings to their
landscape because of its economic benefits—so for them,
as well, timing is a key driver for change.

These examples indicate the importance of knowing what
the true drivers of a project might be and how that improves

1. Jim Corrins, Goop 10 GREAT 13, 44 (2001):

First Who . . . Then What. We expected that good-to-great leaders
would begin by setting a new vision and strategy. We found instead
that they first got the right people on the bus, the wrong people
off the bus, and the right people in the right seats—and zhen they
figured out where to drive it. . . . The main point is to firsz get the
right people on the bus (and the wrong people off the bus) before
you figure out where to drive it. (emphasis added).
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the chance for a successful outcome. The group and its
leaders need to not only set a goal sufficiently impactful to
inspire, but also consider whether the timing of the effort
works in favor of or against the progress of an initiative.

IV. Agreement Format and Process

The author notes that the challenges involved in introduc-
ing a written agreement into a process traditionally driven
by trust and relationships might pose barriers to an initia-
tive’s success. I think this is true. However, ensuring the
creation of the right team (as discussed above) improves the
likelihood of adopting such an instrument. This is because
those selected will more likely agree that the instrument
improves the chances of the initiative’s overall success.

Another import issue involves the extent and level of
detail in the agreement. A document indicating assign-
ments, performance expectations and metrics, schedule,
and more, will certainly increase clarity for the team.
However, if resistance to a highly detailed and formalized
agreement is encountered, a scaled-down version that deals
more specifically with behavioral norms expected of team
members might still be effective—and would certainly be
preferred to no initiative at all.

The author suggests that a term sheet might be an effec-
tive way to convey the content of a formal agreement. I
think this idea has merit and could actually be used as a
recruiting tool for some or all team members and as an
educational document for entities that may consider pro-
viding funding or other contributions to the effort.

Concerning the process of executing the agreement and
carrying out the iniatiative, the author lists communica-
tions amongst the initiative’s team as a pillar of an effective
CII. I agree wholeheartedly. It is particularly critical as the
level and pace of the effort increases because as this occurs,
communications become increasingly difficult. Failure to
ensure that the pace of communication keeps up with the
pace of the effort will result in process breakdowns caused
by a lack of clarity.

V. Costs of Impact Transaction Efforts

Lastly, the author notes that the cost of impact transactions
should be low compared to that of impact litigation. I agree
that this can be expected regarding financial costs. How-
ever, there can be other costs to those involved in high-
stakes impact transactions. I have witnessed team members
so invested in their cause that they sacrificed health and/or
family. Granted, this is a personal choice. But it is worth
acknowledging. So, the full evaluation of transaction costs
is a function of how you define “cost.” A last consideration
for written agreements for ClIs is that they recognize costs
in this area and perhaps take steps to mitigate them.
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l. Introduction

This Article uncovers an emerging and significant phe-
nomenon that has gathered momentum only within the
last few years: the use of visual media to develop, critique,
and engender support for (or opposition to) high-stakes,
and sometimes virulently controversial, federal rulemak-
ings. Visuals have played little historical role in rulemak-
ing. Instead, the rarified realm of rulemaking has remained
technocratic in its form—defined by linear analysis, black-
and-white text, and expert reports. Now, due to the explo-
sion of highly visual social media, a visual transformation
in rulemaking has resulted in what might at first appear to
be two separate universes: on one hand, the official rule-
making proceedings, which even in the digital age remain
text-bound, technocratic, and difficult for lay citizens to
comprehend, and on the other hand, a newly visual—
newly social—universe in which agencies, the president,
members of Congress, and public stakeholders sell their
regulatory ideas. But these universes are not in fact dis-
tinct. Visual rulemaking—even when it is outside the four
corners of official rulemaking proceedings—is seeping into
the technocracy.

This has significant theoretical implications for admin-
istrative law. We conclude that agencies” use of visuals to
market their regulatory agendas—often in direct coor-
dination with President Barack Obama’s sophisticated
exploitation of digital media—furthers two fundamental
theoretical justifications underpinning the regulatory state:
transparency and political accountability. In addition,
visual tools have the potential to democratize public par-
ticipation and to enable greater dialogue between agencies
and the public. Despite these theoretical advantages, visual
rulemaking raises serious risks. Visuals may oversimplify

This Article is adapted from Elizabeth Porter & Kathryn Watts,
Visual Rulemaking, 91 N.Y.U. L. Rev. 1183 (2016), and is
reprinted with permission. The authors wish to thank Kaleigh
Powell, Cynthia Fester, Devon King, and the librarians at the UW
School of Law for their excellent assistance; and Sanne Knudsen,
Lisa Manheim, Peter Nicolas, Rafael Pardo, Rebecca Tushnet,
Todd Wildermuth, David Ziff, and participants in the UW Legal
Methods Workshop.
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complexities, appeal to emotions over intellect, and fuel
partisan politics.

Visual rulemaking also implicates significant doctrinal
questions, including fundamental provisions of the Admin-
istrative Procedure Act (APA) and prohibitions on agency
lobbying. While none of these doctrinal issues threaten to
obstruct visual rulemaking entirely, they do suggest that
agencies’ use of visuals may need to change some around
the margins. Ultimately, we conclude that administra-
tive law doctrine and theory can and should welcome the
arrival of visual rulemaking,

II. The Ad Hoc Emergence of Visual
Rulemaking

Until recently, visual communication played little role in
the rulemaking realm, even among e-rulemaking scholars.’
However, beginning in the Obama Administration, the
president, Congress, members of the public, and repeat-
player institutions are all using the tools of the modern,
quintessentially visual, information age to wield influence
over the regulatory state.

A.  Agencies

An evolving group of visually adventurous agencies—
nearly all of which are executive agencies under the con-
trol of the president—is beginning to deploy the power of
visuals in the context of high-stakes, politically charged
rulemaking proceedings. These agencies—which currently
include, among others, the Food and Drug Administration
(FDA), Department of Transportation (DOT), Depart-
ment of Labor (DOL), and Environmental Protection
Agency (EPA)—are not monolithic in their use of visuals.
Nonetheless, their collective visual exploits show that rule-
making is no longer a solely textual endeavor.

1. See, eg., Michael Herz, Using Social Media in Rulemaking: Possibilities
and Barriers, Final Report to the Administrative Conference of the Unit-
ed States 24 (Nov. 21, 2013), https://www.acus.gov/sites/default/files/
documents/Herz%20Social%20Media%20Final%20Report.pdf ~ (“[O]ne
of the defining characteristics of social media is that it is multi-media and
therefore allows communication other than through words. That is breath-
taking and wonderful and valuable in many settings. But writing regulations
just is not one of them.”).
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The most prominent way in which agencies are deploy-
ing visuals in the rulemaking context involves what we
call the “outflow” of information from agencies. Outflow-
oriented visuals enable agencies to tell—and to sell—their
rulemaking stories to the American people, and to counter
narratives offered by any opposing institutional stakehold-
ers. At the forefront of this emerging trend, EPA has lev-
eraged visual media to promote high-profile rulemakings,
particularly its Clean Power Plan? and Clean Water Rule.?

From the outset of its Clean Power Plan rulemaking,
EPA unleashed a torrent of visuals aimed at marketing
its proposed rule to the public. For instance, just as it
released its notice of proposed rulemaking,® EPA posted a
video titled “Clean Power Plan Explained” to its YouTube
channel,’ illustrating how the proposed rule will “boost
our economy, protect our health and environment and
fight climate change.” EPA also used social media to dis-

EPA Tweets About Proposed
Clean Power Plan, 2014

CLEAN POWER PLAN

EPA's proposed plan will

cut carbon pollution
from power plants by

30% by 2030

#ActOnClimate

www.epa.gov

2. See Carbon Pollution Emission Guidelines for Existing Stationary Sources:
Electric Utility Generating Sources, 80 Fed. Reg. 64662 (Oct. 23, 2015) (to
be codified at 40 C.ER. § 60).

3. See generally Clean Water Rule, U.S. Envtl Protection Agency (U.S. EPA),
htep://www.epa.gov/cleanwaterrule (last visited Feb. 15, 2016).

4. See Carbon Pollution Emission Guidelines for Existing Stationary Sources:
Electric Utility Generating Sources, 79 Fed. Reg. 34830 (proposed June 18,
2014) (to be codified at 40 C.ER. § 60).

5. See U.S. EPA, Clean Power Explained, YouTuse (June 2, 2014), hteps://
www.youtube.com/watch?v=AcNTGX_d8mY.

6. Id.
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seminate colorful photographs,” videos,® and infographics
about its plan:

l:;:] : ;«'1 Act On Climate

EPA’s
Clean Power Plan:
4| investment

47 health benefits

#actonclimate

www.epa.gov

Source: See EPA (@EPA), Twitter (June 2, 2014), https://
twitter.com/EPA/status/473528421201752064; EPA (@
EPA), Twitter (Sept. 24, 2014), https://twitter.com/EPA/
status/514806567141908481.

When EPA announced in August 2015 that it was final-
izing the Clean Power Plan, a slew of additional visuals
followed.” These visuals did not seek participation in the
rulemaking. Instead, they marketed the benefits of EPA’s
proposal to the American people.

EPA’s clean water rulemaking (also referred to as the
“Waters of the U.S.” or “WOTUS” rulemaking) offers a
second example of visual rulemaking.'” Visuals, ranging
from videos' to infographics' to a social media Zhunder-

7. See, eg., US. EPA (@EPA), TwiTTER (June 10, 2014), https://twitter.com/
EPA/status/476402164169191424 (tweeting the photo of EPA Adminis-
trator talking with reporters about proposed rule).

8.  See U.S. EPA (@EPA), TwirTER (June 4, 2014), https://twitter.com/EPA/
status/474169813607383041 (tweeting video of EPA Administrator an-
nouncing proposed Clean Power Plan).

9. See, e.g., US. EPA (@EPA), TwiTTER (Jan. 13, 2016), https://twitter.com/
EPA/status/687278131208712192.

10. The WOTUS rulemaking was a joint rulemaking between EPA and the
U.S. Army Corps of Engineers. See Clean Water Rule, 80 Fed. Reg. 37054
(June 29, 2015).

11. See, e.g, US. EPA, EPA White Board: Clean Water Act Rule Propos-
al Explained, YouTuse (Mar. 25, 2014), https://www.youtube.com/
watch?v=fOUESH_JmAO.

12. See, eg, EPA Water (@EPAwater), TwitTEr (May 26, 2015), https://
twitter.com/EPAwater/status/603300591113216000; EPA  Water (@
EPAwater), Twrtter (June 4, 2015), heeps://twitter.com/EPAwater/
status/606515913077215233.
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clap campaign,” represented a highly coordinated effort
to convince America that #CleanWaterRules, featuring
everything from a fly fisherman' to local beer:

EPA #CleanWaterRules Tweet, 2015

L+ Follow

Over 90% of that local beer you like to
drink is water. Brewers know that
#CleanWaterRules.

Source: EPA Water (@EPAwater), TWITTER (May 26, 2015),
https://twitter.com/EPAwater/status/603303236456558592.

Interestingly, many of the visuals that EPA circulated
during its Clean Water Act rulemaking were responses
to public feedback on its proposed rule.” Furthermore,
when faced with a vehement #DitchTheRule campaign
unleashed by the American Farm Bureau—an organiza-
tion that advocates on behalf of farmers and ranchers—
EPA fired back with its own #DitchTheMyth campaign,
using a variety of infographics'® and videos' to counter the
Farm Bureau’s narrative.

While this very visual, politically tinged battle was
being waged over social media, EPA continued collecting
traditional written comments via Regulations.gov. Thus,
the comment period during the clean water rulemaking
played out in parallel universes: one highly textual and
legalistic in which EPA was silent, and the other a much
more dialogic and political universe in which EPA had an
ongoing voice.

13.  See infra at notes 75-78 and accompanying text (discussing the EPA’s 7hun-
derclap campaign).

14. See EPA Water (@EPAwater), TwrTTER (Apr. 27, 2015), https://twitter.
com/EPAwater/status/592688337489649665.

15. See, e.g., EPA Water (@EPAwater), TwiTTER (Aug. 27, 2014), https://twit-
ter.com/EPAwater/status/504640273713205248.

16. See, e.g., EPA Water (@EPAwater), TwiTTER (Sept. 11, 2014), hteps://
twitter.com/EPAwater/status/510098078398152704 (#ditchthemyth
infographic).

17. See, e.g., U.S. EPA, Waters of the U.S.: Ordinary High Water Mark & Tribu-
taries Explained, YouTuBg (Sept. 26, 2014), https://www.youtube.com/
watch?v=htpiTnAYy-1.
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In contrast to their embrace of outflow-oriented visu-
als, agencies have been much less adept at—or perhaps
interested in—leveraging visuals as a means of inviting
what we call informational “inflow”—meaning the flow
of information from the public 70 agencies in rulemak-
ings. There are exceptions. This tweet from the Consumer
Financial Protection Bureau (CFPB)—the only non-exec-
utive agency experimenting with any frequency with visual
rulemaking—provides one example:

CFPB Tweet, ‘““Let us know what you think,” 2014

Check out our proposed #prepaid card
requirements and let us know what you think:
go.usa.gov/srzA.

1t consumerfinance.gev/bleg/prepaid.

Source: CFPB (@CFPB), TwITTER (Nov. 19, 2014), https://twitter.
com/CFPB/status/535123637582708736.

The tweet includes a link that takes viewers directly to
a CFPB blog post stating: “If you want to influence the
design of a new prepaid card fee disclosure, let us know
what you think. Submit a comment at Regulations.gov,”
followed by the appropriate hyperlink.”® Overall, however,
agencies have eschewed using visuals in this fashion.

A third and final way in which agencies are using visuals
is to nudge Congress to take legislative action that would
advance agencies’ and the president’s political agenda. We
call this “overflow” because it spills over the edges of specific
rulemaking proceedings and into the legislative arena.”
Consider, for example, DOLs #RaiseTheWage campaign.
DOL lacks regulatory authority to raise the minimum
wage for all workers nationwide.”” Consistent with Presi-
dent Obama’s minimum wage campaign,” however, DOL

18. Eric Goldberg, Prepaid Products: New Disclosures to Help You Compare Op-
tions, CFPB Blog (Nov. 13, 2014), http://go.usa.gov/srzA.

19. See, e.g., Grow America, U.S. DEPT OF TRANSP., https://www.transportation.
gov/grow-america (last visited Feb. 25, 2016) (linking to video on DOT’s
“Grow America” campaign, which pushed for six-year funding bill).

20. Questions and Answers About the Minimum Wage, U.S. DEPT OF LABOR,
http://www.dol.gov/whd/minwage/q-a.htm (last visited Feb. 25, 2016).

21. See, e.g., The White House, (@whitehouse), INsTaGRAM (Aug. 12, 2014),
https://www.instagram.com/p/rnIEKmQigl/ (infographic asking Congress

to raise minimum wage to $10.10).
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posted an entire page of colorful “shareables” to its website,
visually advocating for a higher national minimum wage*

Shareables From DOL’s
#RaiseTheWage Campaign

You'd be grumpy too

Estimates show 14-17 million children would beneﬁt'r'__",
minimum wage increase that boosts the income of at least 1

Source: Shareables, U.S. DEP'T OF LABOR, http://www.dol.gov/fea-
tured/minimum-wage/infographics (last visited Feb. 25, 2016).

This is one example of how agencies are leveraging
visual communications even beyond the confines of their
delegated authority.

B. The President

Like agencies, Obama leveraged visuals to control and
shape the regulatory state. First, he used visuals to show
his influence on the initiation and substance of rulemak-
ings and to publicly throw his political capital behind pro-
posed rules. This can be seen in a variety of high-stakes

22. See Shareables, U.S. DEPT OF LABOR, http://www.dol.gov/featured/mini-
mum-wage/infographics (last visited Feb. 25, 2016).
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rulemakings, including DOLs fiduciary duty rule,” DOLs
overtime rule,* and EPA’s and DOT’s fuel efficiency stan-
dards.”® Perhaps the best example, however, is Obama’s
effort to tackle student debt.” In June 2014, Obama signed
a memorandum directing the Department of Education
(DOE) to propose student debt regulations.”” Simultane-
ously, the White House issued a steady stream of visual
communications designed to spread the president’s message
of regulatory action, including a photo of Obama signing
the memorandum while flanked by student borrowers,*
and an /nstagram image of a school notebook highlighting
key points of Obama’s plan®

Visuals Accompanying Obama’s Directive
to DOE Regarding Student Debt, 2014

LIFTING THE BURDEN
OF STUDENT LOAN DEBT:

President Obama’s taking action with
a plan that would allow nearly 5 million
borrowers to cap their loan payments
at 10% of their income.

#CollegeOpportunity

23. See Weckly Address: Ensuring Hardworking Americans Retire With Dig-
nizy, THE Waite House (Feb. 28, 2015), https://www.whitehouse.gov/
the-press-office/2015/02/28/weekly-address-ensuring-hardworking-ameri-
cans-retire-dignity.

24. See The White House, Weckly Address: Rewarding Hard Work by Strengthen-
ing Overtime Pay Protections, YouTuse (March 15, 2014), https://youtu.be/
HGqFQxEX5k?list=UUYxRIFDqcWM4y7FfpiAN3KQ (showing Obama
explaining that he directed DOL to update its overtime rules).

25. See The White House, FaceBook (Feb. 18, 2014), https://www.facebook.
com/WhiteHouse/photos/a.158628314237.115142.63811549237/10152
290509134238/2type=3&theater (infographic explaining how Obama di-
rected formulation of new fuel efficiency standards).

26. See generally Making College Affordable, Tue Wrrre Housk, https://www.
whitehouse.gov/issues/education/higher-education/making-college-afford-
able (last visited Feb. 25, 2016).

27. See Barack Obama, Student Loan Repayments, Tue Waite Housk (June 9,
2014), http://www.whitehouse.gov/the-press-office/2014/06/09/presiden-
tial-memorandum-federal-student-loan-repayments (directing the Secretary
of Education to “propose regulations that will allow” certain students to cap
their federal student loan payments at 10 percent of their income).

28. See David Hudson, President Obama on Student Loan Debt: “No Hard-
Working Young Person Should Be Priced Out of a Higher Education,” WHITE
Houske Brog (June 9, 2014), https://perma.cc/TU2C-EHRG; see also The
White House, (@whitehouse), INSTAGRAM, https://www.instagram.com/p/
pCvCwBQisl/.

29. See The White House, (@whitehouse), INsTagram (June 9, 2014), hteps://
www.instagram.com/p/pCBHrSQisT/?taken-by=whitehouse.
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Source: The White House, (@whitehouse), INSTAGRAM, https://www.insta-
gram.com/p/pCBHrSQisT/taken-by=whitehouse

The White House also posted a video to its blog and to
YouTube in which Obama spoke passionately about his per-
sonal student debt experiences.*® These visuals highlighted
the president’s involvement in prompting DOE to address
the issue of student debt. Ultimately, DOE listened.”
President Obama also used visuals as a mechanism for
claiming credit for and asserting ownership over final rules.
One illustration is in the “memo to America’—a modern
fireside chat—that Obama issued just one day before EPA
announced its final version of the Clean Power Plan®:

Obama’s Memo to America on
Clean Power Plan, 2015

A MEMO TO AMERICA =
FROM : PRESIDENT OBAHA"
RE: OUR PLANET

Source: The White House, President Obama on America’s
Clean Power Plan, YOUTUBE (Aug. 2, 2015), https://youtu.be/
uYXyYFzP4Lc

The video, with a voiceover by Obama, illustrates why
his “administration” is releasing “[t]he biggest, most impor-

30. See The White House, President Obama Speaks on Student Loan Debt, You-
Tusk (June 9, 2014), hteps://youtu.be/Mz5prW9iw14.

31. See Student Assistance General Provisions, 80 Fed. Reg. 67204 (Oct. 13,
2015).

32. See Clean Power Plan for Existing Power Plants, U.S. EPA, http://www.epa.
gov/cleanpowerplan/clean-power-plan-existing-power-plants  (last visited
Feb. 25, 2016) (noting that EPA announced its final Clean Power Plan on
August 3, 2015).
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tant step we've ever taken to combat climate change.”*
Notably, the video does not mention that the Clean Power
Plan was the product of a long and highly technical rule-
making process led by EPA.3

C.  Stakeholders Outside of the Executive Branch

Rulemaking stakeholders outside the executive branch—
industry insiders, members of Congress, the media, and
everyday Americans—also are using visuals to create a
public dialogue about rulemaking. Members of Con-
gress, for example, frequently disseminate visuals about
rulemaking,” sometimes directing constituents to the offi-
cial rulemaking process,* other times simply encouraging
a political dialogue on social media.

A tweet from Sen. Ted Cruz, opposing a proposed Inter-
nal Revenue Service (IRS) rule involving tax-exempt social
welfare organizations, falls into the latter category:

Tweet From Senator Ted Cruz, 2014

Ted Cruz |T‘
w\‘ﬂlh 4 L J

Proposed rule change could allow #IRS to limit speech of
same groups it illegally targeted:
cruz.senate.gov/irs/

390 RET

Source: Ted Cruz (@tedcruz), TWITTER (Feb. 18, 2014), https://
twitter.com/tedcruz/status/435870573051121664

33. The White House, President Obama on America’s Clean Power Plan, You-
Tusk (Aug. 2, 2015), https://youtu.be/uYXyYFzP4Lc.

34. See Carbon Pollution Emission Guidelines for Existing Stationary Sources:
Electric Utility Generating Sources, 80 Fed. Reg. at 64662, 64663 (noting
the “unprecedented outreach and engagement with states, tribes, utilities,
and other stakeholders” that led to promulgation of the rule).

35. See, e.g., Senator Pat Toomey, Pushing Back on Out-of-Control EPA Regula-
tions, YouTuse (April 9, 2014), https://www.youtube.com/watch?v=8VX-
wiMGUEg (responding to proposed Clean Water Rule).

36. See, e.g., Senator Chuck Grassley, Supporting the Renewable Fuel Standard,
YouTuse (Jan. 16, 2014), https://www.youtube.com/watch?v=_r_oLk5e-
7dI (encouraging Iowans to file comments with EPA on its proposed renew-

able fuel standard).
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This tweet was not designed to prompt constituents to
file official comments during the public comment period,
which had already closed.?” Rather, it linked to a page that
expressly requested viewers to “[s]pread the word about this
proposed rule change with your Facebook friends and Twit-
ter followers.”*

The media uses visuals to put a spotlight on proposed
regulations and encourage public comments on the rules.
No better example of this exists than John Oliver’s late-
night comedy spot on the Federal Communications Com-
mission’s (FCC) net neutrality rulemaking, which called
upon viewers to speak up and gave them the web address for
the agency’s official commenting platform.”” This proved
tremendously effective, ultimately prompting 45,000 new
comments to flood into FCC’s comment system.*’ Interest
groups have deployed similar tactics.”

At other times, visuals seem designed primarily to drum
up unofficial political support. Consider again the Ameri-
can Farm Bureau’s #DitchTheRule campaign.”? A center-
piece of the campaign was a video parody set to the musical
score “Let It Go” from the movie Frozen.”® In the video,
children pretend to canoe, fish, and swim in dry ditches
on their farm:

#DitchTheRule Video Parody, 2014

Source: See Missouri Farm Bureau, That’s Enough—*“Let It Go”
Parody, YouTuse (May 23, 2014), https://youtu.be/9U00qJqNbbs

37. See Stop the IRSs Abuse of Power, Senator Ted Cruz, http://www.cruz.senate.
gov/irs/ (last visited Feb. 25, 2016) (“The public commenting period may
have ended, but you can still make your voice heard.”).

38. Id.

39. HBO, Last Week Tonight With John Oliver: Net Neutrality (June 1, 2014),
YouTusg, https://www.youtube.com/watch?v=fpbOEoRrHyU, at 11:07.

40. See Ben Brody, How John Oliver Transformed the Net Neutrality Debate
Once and for All, BLoomserG (Feb. 26, 2015), http://www.bloomberg.
com/politics/articles/2015-02-26/how-john-oliver-transformed-the-net-
neutrality-debate-once-and-for-all.

41. See, e.g., Healthcare Professionals’ Perspectives: FDA Proposed Rule on Generic
Drug Labelingg, GPHA ONLINE, http://www.gphaonline.org/media/cms/
GPhA5886_infographic_v5_a_.pdf (last visited Feb. 25, 2016); see also Vic-
tor Villegas, You Need to Comment on the #NPRM, YouTuse (March 6,
2015), hteps://www.youtube.com/watch?v=Cyr80oNhNZlo&app=desktop
(music parody set to tune of famous “YMCA” song designed to encourage
comments on proposed drone rules).

42. See, e.g., Nebraska Farm Bureau, Wazers of the U.S. Rule Explained, YouTuse
(June 30, 2014), https://www.youtube.com/watch?v=SFe9u2696gg&app=
desktop; #DitchTheRule, Farm BuRreAu, http://wamc.org/post/farmers-
fight-epa-over-proposed-water-rule#stream/0 (last visited Feb. 25, 2016);
Its Time to Ditch the Rule, American Farm Bureau, http://ditchtherule.
fb.org/ (last visited Feb. 26, 2016).

43. See Missouri Farm Bureau, 7hats Enough—“Let It Go” Parody, YouTusE
(May 23, 2014), https://youtu.be/9U00qJqNbbs.
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The video has more than 140,000 views,** and the fam-
ily was interviewed by Fox News.” Thus, the Farm Bureau
successfully used the video to call public attention to its
opposition to EPA’s proposed rule.

I1l. Implications for the Future of
Rulemaking

As we have demonstrated, rulemaking is no longer a solely
textual affair. Below, we begin the yet-uncharted inquiry
into the theoretical and doctrinal implications of this
emerging phenomenon.

A.  Theoretical Implications

One major theoretical justification frequently offered in
support of allowing Congress to delegate large swaths of
legislative-like power to agencies involves notions of politi-
cal accountability. Notably, reliance on political account-
ability rests on a big but often unstated assumption: that
the electorate will indeed know whom to blame—or whom
to credit—for regulatory action or inaction. However,
agencies routinely strip the rulemaking record of any ref-
erences to political influences.® This lack of transparency
has serious consequences for administrative law’s reliance
on theories of political control and accountability.”” Visual
rulemaking enhances political accountability by raising
the visibility of agencies’ regulatory activities and the presi-
dent’s tight control over executive agencies.

A second—and somewhat conflicting—justification
frequently offered in support of agency rulemaking turns
on notions of agency expertise. Administrative law today
veers between acknowledging the important role that
politics plays in justifying agency action, and demanding
that agencies act in a technocratic, expert-driven man-
ner. Not surprisingly, visual rulemaking reflects—indeed,
heightens—this longstanding, simmering tension, making
clear what often goes unspoken: there is no perfectly clean
demarcation between expert-driven decisions and policy-
driven decisions.

For example, the American Farm Bureau’s #Ditchthe-
Rule campaign—and EPA’s corresponding #DitchtheMyth
campaign—highlights how politics, and not merely sci-
ence, influence regulations. In the competing campaigns,
the Farm Bureau unleashed a variety of visuals designed
to establish as “fact” various takes on EPA’s rule that EPA

44. Id.

45. See WATCH: Frustrated Farmers Parody “Let It Go” to Protest EPA Regulations,
Fox NEws INSIDER (June 9,2014), http://insider.foxnews.com/2014/06/09/
video-frustrated-farmers-parody-let-it-go-protest-epa-regulations.

46. See Kathryn A. Watts, Proposing a Place for Politics in Arbitrary and Capri-
cious Review, 119 YaLe L.J. 2, 23 (2009) (“[Algencies today generally couch
their decisions in technocratic, statutory, or scientific language, cither fail-
ing to disclose or affirmatively hiding political influences that factor into
the mix.”).

47. Nina A. Mendelson, Disclosing “Political” Oversight of Agency Decision Mak-
ing, 108 Mich. L. Rev. 1127, 1159 (2010) (noting that the presidential
supervision process is largely “opaque”).
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countered by deeming them “myths.”® For example, see
this visual battle about the scope of the rule:

Image of Agricultural Land,
#DitchTheRule Campaign, 2014

The EPA wants to regulate
all water, everywhere.

SAY NO TO Vit EXPANSIC

Source: See #DitchTheRule, http://ditchtherule.fb.org/custom_page/
stop-epa-overreach-farm-bureaus-stallman-tells-congress/

EPA’s Response, #ditchthemyth, 2014

A
-

KNOW THE FACTS:
Proposed Rule to Protect Clean Water

Exclusions and exemptions
for agriculture will not change.

#ditchthemyth

www.epa.gov/ditchthemyth

Source: EPA Water (@EPAwater), TWITTER (Sept. |1, 2014),
https://twitter.com/EPAwater/status/510098078398152704

48. Compare American Farm Bureau, #DitchTheRule, http://ditchtherule.
fb.org/custom_page/stop-epa-overreach-farm-bureaus-stallman-tells-con-

gress/ (last visited Feb. 26, 2016), with EPA, Ditch the Myth, U.S. EPA,
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Lost in this tussle was the complexity of the rulemak-
ing proceeding, which resulted in a 74-page final rule.”
Instead, simplified “facts” and “myths” were visually slung
back and forth in what looked more like a political cam-
paign than a technocratic process.

Thus, when it comes to the expertise rationale for agency
rulemaking, visual communications present a mixed bag.
On one hand, visuals threaten to oversimplify, obscure,
and twist facts; on the other hand, visuals demonstrate that
even purportedly technocratic rulemakings involve policy
calls, thereby enhancing transparency in the process.

Finally, a third justification frequently offered in sup-
port of the legitimacy of rulemaking is that agencies must
allow significant public participation when promulgating
rules. Visuals may help overcome barriers to public par-
ticipation in the rulemaking process. For example, EPA’s
video explaining the Clean Power Plan has been viewed
more than 28,000 times.”® Similarly, Obama’s video mes-
sage to FCC on net neutrality has been viewed nearly one
million times.”' Visuals circulated by parties outside of the
executive branch also play a role.

In sum, visual rulemaking has the potential to strengthen
and further democratize public participation, and advance
transparency and political accountability in the regulatory
world. Yet visual rulemaking poses serious risks as well,
including the risk that visual appeals may turn high-stakes
rulemakings into viral political battles, undermining the
expert-driven foundations of the regulatory state.

B.  Doctrinal Implications

The use of visuals in the rulemaking realm raises significant
doctrinal issues in key areas. We discuss two here: (1) the
APA; and (2) anti-lobbying and anti-propaganda laws.”

.  TheAPA

Nothing in the APA, enacted in 1946, expressly speaks to agen-
cies’ or others use of visuals in the rulemaking realm. Nonethe-
less, agencies™ treatment of visuals could run afoul of the APA’s
notice-and-comment, record, and open mind requirements.
The APA requires that agencies’ notices of proposed
rulemakings include “a statement of the time, place, and
nature of public rulemaking proceedings.”* This notice
requirement is designed to “afford interested parties a

http://www.epa.gov/sites/production/files/201407/documents/ditch_the_
myth_wotus.pdf (last visited Feb. 26, 2016).

49. See Clean Water Rule: Definition of “Waters of the United States,” 80 Fed.
Reg. at 37054.

50. EPA, Clean Power Explained, YouTust (June 2, 2014), https://www.you-
tube.com/watch?v=AcNTGX_d8mY.

51. See The White House, President Obama’s Statement on Keeping the Inter-
net Free and Open, YouTusg (Nov. 10, 2014), hteps://www.youtube.com/
watch?v=uKcjQPVwiDk

52. 'The full-length version of this Article also discusses the First Amendment.
Other legal issues might surface as well, including those concerning copy-
right and ex parte contacts between agencies and stakeholders.

53. Pub. L. No. 79-404, 60 Stat. 237 (1946) (codified as amended at 5 U.S.C.
§§ 551-706 (2012)).

54. 5 U.S.C. §§ 553(b)(1), (3).
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reasonable opportunity to participate in the rulemaking
process.” Agencies deploying online visuals seeking feed-
back routinely fail to clarify whether or not that feedback
will be considered an official “comment,” thus triggering
agencies’ obligation to consider and to respond to all sig-
nificant comments received.”® To the extent this ambiguity
prevents the public from understanding the proper channel
for participating in the rulemaking process, it undermines
the central purpose of the APA’s notice requirement.”

For example, consider this 2015 Facebook post by FDA:

FDA'’s Visual Announcement Inviting
Comments on Use of Term ‘“Natural,”’ 2015

The FDA requests comments on use of the term
ng. hip: /w102 QOVIF 00

R atuar on
S danceR

feedback on the term “natural” to the FDA.

B S o R

Source: U.S. Food & Drug Admin., Faceook (Nov. 10, 2015),
https://www.facebook.com/FDA/photos/a.411715387298.184452.
94399502298/10153709622187299/type=3&theater

Text accompanying the graphic question does contain
a link to an FDA webpage, which prominently and clearly
notifies interested stakeholders how and where they can file
official comments.”® Nonetheless, because Facebook allows
users to ‘comment,” viewers might reasonably conclude
that they could participate in FDA’s proceeding simply by
commenting on Facebook.

Whether an agency will only consider feedback filed on
Regulations.gov as official comments, or includes feedback
solicited in social media as part of the official rulemaking
record, it should clearly notify public stakeholders.”” Ulti-
mately, we believe the latter approach is required. When
justifying a final rule, an agency may not rely upon mate-
rials that are not in the rulemaking record.®® Thus, the

55. Friends of Iwo Jima v. Nat'l Capital Planning Comm’n, 176 E3d 768, 774
(4th Cir. 1999) (“[T]he purpose of providing notice” is “soliciting com-
ments and fostering debate.”).

56. See, e.g., Reyblatt v. Nuclear Regulatory Comm’n, 105 E3d 715, 722 (D.C.
Cir. 1997) (“An agency need not address every comment, but it must re-
spond in a reasoned manner to those that raise significant problems.”).

57. Cf Herz, supra note 1, at 75 (“If a layperson would be reasonably misled
into thinking that the social media discussion was an official forum for com-
menting, then a strong argument could be made that the agency is interfer-
ing with or denying the opportunity to comment.”).

58. “Natural” on Food Labeling, U.S. Foop & DrRuG ApMIN., http://www.fda.
gov/Food/GuidanceRegulation/GuidanceDocumentsRegulatoryInforma-
tion/LabelingNutrition/ucm456090.htm (updated Dec. 24, 2015).

59. Cf Recommendation 2011-8, Agency Innovations in e-Rulemaking, 77 Fed.
Reg. 2257, 2265 (Jan. 17, 2012) (asserting that agencies should “provide
clear notice as to whether and how it will use [a social media] discussion in
the rulemaking proceeding).

60. See Herz, supra note 1, at 73 (“Material that is not put into the rulemaking
docket . . . cannot be relied on to justify the final rule.”).
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artificial separation that agencies are currently trying to
maintain between the “unofficial” visual rulemaking world
and the “official” textual, legalistic rulemaking world will
necessarily break down if agencies try to justify their final
rules by relying upon communications the agency received
in the visual, online world.

More broadly, agencies’ use of visuals to campaign for
proposed rules could also call into question the legiti-
macy of agencies’ consideration of public comments. The
APA’s comment requirement rests on the assumption that
agencies will “maintain minds open to whatever insights
the comments produced by notice under § 553 may
generate.”" Thus, agencies should ensure that their visu-
als do not turn into what appear to be uncompromising
advocacy campaigns.®

Visual rulemaking also raises questions relating to the
APA’s record requirement.”® For judicial review, the admin-
istrative record must contain materials that are directly or
indirectly considered by the agency, not just those materi-
als that the agency actually relied upon.®* An agency may
not, for example, “skew the record by excluding unfavor-
able information” that was before it at the time the decision
was made.” Notably, however, courts grant agencies “a pre-
sumption that [they] properly designated the administrative
record absent clear evidence to the contrary.”*® An agency’s
failure to include its videos in the administrative record—or
an agency’s omission of textual feedback submitted by the
public in response to an agency communication—might
lead to disputes over the sufficiency of the record.

2. Anti-Lobbying and Anti-Propaganda
Statutes

For nearly as long as agencies have existed, Congress has
been uncomfortable with agencies’ power.”” Perhaps most
troubling, from Congress’s perspective, is when agencies
use federal funds—funds granted to them by Congress—
to turn back and lobby Congress.®® Thus, for over a century,
Congress has passed statutes that attempt to circumscribe
agency communications in two ways.

The first includes anti-publicity and anti-propaganda
provisions in annual appropriations bills aimed at limit-
ing agencies’ messaging to the American public. The

61. Nat. Res. Def. Council, Inc. v. EPA, 859 F.2d 156, 194 (D.C. Cir. 1988).

62. See, e.g., Complaint for Declaratory and Injunctive Relief at 3, 23, 28, Am.
Farm Bureau v. EPA, No. 3:15-cv-00165 (S.D. Tex. July 2, 2015).

63. 5U.S.C.§706.

64. See, e.g., Tafas v. Dudas, 530 E Supp. 2d 786, 793-94 (E.D. Va. 2008)
(“[Aln agency may not exclude information on the ground that it did not
‘rely’ on that information in its final decision.”).

65. Sears, Roebuck & Co. v. U.S. Postal Serv., 118 E Supp. 3d 244 (D.D.C.
2015).

66. Lee Memorial Hosp. v. Burwell, 109 E Supp. 3d 40, 47 (D.D.C. 2015).

67. See generally MorpECAT LEE, CONGRESS vs. THE BUREAUCRACY: MUZZLING
AGENcyY PusLIc RELATIONS (2011).

68. See WiLLiam V. LUNEBURG, THE LoBBYING MaNuAL 338 (Thomas M. Sus-
man and Rebecca H. Gordon, Eds., 4th ed. 2009) (“Congress does not want
to fund anyone who tries to influence its actions.”).

69. Financial Services and General Government Appropriations Act, 2015,
Pub. L. No. 113-235, div. E, Section 718.



second targets lobbying of Congress by agencies, particu-
larly “grassroots lobbying,” which occurs when agencies
encourage the public to contact legislators to support or
oppose a congressional measure.”’ In general, the laws in
both categories have been woefully ineffective. The Gov-
ernment Accountability Office (GAO), left with the task
of interpreting these provisions,”! has chiseled away at the
laws’ broad wording, leaving little agency conduct within
their ambit. Nevertheless, congressional outrage over EPA’s
use of visual media in its clean water rulemaking appears to
have breathed some new life into these laws.

For example, in 2015, GAO found that EPA violated the
propaganda ban by disseminating “covert propaganda”’?
during its #CleanWaterRules campaign. GAO has inter-
preted the prohibition on “covert propaganda” as essen-
tially a disclosure requirement.”? As part of its campaign,
EPA used 7hunderclap—a social media platform designed
to create an “online flash mob.””* EPA created a Thunder-
clap page titled “I Choose Clean Water” and used social
media to sign up supporters:

EPA ¢l Choose Clean Water”’ Facebook Post, 2014

) EPA-Water Is Worth t @

After you join our Thunderclap for clean water, tell you friends to sign up
too. hitp://thndr it/1rUCiaB

I Choose Clean Water
| just supported | Choose Clean \Water on @Thunderclaplt // @EPAwater

Source: U.S. EPA, EPA Water Is Worth It, FACEBOOK (Sept. 13,
2014), https://www.facebook.com/EPAWaterlsWorthlt/
posts/10152446114118337.

70. U.S. Gov’t AccountaBILITY OFF., PRINCIPLES OF FEDERAL APPROPRIA-
TIONS Law, 4 GAO-RB pt. Cs. 11 at 1, 2004 WL 5661385 (2015).

71. See LUNEBURG, supra note 68, at 340 (GAO has authority “to investigate all
matters relating to the use of appropriated funds”).

72. See, e.g., Financial Services and General Government Appropriations Act,
2015, Pub. L. No. 113-235, div. E, Section 718 (barring use of appropria-
tions for “propaganda”).

73. See Letter From Susan A. Poling, General Counsel, Gov't Accountability
OfF., to James M. Inhofe, Chairman, Comm. on Env’t & Pub. Works (Dec.
14, 2015), htep://www.gao.gov/assets/680/674163.pdf.

74. See Frequently Asked Questions, THUNDERCLAP, https://www.thunderclap.it/
faq (last visited Feb. 20, 2016).
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At 2 p.m. on September 29, 2014, the social media sites of
every registered supporter stated: “Clean water is important
to me. I support EPA’s efforts to protect it for my health,
my family, and my community.””® The message, which
contained a hyperlink connected to EPA’s web page on the
Clean Water Rule,”® reached over 1.8 million people.”’

GAO found that this campaign constituted “covert pro-
paganda” because, while original supporters were aware of
EPA’s sponsorship, the 7hunderclap message itself did not
identify EPA; rather, it appeared have been written by the
person on whose social media site it appeared.”®

GAO also found that EPA violated the prohibition on
grassroots lobbying.”” GAO’s finding focused on an EPA
blog post, 7ell Us Why #CleanWaterRules,*® which contained
embedded hyperlinks to organizations supporting the Clean
Water Rule. One such organization’s website contained a
button that said, “Tell Congress to stop interfering with
your right to clean water!”® Notwithstanding EPA’s inabil-
ity to control external websites, GAO found that EPA had
responsibility for its own message, including hyperlinks.*

GAO’s 2015 report indicates that in a hostile political
environment, these provisions may be used against adven-
turous agencies. On balance, however, the rise of visual
media is likely to weaken rather than strengthen anti-pub-
licity and anti-lobbying laws. There is an ever-increasing
quantity of agency communications—far too much for
GAO or Congress to monitor. Moreover, post hoc findings
of violation may have only a limited effect. For example, by
the time GAO issued its decision, EPA’s Thunderclap mes-
sage was #cleanwater under the bridge.

IV. Conclusion

Visual rulemaking is a new and dynamic phenomenon. Visuals
shed technicolor light on what has always been true but often hid-
den from plain sight: There is no hermetic seal between the tech-
nocratic and the political, between science and values, between fact
and spin. Even more importantly, visual rulemaking promises to
raise public awareness of rulemakings and to empower participation
by more diverse stakeholders. In light of these benefits, we believe
that administrative law doctrine and theory should welcome, rather

than simply ignore, this growing and influential phenomenon.

75. See Poling, supra note 73, at 4.

76. Id. (noting that hyperlink has since been disabled).

77. See U.S. EPA, I Choose Clean Water, THUNDERCLAP, https://www.thunder-
clap.it/projects/16052-i-choose-clean-water (last visited Feb. 20, 2016).

78. See Poling, supra note 73, at 13. Notably, GAO found no “covert propa-
ganda” in the agency’s extensive #DitchTheMyth campaign, because “the
graphics used in the #DitchTheMyth campaign contained the EPA logo,
and the prewritten tweets contained the ‘#DitchTheMyth/@EPA water’ as-
cription at the end.” See id. at 15.

79. Id.at 17-20.

80. 'Travis Loop, 7ell Us Why #CleanWaterRules, Tae EPA Brog (Apr. 7, 2015),
https://blog.epa.gov/blog/?s=tell+us+why+%23cleanwaterrules.

81. See Poling, supra note 73, at 8.

82. Id.at23-24.
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COMMENT

The Potential of Visual
Rulemaking to Strengthen and
Democratize Rulemaking

Julia Anastasio

Julia Anastasio is the Executive Director and General Counsel of the Association of Clean Water Administrators
(ACWA). The opinions and statements outlined in this Comment are the personal opinions of the
author and should not be interpreted to represent any opinion other than those of the author.

rofs. Porter and Watts' article, Visual Rulemak-

ing, is a timely examination of the increased use

of visual images in the rulemaking process by the
administration, interested stakeholder groups, and the
public. The article explores the potential of visual images
to “strengthen and further democratize” the rulemak-
ing process by promoting transparency, accountability,
and increased public participation.! The authors discuss
the power of visuals to simplify and powerfully convey
complex messages and emotions while also addressing the
shortcomings and risks associated with the use of these
visual tools. They conclude with an important discussion
of the legal implications raised by the emergence of visuals
in the rulemaking process.

I agree that the shortcomings and risks associated with
visual rulemaking are not insurmountable, that the ben-
efits associated with the use of visuals outweigh these risks,
and that their use supports the objectives of administra-
tive law.? I agree that strengthening and increasing trans-
parency, political accountability, and public participation
are fundamentally important values to encourage in the
regulatory process. I therefore focus my Comment on
highlighting some of the limitations associated with visual
rulemaking, drawing upon my experience’ participat-
ing the Clean Water Rule: Definition of “Waters of the
United States” (CWR) rulemaking effort.* I conclude my

1. Elizabeth G. Porter & Kathryn A. Watts, Visual Rulemaking, 91 N.Y.U.
L. Rev. 1248 (2016) (“Ultimately, we conclude that the benefits of visual
rulemaking outweigh its risks and that the administrative law doctrine and
theory can and should welcome the use of visuals in rulemaking.”).

2. Seeid.

3. While my comments draw upon my experience participating in the Waters
of the United States (WOTUS) rulemaking process on behalf of the mem-
bers of the Association of Clean Water Administrators (ACWA), the views
presented here are my own and not the views of ACWA.

4. T use the phrase Clean Water Rule (CWR) to distinguish between the rule-
making activities under the Obama Administration versus the rulemaking
activities that are currently underway in the Trump Administration. Clean
Water Rule: Definitions of “Waters of the United States,” 80 Fed. Reg.
37054 (June 29, 2015).
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Comment by offering several recommended guidelines for
federal agencies to consider as they inevitably develop a
framework to engage in visual rulemaking.

Rulemaking has emerged as one of the most signifi-
cant powers exercised by the federal government, so it is
essential that the process promote increased transparency,
political accountability, and public participation. From
rules ensuring the safety of food and consumer products,
to controlling environmental pollution, to providing over-
sight over financial institutions and markets, agencies pub-
lish thousands of regulations each year and collectively
the impacts are enormous.” The fundamental objective of
the rulemaking process is for agencies to balance compet-
ing values, expertise, and politics when developing federal
policy, and visual rulemaking is a valuable tool for agencies
to use.’

Rulemaking by its very nature “is the most transpar-
ent and participatory decision-making process used in
any branch of federal government.”” So it is not surpris-
ing, then, that many of us who professionally participate
in the regulatory process inherently believe that “increased
public participation will lead to better policymaking.®
Administrative law doctrine has created legal structures
and processes to promote clarity, transparency, political
accountability, and public participation. As the co-authors
illustrate, the regulatory process will benefit from the
growing phenomenon of visual rulemaking and its contri-
butions to these same qualities.

For all its good and bad, there is little doubt that social
media has transformed the way individuals communicate
and share information and that visual images are an inher-

5.  Magve P. Carey, CoNG. REsearRcH SERv., R43056, COUNTING REGULA-
TIONS: AN OVERVIEW OF RULEMAKING, TYPES OF FEDERAL REGULATIONS,
AND PAGES IN THE FEDERAL REGISTER 1 (2016).

6. Cynthia R. Farina et al., Rulemaking vs. Democracy: Judging and Nudging
Public Participation That Counts, 44 ELR 10670 (Aug. 2014).

7. Cynthia R. Farina et al., Rulemaking 2.0, 65 Untv. Miamr L. Rev. 395, 402
(2011).

8. Farinaetal, supra note 6.
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ent feature of this form of communication. As the co-
authors demonstrate, visual appeals are useful and effective
because they are “easy to create and to digest in today’s
social media culture,” and therefore, “visual rulemaking
empowers a broader range of stakeholders.” Images power-
fully and efficiently convey both information and emotion,
and they can simplify complex and detailed subjects in a
manner that is easier to digest and understand. Because
of the increasing role social media plays in communica-
tion today, the increased use of visuals in rulemaking is
inevitable and agencies should begin to take advantage of
the benefits graphics provide while minimizing the poten-
tial shortcomings. At the same time, the advantages and
strengths offered by visual images also represent their limi-
tations and risks.

To support their conclusion, Porter and Watts use several
recent examples of visual rulemaking as a means of driving
public awareness and support for regulatory actions, includ-
ing the social media-driven campaigns used by the Envi-
ronmental Protection Agency (EPA), the president, and
interested stakeholders during the debate over the CWR.
EPA and interested stakeholders, like the Farm Bureau,
used visual-based campaigns to successfully increase public
awareness of and interest in the CWR by drawing heavily
on images that provoked emotions like fear over facts in an
otherwise highly technical policy debate over federal clean
water jurisdiction. The pictures and videos also contributed
to the stakeholders” understanding of this complex law and
policy issue up to a point.

The Agency leveraged visual media such as infographics,
videos, photos, and tweets on various social media plat-
forms to both inform the public of the rulemaking and to
persuade viewers to support the proposed rule. In response
to similarly emotionally-tinged visuals used by various
stakeholder groups, EPA also turned to visual media to
counter the alternative narratives. While there was an enor-
mous amount of public participation during the develop-
ment of the CWR, the process and debate became highly
politicized and fueled partisan politics which ultimately
distracted from the highly technical, complex, and impor-
tant deliberations.

The #DitchtheRule campaign, along with coordinated
campaigns from other stakeholder groups, was very effec-
tive at increasing awareness about the rulemaking beyond
just the Farm Bureau’s constituents. The #DitchtheRule
video highlighted ambiguities in the CWR proposal and
played upon this uncertainty and lack of clarity to raise
stakeholders’ participation in the process. Because the
CWR proposal left several key terms undefined and was
not sufficiently clear and precise elsewhere in the rule, the
Farm Bureau capitalized on this ambiguity by suggesting
that the new rule would give EPA unfettered discretion to
regulate ditches, ponds, and potentially any other drop of
water on land to sway their members to participate in the
rulemaking. However, the CWR did not intend to regulate
ditches or other traditional agricultural features and the

9. Porter & Watts, supra note 1, at 1187.
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#DitchtheRule campaign unnecessarily created fear over
the potential impacts of the rule by putting forth a nar-
rative that distorted facts, fueling the politicization of the
process and appealing to the farming community’s fear of
federal overreach.

Similarly, the EPA response campaign—#Ditchthe
Myth—focused on creating urgent public support for the
CWR by countering the #DitchtheRule message with an
overly simplistic narrative promoted through the Thun-
derclap" campaign and the YouTube remarks of Admin-
istrator McCarthy,"" who provided an overview of the
importance of the CWR. In these messages, EPA implied
that millions of Americans’ drinking water was at risk if
the CWR was not finalized. The implication that in the
absence of federal Clean Water Act regulation the drinking
water of citizens across the nation was at risk is inaccurate
and created unnecessary fear.

The provocative messages promoted by EPA and the
Farm Bureau illustrate some of the limitations and exces-
sive simplicity of visual rulemaking during the CWR.
Each of these campaigns failed to address or acknowledge
the important co-regulatory role states play in protecting
and restoring the nation’s water resources. The majority of
states are delegated to implement both the Clean Water Act
and the Safe Drinking Water Act.'* State water programs
continuously strive to provide clean water for drinking,
to support the state’s economy, and to protect the natural
world within their borders. Crucially, they would continue
to do this even in the absence of the CWR. The #Ditch-
theRule effort also failed to present this distinction in its
counterpoints, and the campaign likely contributed to the
politicization of the rulemaking effort.

Reliance on visual media campaigns during the CWR
debate limited EPA and interested stakeholders’ ability
to clearly explain the concepts of cooperative federalism
and thereby failed to fully inform the viewer, and there-
fore likely diminished the meaningfulness of the com-
ments. Ultimately, these messages distorted the overall
policy goals and some of the facts, minimizing the benefits
associated with visual rulemaking. Public participation is
not merely a numbers game of generating a large quantity
of comments, but rather rests on a foundation of expert-
driven and technical facts to promote transparency and
accountability. The simplicity of the messages, in combina-
tion with the appeal to emotions over technical, fact-based
reasoning, turned the CWR debate into a high-stakes
political battle that is still playing out.

10. U.S. Envil. Protection Agency (U.S. EPA), I Choose Clean Water,
Tuaunpercrar (last visited Apr. 4, 2018), https://www.thunderclap.it/
projects/16052-i-choose-clean-water.

11. U.S. EPA, EPA Administrator McCarthy Gives an Overview of EPA%s Clean
Water Act Rule Proposal, YouTuse (Mar. 25, 2014), https://www.youtube.
com/watch?v=ow-n8zZuDY.

12. See Clean Water Act (CWA) Compliance Monitoring, U.S. EPA (last updated
Feb. 15, 2018), https://www.epa.gov/compliance/clean-water-act-cwa-
compliance-monitoring; Primacy Enforcement Responsibility for Public Wa-
ter Systems, U.S. EPA (last updated Nov. 2, 2016), https://www.epa.gov/

dwreginfo/primacy-enforcement-responsibility-public-water-systems.
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Furthermore, while Porter and Watts do not address the
rise of bots or algorithm-generated social media posts, it
is not hard to imagine, based upon recent developments,
the risks and shortcomings such computer-generated cam-
paigns may pose. Posts from bots, or others who wish to
cause mischief, could virally spread misleading or false
information. This flood of information and misinforma-
tion could paralyze the regulatory process and undermine
agency policy deliberations and distort the amount of
public support for or against a rule. Neither of these pos-
sibilities would add meaningfully to the regulatory devel-
opment process and both could contribute further to the
general public’s distrust of government actions.'

The visual rulemaking activities of the CWR develop-
ment process occurred on two parallel and distinct tracks
and muddied the discussion and debate over the technical
facts of the proposed policy. On one track, EPA employed
visual tools to raise public awareness and generate pub-
lic support, as well as to counter opposing narratives,
through various informal social media channels such as
Facebook and Twitter. The second track focused on the
official notice-and-comment process that was occurring in
the federal docket on Regulations.gov, and it is where the
technical, specialized advocacy occurred. While the pub-
lic’s ability to form an informed conclusion was minimized
through highly-politicized, dueling campaigns, interested
and savvy stakeholder groups like the Farm Bureau, Asso-
ciation of Clean Water Administrators (ACWA), and oth-
ers participated fully in the official rulemaking process and
provided high-level, expert-driven comments on the CWR.
Both processes minimized the democratization potential
of visual rulemaking. Porter and Watts demonstrate that
for visual rulemaking to successfully promote and support
the fundamental goals of administrative democracy, it is
essential that agencies merge the two parallel tracks.

In many of the visual efforts used in the CWR process,
EPA did not adequately explain to the public these two
tracks and how members of the public could participate in
the rulemaking process in a meaningful way. Thus, because
the Agency failed to connect its visual media efforts to the
official record, the benefits of using visual rulemaking to
increase transparency and accountability were undercut.
Additionally, the Agency failed to clearly articulate the
social media guidelines it would follow when confronting
(or not confronting) comments or responses that presented
an opposing narrative.

13. Carroll Doherty et al., Public Trust in Government Remains Near Historic
Lows as Partisan Attitudes Shift, PEw ResearcH CENTER (May 3, 2017),
http://www.people-press.org/2017/05/03/public-trust-in-government-re-
mains-near-historic-lows-as-partisan-attitudes-shift/.
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As the discussion above illustrates, it is essential that
agencies using visual rulemaking establish a clear frame-
work that guides staff using these tools to ensure the
legitimacy of the rulemaking process. The basis of this
framework must be communication that provides clarity
and consistency. Agency guidelines should clearly divulge
and link to resources that provide a broader and deeper
focus that conveys an accurate picture of the choices being
considered and the costs and benefits associated with the
policy. Agencies employing visual rulemaking in the future
will also need to develop strategies to address the risks asso-
ciated with computer-generated social media campaigns by
those who would wish to distort the process.

Equally importantly, agencies must merge the two par-
allel universes of potential commenting to fully achieve the
goals of administrative law. Agency guidelines must clearly
convey where stakeholders can provide comments in the
official docket so that the legal legitimacy of the process is
preserved. Agencies employing visual campaigns through
social media outlets must find some way to either link
social media comments to the official docket or alert the
public to the official record so that their comments can be
included in the deliberations, or both. The CWR generated
a huge quantity of comments both through social media
channels and through the docket, but not all of these com-
ments became part of the materials the Agency used in its
deliberations. By establishing clear guidelines for visual
rulemaking and feedback, federal agencies can promote
transparency, political accountability, and public partici-
pation in the regulatory process.

My experience in the CWR regulatory process supports
the conclusion that increasing the use of visuals in rule-
making would promote transparency, political account-
ability, and public participation in the rulemaking process.
And, while the CWR process illustrates that visual rule-
making can improve the regulatory process in some ways,
it also demonstrates the limitations and hurdles associated
with these techniques. Regardless of these drawbacks,
agencies should continue (and increase) the use of visu-
als to promote rulemaking activities and encourage public
participation levels, but also take steps to establish clear
guidelines for the use of visual rulemaking. The impact of
regulations is great, and thus, the democratization of the
regulatory process is a worthy goal which, with the proper
foresight, can be enhanced greatly by the rise in graphic
information-sharing,.
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utting words to paper is part of a lawyer’s DNA.
We're taught from the first days of law school that
the currency we most often trade in is the quality—
and quantity—of the written word. The first assignment
for many law students is graded on the comprehensive-
ness of the legal documents they generate. Many attorneys
spend their early years writing memos that are rewarded
based on how much they write—and then transition to
writing briefs where the first question asked frequently still
is: what's the word limit?

Thus, the premise in Visual Rulemaking, by Professors
Elizabeth Porter and Kathryn Watts—that graphics and
visuals are gaining traction on the written word in the
regulatory setting—seems to threaten the very nature of
everything to which lawyers have dedicated their careers.
But the transformation they identify is real and necessary.
It’s increasingly true that to be successful in persuading an
audience to adopt a point of view, lawyers need to trans-
form their advocacy methods to employ new forms of com-
munication, both relying on visuals as the authors discuss
and—another concept antithetical to much legal train-
ing—adopting a theme of brevity.

I. The Growth of Visuals in Legal
Communications

Porter and Watts provide numerous examples of how the
adage “a picture is worth a thousand words” increasingly is
becoming the norm in regulatory advocacy.

This does not surprise me. Going back to my tenure
at EPA from 2006 to 2008, smart advocates already were
making use of visuals to stand out from endless stacks of
rulemaking comments. When considering a final rule, I
would ask the team to share the best comments on both
sides of an issue. What struck me was that they rarely
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brought lengthy comments with four sublevels of legal
arguments, but rather ones that contained graphics, tables,
and summaries. And when I prepared for meetings in the
White House’s Roosevelt Room, I quickly learned that busy
cabinet secretaries and chiefs of staff would focus their full
attention on graphics, tables, and maps, and barely refer-
ence even short memos.

Thus, I moved from government service into private
practice appreciating that even regulators, who are legally
compelled to read it all and translate comments into count-
less pages of Code of Federal Regulations text, are drawn
to the visual and concise over lengthy tomes.

This trend only has accelerated in recent years. In the
middle of my EPA tenure, Steve Jobs gave his famous
introduction of the first iPhone while the senior EPA
lawyers were meeting in New York City. I remember us
dreaming of trading in our text-based BlackBerry phones
for the visual iPhones. But as unrealistic as that seemed
at the time, none of us anticipated how smartphones with
limitless apps like YouTube and Instagram would produce
a generation that learns by watching as opposed to read-
ing, and thus accelerate the pace of change in how people
acquire information toward communications dominated
by visuals. Lawyers may not want to admit it, but clients
and regulators are not immune to this trend.

Finally, along with the consumption of visual commu-
nication comes an increasing sophistication in the creation
of such messages. When I worked at EPA 10 years ago, we
were pretty proud if we simply generated a poster every
few months that looked clean and creative. In contrast,
Porter and Watts demonstrate the sharply more sophisti-
cated visual messages the Obama and Trump Administra-
tions routinely create in real time on issues big and small.
Agencies and the public are vastly more experienced with
technology than a decade ago, creating new expectations
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for the inclusion of quality visuals, and the rapid pace at
which they’re generated. The reality is that today, lawyers
risk having even the most well-reasoned and passionately-
written messages ignored if they are not part of such a clean
and professional visual message.

There is a consequence to this visual transformation,
evident in perhaps the most surprising theme from the
examples the professors cite: previously arcane regulatory
issues are being transformed into full marketing cam-
paigns using visuals, themes, and trending hashtags wor-
thy of major advertising drives. While lawyers at core are
advocates, the standards of advertising and marketing can
sometimes clash with the ethical standards which lawyers
must uphold in our collective search for the truth.

This is perhaps the more troubling element of this
trend; more concerning, I believe, than the “administrative
record” issues the professors cite. While lawyers increas-
ingly need to incorporate visual communications into their
advocacy and presentations, they must continue to enforce
the principles of accuracy, truthfulness, and integrity in
all communications, whether written or visual—a stan-
dard that probably sets a higher bar than advertising and
marketing, or even pure policy advocacy. For lawyers who
communicate with graphics, there is no double standard
for what is written versus what is drawn. Enforcing the
same principles is critical to the integrity of the message
and the individual.

Il. Beyond Visuals: The Brevity
Transformation

The article’s recognition of the growth in visual commu-
nications complements a trend with arguably more impact
on legal advocacy: brevity. As with visual communications,
here again the world has transformed where the success of
a lawyer’s position increasingly may depend not on how
detailed his or her presentation is, but on concision in
expressing an idea.

The transition toward brevity may be the most signifi-
cant development in how lawyers communicate effectively.
The pride of the lawyer’s work product—the 25- to 50-page
research memo—is now the stigma of the industry, much
the same way large V8 badges on cars from the prior decade
signal obsolescence in today’s environmentally conscious
era. Efficiency is trending in everything, from fossil fuels
to word counts. Lawyers already have experienced the tran-
sition from “paper trail” memos to emails or even slides
in communicating with clients and other audiences. This
trend toward brevity continues to build; many audiences
expect to be able to digest messages communicated on not
much more than a smartphone screen.

At the same time, this growing expectation—from reg-
ulators, clients, and the public—of brevity can clash with
most lawyers’ instincts: Lawyers at core are trained to be
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thorough and comprehensive, to chase down every foot-
note and caveat, and to take pride in producing a work
product that advises on the full range of risks and scenarios.

To reconcile this new era of concision, lawyers must
exercise an additional layer of judgment: they must project
empathy toward deciding what the audience really needs
and wants to know instead of what the lawyer wants to
tell them. This is a different challenge, to take a complex
message with many derivations and qualifiers and distill it
down to the core takeaways for the client. A lawyer who
ignores this effort risks alienating a client operating in an
environment where the culture of brevity already has been
embraced—Dbasically, everywhere other than law firms and
academia—and, worse yet, takes the risk that their mes-
sage will be lost entirely to other competing priorities.

As with visual communications, this transformation
toward brevity also creates risks for lawyers. Most legal
issues cannot be adequately resolved in the space of a
smartphone screen, nor should they be. Trying to pres-
ent the pros, cons, and recommended path forward on a
complex regulatory compliance issue through a handful
of bullets is unlikely to serve the client and could create
professional responsibility conundrums for the lawyer who
fails to fully disclose risks and context. And in an era of
brevity, conciseness, and multitasking, it’s important not
to forget that the nuanced legal arguments that frequently
carry the day can be found in footnotes, buried deep inside
documents, or in group brainstorming sessions where no
stone is left unturned.

The seemingly competing concepts of brevity and legal
thoroughness can be and should be reconciled for lawyers
who want to make sure their messages are heard by a client
while being able to counsel on important considerations
and risks. The key is for the lawyer to exercise judgment
in presenting information to the audience in a concise way
that invites further discussion. The lawyer might briefly
summarize not only a position, but also identify the con-
siderations that are not included in that communication
and warrant follow up. In other words, with this trend
toward more visual and concise communication, lawyers
need to be cognizant that text on the page might no longer
be able to run down every legal argument, and find other
ways to facilitate a more thorough discussion.

Ill. Transforming Toward Visuals and
Brevity

At the end of the day, what every good lawyer cares about
the most is being a zealous advocate and counselor for their
client. A few simple rules can help facilitate the transition
toward greater use of visuals and focus on brevity without
reducing the rigor of critical legal analysis and judgment.
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Embrace opportunities for visuals in legal doc-
uments: While various rules and norms of legal
writing might be strict on page limits, font sizes,
and margins, there are few prohibitions on includ-
ing graphics. When I think back to some of the
long-shot motions I won over the years or com-
ments that changed a regulator’s position, such
as expedited review, preliminary injunctions, or a
technical rulemaking, one theme common among
them was incorporating simple graphics that
showed chronologies relating to complex schedules
or maps and visuals depicting irreparable harm.
These are perhaps the best opportunities for law-
yers to embrace visuals, when a simple graphic can
depict timelines, schedules, geography, or techni-
cal data in ways that are more persuasive to present
than with words alone.

Begin with brevity: For communications that do
not follow established templates (those other than
legal briefs, deal documents, formal regulatory fil-
ings, etc.), adopt an instinct to start all communica-
tions with a spirit of brevity that opens the door to
more nuanced discussion. Develop empathy toward
your audience and prioritize what they need to hear
over what you want to tell them. After you write
your draft message, go back and focus on what
words and sentences can be deleted as superfluous
while still preserving the key points. If the message
is delivered with such consideration at the outset,
a broader analysis can be invited, either through a
more detailed analysis that follows, or verbally.

Still be a great lawyer: While the transforma-
tion toward visual communication and brevity
is unavoidable, this does not and cannot excuse
lawyers from rigorous legal analysis and nuanced

4)

presentations that drive the strongest advice and
outcomes. Lawyers serve their clients best when
they creatively consider and exhaust a wide range
of arguments, think through a broad continuum
of risks, and engage in brainstorming sessions with
colleagues and clients to invite diverse views. The
trend towards brevity should never be used as an
excuse to shortcut thorough legal analysis; the point
is to adopt new methods of communicating com-
plex thoughts in visual and concise ways that align
with the modern world’s expectations and serve as
a tool to set the issues up for more thorough discus-
sion and assessment.

Back it up: A lawyer’s use of visuals also does not
excuse the need to be fully accurate, truthful, and
fair. The basis for any visual should be established
in a record that supports any point made in the
graphic, and both the content of the graphic and
the backup information should fully withstand the
same scrutiny as the written word. There is no laxer
standard for lawyers when using visuals.

(5) Always integrity first: The examples that Por-
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ter and Watts cite are largely from advocacy cam-
paigns, where legal professional responsibility and
ethics rules might not be implicated. While lawyers
should look for opportunities to incorporate visu-
als into their communications, the same standards
apply regardless of whether the message is a graphic
or written. The most important commodity for a
lawyer is not the words he or she uses, but integ-
rity in the message and in the person. Nothing in
these trends for visual communications and brevity
should distract lawyers from upholding the stron-
gest principles of legal integrity.
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ues that should be reflected in the regulatory process,

including the worthy goals of making regulatory
activities more transparent, increasing political account-
ability, and encouraging public participation. There is a
long, bipartisan history of efforts to further these aims in
the rulemaking process; Porter and Watts’ piece illumi-
nates one new emerging strategy to support these goals.
As the authors point out, visual rulemaking has the abil-
ity to increase transparency of agency action, better convey
how agency actions affect the public, and engage a more
diverse segment of the public in agency rulemakings—all
of which can help assure accountability in implementation
of public health and safety protections. In an era during
which foundational rulemaking values are under threat,
reflecting on the history and future of rulemaking trans-
parency and accountability is an opportunity to examine
the importance of these qualities and evaluate current and
potential sources of support.

Porter and Watts’ article helpfully underscores the val-

I. A Long History of Reforms to Enhance
Rulemaking Transparency

Recent efforts to enhance agency communication through
compelling visuals build from and advance the aims of
text-focused bipartisan reforms over several decades that
have similarly aimed to encourage approachable, digestible
regulatory documents and processes. Both aim to increase
public understanding of the implications of the agency
action at issue.

The Administrative Procedure Act (APA) itself was
intended to bring transparency, public participation, and
political accountability into the rulemaking process. The
APA requires that agencies must provide notice when pro-
posing new rules, allow the public to comment on pro-
posed rules, consider seriously each comment they receive,
and submit to judicial review of final agency actions. The
APA was accordingly an early effort to embed democratic
values into agency procedures.
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Subsequent efforts have built on this foundation. Execu-
tive Order 12866, which built on the Reagan-era Executive
Orders 12291 and 12498, underscores the need for a regu-
latory process that is “accessible and open to the public.”
As such, Executive Order 12866 emphasizes the need for
agencies to “provide the public with meaningful partici-
pation in the regulatory process” including “a meaning-
ful opportunity to comment on any proposed regulation.”
It also stresses that “[a]ll information provided to the
public by the agency shall be in plain, understandable
language™—recognizing that engaging the public requires
first that they understand the issue.

Executive Order 12988, which was issued almost three
years after Executive Order 12866, directly stresses the
importance of using plain language in regulations. Cit-
ing the important consequences that regulations can have
for the public, Executive Order 12988 emphasizes a need
to draft regulations that clearly inform the public about
their applicability and effect, and urges that clear language
should be a main regulatory priority.

Other reforms have focused on illuminating specific,
critical aspects of rulemakings. Executive Order 12898, for
instance, requires agencies to “identify[ ] and address[ ] . . .
disproportionately high and adverse human health or envi-
ronmental effects of its programs, policies, and activities on
minority populations and low-income populations.” Exec-
utive Order 13045, similarly, requires agencies to include
in the administrative record “an evaluation of the environ-
mental health or safety effects of the planned regulation
on children [ ] and [ ] an explanation of why the planned
regulation is preferable to other potentially effective and
reasonably feasible alternatives considered by the agency.”
As a result of these Executive Orders, the Environmen-
tal Protection Agency (EPA) provides an environmental

Exec. Order No. 12866, 58 Fed. Reg. 51735 (Oct. 4, 1993).

Id. at 51740.

Id. at 51742.

Exec. Order No. 12988, 61 Fed. Reg. 4729 (Feb. 5, 1996).

Exec. Order No. 12898, 59 Fed. Reg. 7629 (Feb. 16, 1994).

Exec. Order No. 13045, 62 Fed. Reg. 19885, 19887 (Apr. 23, 1997).
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justice analysis and consideration of effects on children’s
health in separate, explicitly-labeled sections of its rule
preambles, taking a step toward greater transparency by
requiring the agency to directly address the impacts of its
action on relevant communities.

Il. The Role of Transparency in Assuring
Accountability

Porter and Watts assert that visual rulemaking tools can
help stakeholder communities understand the practical
implications of agency decisions. They note the power
of graphics to distill even complex and technical infor-
mation.” As an example, they point to an EPA-produced
YouTube video that uses simple whiteboard drawings to
explain how the Clean Power Plan (CPP) will reduce car-
bon pollution from power plants and why EPA considers
the action necessary to address climate change.®

An examination of the role of eatlier reforms in the cur-
rent day helps demonstrate how informational graphics
can serve transparency and accountability goals in prac-
tice. EPA under Administrator Scott Pruitt has attempted
to reverse or delay a number of different safeguards for
human health and the environment. The sections of rule-
making preambles that address executive orders on envi-
ronmental justice and children’s health have helped shed
light and provide concrete, discernable information on the
real-world impact of these rulemaking actions.

The preamble to Administrator Pruitt’s proposal to
repeal the CPP provides an illuminating example. The
CPP established the first nationwide limits on pollution
from existing power plants, America’s largest station-
ary source of carbon dioxide emissions. In Administrator
Pruitt’s proposed repeal package, the preamble focuses on
statutory interpretation, justifying the repeal on the basis
of a changed legal interpretation of Section 111(d) of the
Clean Air Act. The consequences of this proposed action
on public health or the environment are largely overlooked.
Observers of the CPP repeal rulemaking have expressed
serious concerns that the repeal rulemaking has been insuf-
ficiently transparent by, for example, obscuring informa-
tion on the risks to the public from power plant pollution.”

7. Elizabeth G. Porter & Kathryn A. Watts, Visual Rulemaking, 91 N.Y.U. L.
Rev. 1183, 1245 (2016).

8. U.S. Envtl. Protection Agency, Clean Power Plan Explained, YouTuBE (June
2, 2014), https://www.youtube.com/watch?v=AcNTGX_d8mY.

9.  See, e.g., William W. Buzbee, Trump Administrations Clean Power Plan
Repeal Proposal Is Illegal, Tae HiiL (Oct. 29, 2017), http://thehill.com/
opinion/energy-environment/357557-trump-administrations-clean-pow-
er-plan-repeal-proposal-is-illegal (“The agency, however, barely mentions
the massive factual record and EPA findings supporting the Clean Power
Plan. . . . Pruits EPA even purged contrary studies from its website, as if
that would make them go away . . . The repeal proposal does not discuss
or justify the lost pollution reductions that motivated the original rule and
are the focus of the Clean Air Act, although an accompanying cost-benefit
analysis quantifies the changes in a document that itself is skewed and devi-
ates from its past analyses.”); Harold P Wimmer & Stephen C. Crane, EPA5s
Proposed Repeal Will Make Americans Sicker, CNN (Mar. 13, 2018), https://
www.cnn.com/2018/03/13/opinions/epa-air-pollution-health-opinion-
wimmer-crane/index.html (criticizing the regulatory impact analysis pub-

lished to support the proposed repeal: “The EPA has cherry-picked data to
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In response to mandated rulemaking disclosure
requirements, the preamble does provide some incre-
mental level of information. As required under Executive
Order 13045 on children’s health, the preamble acknowl-
edges that “[tlhe CPP was anticipated to lower ambient
concentrations of [fine particulate matter] and ozone, and
some of the benefits of reducing these pollutants would
have accrued to children.”® As required under Executive
Order 12898, an environmental justice analysis is included
that finds that the Clean Power Plan “anticipated reduc-
tions in CO, emissions, as well as lower concentrations
of [fine particulate matter] and ozone” due to changes in
power plant emissions and that low-income and minority
communities located in proximity to power plants “may
have experienced an improvement in air quality as a result
of the emissions reductions.”" Thus these executive orders
that require agencies to explain certain particularly salient
impacts for the public play a role in helping require that
this preamble—which otherwise shortchanges informa-
tion on the health impacts of revoking the Clean Power
Plan—provides at least a minimum level of transparency
on a proposal’s practical implications.

These analyses can help alert individuals to impacts they
may face from an agency action and allow them to be more
informed in their engagement in the rulemaking process.
For example, a blog post by Moms Clean Air Force, an
organization dedicated to protecting children and fami-
lies from air pollution, compiled a list of twelve actions by
Scott Pruitt’s EPA that would delay and rollback critical
human health and environmental protections important
for children’s health, including the CPP repeal proposal.
The post noted that in each listed instance, due to required
Executive Order 13045 regulatory analysis, EPA had either
acknowledged the adverse impact on children’s health its
current action would have or previously acknowledged
that the safeguard would have benefited children’s health.'?
This post displays how members of the public can use
transparent language about agency actions in regulatory
documents to hold agencies accountable.

Ill. Advancing Transparency in the
Current Day

The APA and subsequent executive orders have taken steps
to increase accountability and transparency, but unfortu-
nately, these foundational values are currently under ques-
tion. EPA’s conduct under Administrator Pruitt provides
an example of why these values are so critical to uphold. At
the same time that Pruitt’s administration has engaged in a

conceal the true health costs of air pollution. Its revised calculations dimin-
ish and devalue the harm that comes from breathing particulate matter,
suggesting that below certain levels, it is not harmful to human health. This
is wrong.”).

10. 82 Fed. Reg. 48035, 48048.

11. Id.

12. Molly Rauch, 12 Ways Scott Pruitts EPA Threatens Childrens Health—
In the Agencys Own Words, Moms CreaN Air Force Brog (Nov. 27,
2017), htep://www.momscleanairforce.org/12-ways-pruitts-epa-threatens-
childrens-health/.
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rulemaking to repeal the CPP, it has obscured public access
to climate science”® and removed information about the
Clean Power Plan from its website.”* In a series of actions
rolling back other public health and environmental safe-
guards, Pruitt’s EPA completely closed the doors to pub-
lic engagement and did not even provide an opportunity
for public comment.” Pruitt has further kept the public
and elected officials at arm’s-length, appearing for just two
congressional oversight hearings in his first year at EPA,
only one before the Senate Environment and Public Works
Committee,'® and limiting his public appearances.” Steps
like these frustrate the goals of public participation because
in order to provide informed comment the public must
first know what the agency is considering and receive good
information to assess that course, which depends on access
to decisionmakers who will listen and answer questions in
open dialogue.

13. Michael Biesecker, Emails Show Pruitt Monitored Changes to EPA Webpages
on Climate, PBS (Feb. 2, 2018), https://www.pbs.org/newshour/politics/
emails-show-pruitt-monitored-changes-to-epa-webpages-on-climate.

14. Neela Banerjee, Scott Pruitt Closely Monitored Scrubbing of EPA Climate
Websites, Emails Show, INsiDE CLiMATE NEws (Jan. 29, 2018), https:/
insideclimatenews.org/news/29012018/scott-pruitt-epa-climate-websites-
erased-emails-reveal-close-involvement-clean-power-plan.

15. See Letter From Scott Pruitt, Adm'’r, EPA, to Howard J. Feldman, Director,
American Petroleum Inst., Shannon S. Broome, Counsel, Tex. Oil & Gas
James D. Elliott, Counsel, Indep. Ass'ns and Martt Hite, Vice President,
GPA Midstream Ass'n (Apr. 18, 2017), https://www.epa.gov/sites/produc-
tion/files/2017-04/documents/oil_and_gas_fugitive_emissions_monitor-
ing_reconsideration_4_18_2017.pdf (informing industry representatives
that EPA was suspending and reconsidering limits on pollution from oil and
gas operations with no simultaneous public notice or opportunity to com-
ment); Notice Regarding Withdrawal of Obligation to Submit Information,
82 Fed. Reg. 12817 (Mar. 7, 2017) (EPA providing notice of withdrawal
of requests for information from oil and gas operators with no opportunity
for public comments); Extension of Deadline for Promulgating Designations
for the 2015 Ozone National Ambient Air Quality Standards, 82 Fed. Reg.
29246 (June 28, 2017) (EPA providing notice of decision to delay limits
on ozone pollution by one year with no opportunity for public comments);
Postponement of Certain Compliance Dates for Efftuent Limitations Guidelines
and Standards for the Steam Electric Power Generating Point Source Category,
82 Fed. Reg. 19005 (Apr. 25, 2017) (EPA providing notice of stay and
reconsideration of wastewater standards for power plants, only after ear-
lier notifying industry representatives, and only providing an opportunity
for public comment on further postponement of the standards more than
a month later); Letter From Scott Pruitt, Adm’, EPA, to Carroll W. Mc-
Guffey III, Counsel, Republic Servs., Barry Shanoff, Counsel, Solid Waste
Ass'n of N. America, Kevin J. Kraushaar, Counsel, Nat'l Waste & Recycling
Ass'n, and Carol E McCabe, Counsel, Waste Mgmt. Disposal Servs. of
Pa. (May 5, 2017), https://www.epa.gov/sites/production/files/2017-05/
documents/signed_-_letter_-_municipal_solid_waste_landfills.pdf (noti-
fying industry of grant of request to delay and reconsider pollution limits
from landfills, with formal notice to the public not provided until over two
weeks later).

16. Brady Dennis & Juliet Eilperin, EPA Chief Once Said Trump “Would Be
More Abusive to the Constitution Than Barack Obama—and Thats Saying
a Lot,” Cuicaco Tris. (Jan. 30, 2018), http://www.chicagotribune.com/
news/nationworld/politics/ct-scott-pruitt-trump-constitution-comment-
20180130-story.html.

17. William D. Ruckelshaus, Pruizt Is Turning His Back on Transparency at the
EPA, WasH. Post (Nov. 1, 2017), https://www.washingtonpost.com/opin-
ions/pruitt-is-turning-his-back-on-transparency-at-the-epa/2017/11/01/
cd2c1b84-bd88-11e7-8444-a0d4f04b89eb_story.html (“Pruitt operates
in secrecy. By concealing his efforts, even innocent actions create an air of
suspicion, making it difficult for a skeptical public to give him the benefit
of the doubt.”); Emily Atkin, What Is Scott Pruirt Hiding?, NEw REpUBLIC
(May 30, 2017), https://newrepublic.com/article/142785/scott-pruitt-hid-
ing (“Public appearances are also rare for the administrator, as are on-the-
record briefings with journalists.”).
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By examining the potential of visual rulemaking,
Porter and Watts helpfully illuminate one strategy that
EPA and other agencies could employ to reinvigorate and
return to the long history of supporting the democratic
process of rulemaking. There can be meaningful benefits
if agencies reach audiences where they are—increasingly
on social media. Lay communities can face language bar-
riers, lack access to technical experts, and have more con-
straints on their time that pose barriers to engaging with
a complex, technical regulatory process. By using graph-
ics to convey the importance of their regulations, and to
break down complex, technical regulatory text to clearly
demonstrate what an action means for the public, agen-
cies can engage more stakeholders and empower them to
better participate in decisions agencies are making about
their health and environment.

However, visual rulemaking tools can only achieve so
much when an agency’s approach to rulemaking gives
short shrift to transparency and accountability; indeed,
visual brevity may as easily be twisted to serve the purposes
of an administration looking to avoid disclosure. Pruitt’s
administration’s approach has underscored the continued
value of historical reforms that have made certain mini-
mum disclosures mandatory.

While visual rulemaking has the potential to enhance
transparency and public participation, its true value may
only be realized under an administration focused on sup-
porting these values. In the meantime, this article has
shown that it is worthy of further study and consideration.
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entitled Visual Rulemaking, Prof. Elizabeth G. Porter

and Prof. Kathryn A. Watts challenge agencies to break
free of dense text and to explore a new universe of “visual
rulemaking.” Citing colorful examples from the past few
years, the authors urge agencies to make greater use of
videos, images, and social media to promote transparency
and expand public engagement. The authors also fully
acknowledge the legal risks of pouring such new wine into
old wineskins. And so they invite legal scholars, courts, and
agency attorneys to help move administrative law toward a
warmer embrace of these dynamic new practices.

Profs. Porter and Watts create three elegant categories
to describe agencies’ use of visual rulemaking: outflow,
inflow, and overflow. The authors use the term “outflow” to
describe agencies’ efforts to engage the public in rulemak-
ing processes and to educate and persuade the public about
the rule’s value. The term “inflow” refers to the public’s use
of visual media to convey information and feedback to the
rulemaking agency. Finally, the authors capture an agency’s
search for legislative solutions within the term “overflow.”

In their rich, lucid, and engagingly illustrated article

I. Building Better Decisions Through
Public Engagement

As an agency attorney with decades of experience in rule-
making, I was captivated by the authors’ insights regarding
“inflow.” In this Comment, | intend to analyze the authors’
proposals in relation to agencies’ responsibilities under the
Administrative Procedure Act (APA).

I'll begin by laying a foundation from the perspective
of a rule-counseling attorney. For many of us, rulemak-
ing invariably—if not inevitably—Ileads to litigation. The
greater the precipitating problem, the more likely we will
encounter stakeholders disappointed with the agency’s
solution. Therefore, from the very beginning of any rule-
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making effort, counseling entails an analysis and man-
agement of legal risk. Simply put, the successful defense
of an agency rule rests on a three-legged stool: statutory
authority, record support, and procedural propriety. If any
leg gives way, the rule collapses, taking with it years of
investment by agencies and stakeholders, along with the
solution itself. Engaging the public within and outside the
formal public comment process can strengthen each leg
of the stool. At the threshold of rulemaking, agencies can
use stakeholder meetings, social media engagements, and
Advanced Notices of Proposed Rulemaking (ANPRMs)
to explore the nature and extent of the perceived prob-
lem, elicit possible solutions, and evaluate the intensity
and character of public support or opposition. Feedback
flowing into an agency through all of these channels not
only equips the agency to make better rulemaking choices,
but also highlights potential legal vulnerabilities. Having
spent my career defending challenges to agency actions, I
highly value early insights into future litigants” objections.
I want to know what the public considers to be dubious
legal authority or insufficient factual or analytical bases for
regulatory ideas. My goal is to strengthen at least two legs
of our rulemaking stool. At the very least, I want to apprise
agency decisionmakers fully of the legal risks associated
with various options and to build the best legal and fac-
tual case in support of their final choices. Early and active
engagement between an agency and the public allows
agency counsel to minimize surprises and prepare, prepare,
prepare. By testing the waters, agency outreach through
stakeholder meetings, social media, and ANPRM:s can also
build better regulatory choices: regulate, deregulate, or do
nothing at all.

But at this stage, agency attorneys start to get a little
nervous: how does innovative public engagement affect
the third leg of our rulemaking stool? Agency attorneys
are the first and, in many ways, the principal guardians of
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the APA’s rulemaking requirements. The list of procedural
requirements is long. Here are just a few of the questions
I would ask myself when counseling on a rule: does the
APA require public comment here? If so, does an exception
apply? Does the action at issue qualify for that exception?
If the agency solicits public comment, how long should the
comment period be? What information should the agency
include in its docket, preamble, and supporting analyses to
provide an adequate opportunity to comment? How does
the agency capture and consider public input during the
comment period? Which comments are significant enough
to compel a response? Has the agency’s thinking changed
enough to warrant a new round of comment or even a
new proposal? And, for heaven’s sake, what constitutes the
administrative record?

I appreciate the comment process: there’s risk and
reward for everyone, agency and stakeholder alike. Agency
decisionmakers are rewarded with information and ideas;
we lawyers are rewarded with intelligence: who is likely
to sue us and why? With few exceptions, courts expect
future plaintiffs to raise their legal and factual objections
with agencies before they place those objections before a
court. This gives the agency a fair opportunity to consider
the objections, make appropriate changes, and prepare
for litigation. Commenters risk showing their analytical
hands, but even if they fail to persuade the agency, they
are rewarded with the court’s attention. Indeed, dissatis-
fied commenters can reap, in litigation, the information
and objections they have sown into the rulemaking record.
That material can severely weaken the legs of the stool. A
court could upend a rule as arbitrary and capricious if an
agency fails adequately to account for credible comments
that contradict the information, assumptions, and analyses
upon which an agency relies. Or a court could cry pro-
cedural foul if, irrespective of the record, an agency fails
to respond to significant comments. To me, the comment
process is all about fair play.

And that's why I get nervous about the use of social
media and especially videos as a form of rulemaking com-
ment. My jitters are a bit predictable, so I'll start instead
with the opportunities.

Il. Signposts and Direction Arrows

Like the authors, I love the idea of an agency’s use of visuals
to explain its rulemaking proposals and spur public reac-
tion. In my view, agencies serve the public best when, with
creative, diversified outreach strategies and robust informa-
tion sharing, we engage the broader public in the problem
we seek to solve. Even if the public doesn’t agree with our
ultimate solution, at least—we hope—we have interested
more people in governance, improved the record and ratio-
nale for our ultimate choice, and helped the public under-
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stand the astonishing complexity of making choices amid
many reasonable, competing points of view.

I also agree with the authors that agencies can more con-
sistently use social media and visuals during the rulemak-
ing process to encourage the public to comment formally
in Regulations.gov. Regulations.gov provides an easy way
for the public to send feedback to agencies and—this is
very important—for agencies to consider that feedback in
a meaningful way. Staff at large rulemaking agencies are
well-equipped to recognize and harvest comments con-
veyed through Regulations.gov. And that means staff are
similarly well equipped to help decisionmakers to consider
those comments. As the authors point out, by using social
media to sweep more people into the Regulations.gov envi-
ronment, agencies can reach a broader audience.

I also agree with the authors that agencies should place
clear signposts when using visuals and other forms of social
media in rulemaking. We begin with a confusion of terms:
a rulemaking agency will not necessarily recognize a “com-
ment” on social media as a “comment” for APA purposes.
And yet, as the authors note, to the broader public that dis-
tinction is silly. For reasons explained below, I continue to
value the distinction. And because of that, I believe agen-
cies need to explain clearly to the public how each universe
functions. For example, as part of a video explaining a pro-
posed rule, I imagine an agency voiceover inviting viewers
to learn about the problem by watching the video, experi-
ence the views of other members of the public by reading
their comments, and participate in the dialogue themselves
by providing their own thoughts. And then that voice
could invite viewers to talk to the agency itself by going to
Regulations.gov to file a comment. The signposts should be
clear: use social media to share your views with the public;
use Regulations.gov to share your views with us.

Social media can be used in other ways to facilitate pub-
lic dialogue within and among stakeholder communities.
For example, I've been intrigued by the possibility of using
wiki pages to develop regulatory text. I imagine an agency
creating three or four different wiki “sandboxes” during the
comment period, each starting with the agency’s proposed
regulatory text but each designated for a particular cluster
of stakeholders (regulated entities, public interest groups,
state governments, etc.). The agency might invite each
stakeholder cluster to engage collectively to build regula-
tory text that reflects that cluster’s policy preferences. The
agency would then treat as a single comment whatever each
cluster’s regulatory text looks like at the close of the com-
ment period. Members of the public would, as always, be
free to submit their own proposed regulatory text through
the customary comment process. But a wiki like this might
yield thoughtful results from collective thinking on all
sides of the question, especially if different clusters could
experiment by collaborating on a single version. No one
would need to claim the product, but the result could cer-
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tainly be interesting for the agency to see. If an agency were
to experiment with a wiki like this, I would also expect the
agency to address the comment and record issues, e.g., by
stating plainly that none of the wiki material entered or
deleted before the precise close of the comment period con-
stitutes a comment for APA purposes; nor will the agency
include any of that material in its rulemaking docket or
administrative record. Only the final product “counts,” the
agency would say.

IIl. The Jitters

This brings me to my jitters. As the authors recognize,
squeezing public videos and other visuals into the rulemak-
ing process can create logistical complications. With those
complications come legal risk—and jitters. Harvesting
factual information and comments from videos and audio
can be difficult and resource-intensive for agency person-
nel, litigants, and the courts. In addition, the authors fairly
worry about “link rot” and other practical problems that
could impair the permanence of the administrative record.
Similar logistical issues hover around text-based feedback
generated on social media platforms. Even though these
public remarks could more easily be preserved for record
purposes, they pose significant problems for the agency as
it begins to consider and respond to rulemaking comments.
As I noted above, Regulations.gov provides a transparent
and tidy platform for both stakeholders and agency staff
to comprehend the universe of public comment. But com-
ment strings on social media may be neither. First, there’s
the matter of transparency. Although certainly public, the
comment strings may originate from literally dozens of dif-
ferent platforms, some sponsored by the agency and others
not. People reacting to an agency proposal might respond
to an agency message, or they might (by choice or accident)
express their views as part of a stakeholder-sponsored mes-
sage. In contrast to Regulations.gov, which clearly describes
the agency as the primary audience for comments logged
there, the public might reasonably become confused about
the destination of its comments. And because of the diver-
sity of platforms, the public might never see the full spec-
trum of public views on the topic.
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My second concern is tidiness. Even if an agency is able
to disentangle all the social media strings and tug only
on its own, what bits are actually the speaker’s final com-
ment? Ordinarily, individuals or entities submitting views
to the agency bundle all their information, analyses and
opinions into a single document that they label as a com-
ment and submit to Regulations.gov. That document typi-
cally reflects their thoughtful deliberations on the issues
relevant to them. And—to maximize the amount of time
available to collect information, deliberate, and write—
commenters typically submit their comments at the very
end of the comment period. Contrast this to the give and
take of feedback on an agency-sponsored social media
site. On these platforms, speakers may post views in short
bursts and soon begin to dialogue with each other, not the
agency. Even assuming those conversations stay within the
scope of the proposed rule, they typically reflect a sequence
of thought by the speaker, not a final judgment. What
then, is the speaker’s “comment” for APA purposes: the last
remark or the entire possibly self-contradicting or evolv-
ing chain? Where in the sequence did the speaker express
a last thought on an issue before moving on to another?
How can the agency or another member of the public find
it? And what is the agency’s APA obligation to respond to
those comments? Can an agency’s rule fall on procedural
grounds for failing to account for each post? And if an
agency chooses not to monitor the social media conversa-
tion—having merely launched it for educational purposes
and to promote dialogue among stakeholders—has it even
“considered” those comments for record purposes?

Notwithstanding my jitters, I support the idea of agen-
cies and the public using visuals in rulemaking to expand
the audience and enrich the conversation. In their article,
Profs. Porter and Watts not only contribute new ideas and
analysis to scholarly debate, but they also make sensible
recommendations to agency attorneys like me. And, like
the authors, I highly value Regulations.gov, which provides
a transparent and tidy way for agencies and the public to
communicate with each other during the rulemaking pro-
cess. Profs. Porter and Watts envision a future that avidly
embraces both Regulations.gov and visual rulemaking. I
do too. We just need signposts to help the public distin-
guish between the two.
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R Introduction

“Distributed generation” is a term used to describe elec-
tricity that is produced at or near the location where it is
used.! Distributed generation systems, also known as dis-
tributed energy resources, can rely on a variety of energy
sources, such as solar, wind, fuel cells, and combined heat
and power.” Over 90% of the current distributed genera-
tion capacity in the United States is solar,’ and the num-
ber of installations is increasing rapidly.* As a result, many
states are in the process of changing their utility structures
and regulatory policies to accommodate more distributed
energy resources.’

This Article is adapted from Richard Revesz & Burcin Unel,
Managing the Future of the Electricity Grid: Distributed Generation
and Net Metering, 41 Harv. EnvrL. L. Rev. 43 (2017), and is
reprinted with permission. Copyright in the Environmental Law
Review is held by the President and Fellows of Harvard College, and
copyright in the Article is held by the authors.
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Taylor for exceptional research assistance, and David I Brown,
David E.M. Sappington, Tom Stanton, and Katrina Wyman for
helpful comments and observations.
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2. AMmEeRICAN PuBLic PowER Ass'N, DiSTRIBUTED GENERATION: AN OVER-
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perma.cc/62YC-P85G.
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Most distributed generation systems are grid-tied, which
means that they are connected to a utility’s power grid.®
Customers with connected distributed generation systems
can buy power from their electric utility when they are not
producing enough electricity to meet their needs, and sell
power back to the utility company when their systems are
producing more electricity than they are using.’

The question of how these customers should be com-
pensated for that electricity they send to the grid has three
significant policy implications. First, it plays a key role in
determining the economic feasibility of clean electricity
relative to electricity produced by fossil fuels. Second, dis-
tributed generation has benefits for the electric grid’s resil-
ience, as it provides a more diversified portfolio of energy
sources than schemes that rely exclusively on centralized
power plants.® Finally, the details of how distributed gen-
eration is compensated for various benefits will affect the
composition of future clean energy projects.

Net metering is the most commonly used approach for
setting distributed energy compensation.” The traditional
net metering approach is functionally equivalent to having
a single meter that runs forward when the customer needs
more power than she produces, and backward when she
sends excess power to the grid."” At the end of the billing
period, the customer is billed at the retail electricity rate

Motion into Modernization of the Electric Grid, D.PU. Order 12-76-B, 2
(June 12, 2014), https://perma.cc/6FZR-8]5Q (requiring every Massachu-
setts electric provider to submit a 10-year plan outlining how the utility will
“integrate distributed resources.”

6. Andrew Mills et al., Netr Metering, SunricaT ELEC (July 2015), https://
perma.cc/6548-YKKQ.

7.  Epison ELecTriC INsT., STRAIGHT TALK ABOUT NET METERING 1-2 (Jan.
2016), https://perma.cc/ESFF-C54F.

8. DEvi GLICK ET AL., RATE DESIGN FOR THE D1sTRIBUTION EDGE: ELECTRIC-
1TY PRICING FOR A DIsTRIBUTED RESOURCE FUTURE 16 (Rocky Mountain
Inst. Aug. 2014), hteps://perma.cc/JNK4-52T7.

9. STRAIGHT TALK, supra note 7 (laying out electric industry arguments against
net metering).

10. Id. at 2.
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for the net power used." In effect, suppliers are paid at the
retail rate for their excess generation.

As of October 2016, 45 states and the District of Colum-
bia compensated utility customers with distributed genera-
tion for the power they generated.”” Even though details
of individual state approaches vary, in this Article, we use
the term “net metering” to refer to the practice of compen-
sating distributed generation customers at the retail price,
which remains the most common practice."

Utilities concerned about lost revenues have begun urg-
ing state legislatures and public service commissions to
impose fixed charges for net metering customers and to
decrease the rate of compensation those customers receive
for the energy they generate.” Environmentalists and indi-
viduals seeking to generate their own electricity for finan-
cial or libertarian reasons have argued opposite positions.

One goal of this Article is to evaluate the respective
arguments. An ideal pricing mechanism would take into
account the potential environmental and health benefits
of cleaner energy and the grid-related costs resulting from
distributed generation. Our second goal is to provide an
alternative compensation structure for distributed solar
generation that can also be used consistently and fairly
for all types of energy sources. Our final goal is to high-
light the need to analyze net metering in the context of
more comprehensive energy policies, such as much-needed
reform in electricity pricing policy.

II. Net Metering Policies

The most common tool to track electrical output and com-
pensate distributed generation owners is a billing arrange-
ment known as net metering.'® The 2005 Energy Policy
Act catalyzed distributed generation by offering favorable
tax treatment to individuals installing solar generators and
by encouraging state adoption of net metering policies”

11. Id

12. Naim R. DarRGHOUTH ET AL., NET METERING AND MARKET FEEDBACK
Looprs: ExrLORING THE IMpPACT OF RETAIL RATE DESIGN ON DISTRIBUTED
PV DerroymeNT 1 (Lawrence Berkeley Nat'l Lab. July 2015), hetps://per-
ma.cc/Y7GK-69WW.
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FreeiNg THE GRID (2015), https://perma.cc/USG7-HR3U [hereinafter
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Clause, 24 Gro. INT'L EnvTL. L. REV. 267, 267 (2012); Benjamin Hanna,
FERC Net Metering Decisions Keep States in the Dark, 42 B.C. ENVTL. AFF.
L. Rev. 133, 133-34 (2015).
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that allow individual utility customers to produce and sell
energy in state-regulated retail markets."* However, despite
the near-ubiquitous adoption of net metering by states, the
policies differ among jurisdictions.”

First, state net metering programs differ in how they
compensate customer-sited generation. Currently, 34 net
metering jurisdictions credit customers for generation at
the retail rate,® which exactly mirrors the price charged
by utilities to end-use consumers for electricity.> Only
seven jurisdictions exclusively credit net excess generation
at the avoided cost rates,?> which reflect the cost to a util-
ity of generating equivalent power or purchasing it from
a non-qualifying facility third-party.”® Many states offer
a combination of rates.”* A second variation is how long
a customer’s monthly excess generation may be “carried
over” to future billing cycles. As of October 2016, net gen-
eration may be carried over month-to-month and applied
in subsequent billing periods to offset later usage in all but
two jurisdictions.” Third, nearly all jurisdictions place a
cap on the maximum permissible size of any individual
net-metered generator.”® Fourth, 24 jurisdictions set aggre-
gate capacity limits that constrain the total amount of net-
metered generation permissibly installed within a state or
utility service area.”’

The differences among net metering policies can sig-
nificantly affect the attractiveness of distributed generation
to utility customers. Over 76% of net-metered distributed
generation systems are located in states with favorable net
metering policies.*®

Ill. Evaluating Current Pricing Approaches

A.  Net Metering

The argument that a kilowatt hour (kWh) of electricity
produced and sent to the grid by a distributed generator
should be compensated at the retail rate is grounded in
the basic principles of perfectly competitive markets, in
which buyers and sellers buy or sell the product at the same
market-clearing price determined by the marginal cost of

18. According to the “net sales” test, retail market transactions include transac-
tions between a utility customer and the utility as long as the customer does
not consistently produce sufficient excess energy (beyond their own energy
consumption) during a given time period to be considered a “net seller” of
electricity. See 16 U.S.C. § 824(a).

19.  See BEST PRACTICES, supra note 13.

20. Id.

21. Yi-uuer WAN & H. James GreenN, CURRENT ExpPeriENCE WitH NET
METERING PrROGRAMS 1-2 (Nat'l Renewable Energy Lab., 1998), https://
perma.cc/SCRH-D5SAL.

22. BEsT PRACTICES, supra note 13.

23. WaN & GREEN, supra note 21, at 1-2.

24. LaureNck D. KirscH & MATHEW J. MoRgy, PriciNG Retain ELEcTRICITY
IN A DistriBUTED ENERGY RESOURCEs WORLD (Christensen Ass'n Energy
Consulting 2015), hteps://perma.cc/U5SCN-RIS].

25. BEsT PRACTICES, supra note 13.

26. Id.

27. See Net Metering State Database, DATABASE OF STATE INCENTIVES FOR RE-
NEWABLES & EFFICIENCY, https://perma.cc/NA52-4BMV.

28. See BEST PRACTICES, supra note 13 (noting states with favorable net meter-
ing policies).
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production. However, many retail electricity tariffs use
inefficiently designed, flat volumetric per-kWh rates. These
rates are intended to cover not only the variable costs of
the generation of electricity itself, but also fixed costs and a
reasonable rate of return for the utilities.”

I.  Shortcomings of a Bundled, Flat
Volumetric Rate

A typical tariff for residential customers has two parts, a
fixed monthly service charge and a flat, volumetric energy-
consumption charge. Consequently, utilities’ ability to
recover their costs depends on the volume of electricity
sold. The retail electricity price is essentially the bundled
average cost of providing retail electricity to a customer,
which includes electricity generation and additional ser-
vices, as well as transmission, balancing, and local distribu-
tion. Hence the electricity sent to the grid by a distributed
generator, which lacks those additional services, is not a
perfect substitute for the retail electricity consumed by the
end-user. When net-metered customers are compensated
using retail rates, they avoid paying for the costs already
incurred for their reliance on grid-delivered electricity and
for the demand they place on the grid.*

2. Temporal and Locational Variations, and
Production and Transmission Constraints

Another source of ineficiency in electricity pricing stems
from the way in which energy charges are calculated for
retail customers. Demand for electricity is higher at certain
“peak” demand times during the day, and utilities use more
expensive generators during these periods to meet demand.
When variation in costs is not reflected in retail rates, net
metering compensates distributed generation using the
same flat volumetric rate at all times and locations. As a
consequence, net metering policies lead to overcompensat-
ing distributed generation exports during off-peak times
and undercompensating them during peak times, effec-
tively exchanging a high-value product for a low-value one.

3. Demand Variations and Distribution
Constraints

A consumer’s contribution to the fixed costs of local dis-
tribution networks is also dependent on the time and loca-
tion of consumption. The maximum demand during peak
periods is the main driver of any new distribution system
capacity investment.”’ A customer’s maximum demand
at the moment of highest usage among all customers in a

29. See Tom TaNTON, REFORMING NET METERING: PROVIDING A BRIGHT AND
EqurrasLe FuTure 1-5 (Am. Legis. Exch. Council 2014, https://perma.cc/
K4XF-6BRD.

30. Id.acl.

31. Paul Simshauser, Distribution Network Prices and Solar PV: Resolving Rate
Instability and Wealth Transfers Through Demand Tariffs, 54 ENErRGY Econ.
108, 108-09 (2016).
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particular location—*“coincident peak demand”—is more
important as a driver of infrastructure investments than
the customer’s individual peak demand—"non-coincident
peak demand.”®? When distributed generation lowers the
coincident peak demand at a location that is close to the
peak network capacity, it lowers the need for future distrib-
uted capacity investment. As this variation is not reflected
in the flat volumetric retail rates, common net metering
policies cannot sufficiently capture the full value of distrib-
uted generation.

4.  Equity Considerations

The mismatch between the way in which costs are incurred
and how they are recovered due to flat, volumetric rates
gives rise to the possibility of cost shifting among different
customer groups when one group lowers its consumption
for any reason, whether it is a result of distributed gen-
eration, energy efficiency, or personal preference. With net
metering, while customers who own solar panels essentially
get credited for the output they produce at the retail rate by
being billed for a lower net volume of electricity, customers
without distributed generation systems end up having to
make up the lost revenue with higher rates.”” Net metering
is often disproportionately concentrated among wealthier
customers. Thus, many fear that net metering acts as a
socially regressive subsidy for utility customers with dis-
tributed generation by placing additional costs on moder-
ate- and low-income customers.**

B.  Fixed Charges and Net Metering Caps

An increase in fixed charges that applies only to distrib-
uted generators, as suggested in some states, would hurt
efficiency if it does not reflect the costs that they actually
impose on the grid.”” Converting distribution expenses
into flat service fees also ignores actual variation in delivery
costs and undervalues the savings achieved by the distrib-
uted nature of distributed generation. Simply increasing
fixed service charges can therefore transfer cost burdens
from rural, higher-use ratepayers, who require greater
delivery costs, to urban and low-use ratepayers, for whom
these costs are lower.*®

To the extent that a utility cannot recover its costs
with the prevailing retail rates, a net metering cap could
alleviate the cost recovery concerns of utilities. However,
given that a proper tariff design would alleviate any cost
recovery concerns, an arbitrary net metering cap would
only lead to further inefficiency and under-deployment of
distributed generation.

32. Proceeding on Motion of the Commission in Regard to Reforming the Energy
Vision, Staff White Paper on Ratemaking and Utility Business Models, Case
No. 14-M-0101, N.Y. PSC, Filing No. 416 at 80 n.81 (July 28, 2015).

33. See TaNTON, supra note 29, at 9-11.

34. Ashley Brown, Valuation of Distributed Solar, 27 Erkc. ]. 27, 27 (2014),
heeps://perma.cc/ C35M-G2QV.

35. DARGHOUTH ET AL., supra note 12, at 6-8.

36. Jmm Lazar, Rate DEsIGN WHERE ADVANCED METERING INFRASTRUCTURE
Has Not Been Furry DepLOYED 59 (Reg. Assistance Project 2013).
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IV. Evaluating the Contributions of
Distributed Generation to the
Electric Grid

A.  Benefits of Distributed Generation to the
Electric Grid

The clearest benefit of distributed generation to the overall
electrical system is that it avoids the cost of operating a
bulk system generator to meet customer demand. Avoided
energy benefits can be especially significant if distrib-
uted energy resources help avoid generation from costlier
“peaker” plants. Distributed energy resources also provide
value to the transmission and distribution system; elec-
tricity travels shorter distances to the end user, directly
curtailing energy losses that may occur because of inefhi-
cient power lines. Distributed renewables offer long-term
cost savings by enabling utility and state entities to defer
or avoid large capital investments in new fossil fuel gen-
erators, transmission, and distribution infrastructure.’”
Finally, distributed generation can be invaluable to provid-
ing power supply during extreme weather events such as
storms or other emergency situations.

B.  Costs of Distributed Generation to the Grid

The costs of distributed generation go beyond the costs
of installing new meters. As electricity cannot be stored
on a large scale, customer usage must be met in real time
by utility generation.’® Significant mismatches between
consumer demand and available power supply can cause
grid frequency levels to drop,’” which may damage gen-
erator turbines or lead to blackouts.*” The dependence of
most distributed generation on weather conditions ines-
capably means that its output is variable and patterned,
which can hamper the grid’s reliability and interfere with
its efficient operation.!

Unregulated, bi-directional energy flow introduced by
net-metered customers also imposes additional strains on
the physical electric grid,* leading to increased flow man-
agement and voltage regulation costs,”” and may overload

37. Anderson Hoke & Paul Komor, Maximizing the Benefits of Distributed Pho-
tovoltaics, 35 ELEC. ]. 55, 55-61 (2012).

38. SeeTimothy P. Duane, Legal, Technical, and Economic Challenges in Integrat-
ing Renewable Power Generation Into the Electricity Grid, 4 San Dikgo J.
CLIMATE & ENERGY L. 1, 7-9 (2013).

39. Erix Era ET AL., AcTIVvE POwER CoNTROLS FROM WIND POWER: BRIDG-
ING THE Gaprs 40 (Nat'l Renewable Energy Lab. 2014), https://perma.cc/
XA7K-GRDP.

40. Id. at1.

41. TANTON, supra note 29, at 4.

42. See AM. Pus. POWER AsS'N, supra note 2, at 11 (potential safety issues in-
volving distributed generation include “islanding,” high-voltage spikes, out-
of-phase reclosing, and system-wide blackouts).

43, See Mass. InsT. oF TicH., THE FuTure oF THE ErLecTriCc GRID 17, 64
(2011), https://perma.cc/UKE4-SM36; see also ELec. POWER RESEARCH
InsT., THE INTEGRATED GRID: REALIZING THE FuLL VALUE OF CENTRAL
AND DistriBUuTED ENERGY REsources 14 (2014), heeps://perma.cc/
U77P-W893.
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the circuits close to the distributed generator.** Another
related challenge is that distributed solar units cannot be
intentionally fueled or dispatched with certainty to meet
consumer demand at a particular time.® As a result, utili-
ties must provide adequate backup power. Erratic changes
in output make matching electric generation and customer
usage difficult,*® and can require other power plants to
remain online simply to ensure that adequate power is
available to meet demand,? thereby forgoing environmen-
tal benefits of distributed generation and doing little to
reduce the operational costs of utilities.*® However, these
costs can be lowered or eliminated as technology and fore-
casting methods become more advanced.

V. Considering the Social Benefits of
Distributed Generation

The primary external benefit of distributed generation is
arguably the reduced carbon dioxide emissions from fos-
sil fuel sources displaced by distributed generators. Other
benefits include public health and welfare improvements,
water conservation, land preservation, and reductions in
physical infrastructure necessary to support fossil fuel elec-
tricity generation.”” As these benefits are not fully reflected
in current retail tariffs, the existing net metering policies
do not capture the true value of distributed generation to
society, and will thus lead to less distributed generation
than is socially optimal.

A.  Incorporating Climate Change Benefits

I.  Quantifying Net Avoided Emissions and
Valuing Avoided Carbon Dioxide Emissions

The first step in valuing the climate change benefits of
distributed generation is to calculate the amount of net
avoided emissions. Avoided emissions depend on the type
of generator that the distributed generation is displacing
and thus the time and location of the energy generated.”
The quantity of greenhouse gas emissions avoided by dis-
tributed generation should be calculated by looking at the
quantity of emissions that the marginal generator at that
location would have emitted at the time of the distributed
generation production. This feature is a missing quality in

44. See Am. Pu. POWER AsS'N, supra note 2, at 11.

45. Severin Borenstein & James Bushnell, 7be U.S. Electricity Industry After 20
Years of Restructuring, 7 ANN. Rev. Econ. 437, 455 (2015).

46. N.Am. ELec. ReLIABILITY CORP., ACCOMMODATING HIGH LEVELS OF VARI-
ABLE GENERATION ii (2009), https://perma.cc/NLAX-XNU4 [hereinafter
NERC REePoRT].

47. See Borenstein & Bushnell, supra note 45, at 455.

48. Lori BIRD ET AL., INTEGRATING VARIABLE RENEWABLE ENERGY: CHALLENG-
ES AND SOLUTIONS 3-4 (Nat'l Renewable Energy Lab. 2013), https://perma.
cc/28B5-XK8Y.

49. Lazaw, supra note 36, at 50.

50. See Kyle Siler-Evans et al., Regional Variations in the Health, Environmen-
tal, and Climate Benefits of Wind and Solar Generation, 110 PNAS 11768,
11770 (2013).
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current net metering or “value of solar” policies. The sec-
ond step is to monetize the quantity of avoided emissions
based on estimates of the monetary value of the damage
they impose on society. Currently, the best estimate of the
marginal damage caused by carbon emissions is the social

cost of carbon (SCC).

2.  Interaction With Other Regulatory
Approaches

The variation in state policies regarding distributed genera-
tion is not limited to the specifics of net metering policies.
States provide a variety of different incentives for renewable
energy resources, and specifically for solar panels, includ-
ing tax credits, for example.

The existence of other policies aimed at reducing emis-
sions does not change the marginal external cost of carbon
emissions, which is the monetary value of all the damages
caused by one additional unit of emission. Thus, the mar-
ginal external damage associated with each additional unit
of emissions is exogenously determined, and is independent
of any other environmental policies that are in effect. If,
however, there are other policies in effect that cause fossil
fuel generators to internalize some of the external damage
they are causing, then the environmental benefit adjust-
ment in remuneration of distributed generation should
only include the “uninternalized” damages.

The existence of a cap-and-trade program complicates
the calculation of the quantity of net avoided emissions.
A precise calculation of the quantity of net avoided emis-
sions in the presence of a cap-and-trade program requires
an in-depth study of how distributed generation affects the
number of unused allowances and how fast those unused
allowances in turn affect the long-term level of the cap.
An alternative approach would be to use the quantity of
emissions displaced by the distributed generator as an
approximation. Once the quantity of avoided emissions is
calculated, it can be then multiplied by the SCC to mon-
etize the environmental benefits of distributed generation.

V1. Toward an “Avoided Cost Plus Social
Benefit” Approach

The efficient price for distributed generation should reflect
all of its costs and benefits, both private and external. Net
metering falls short of accomplishing this goal because
the current retail electricity rates do not fully reflect either
the true marginal cost of electricity generation or the
associated externalities. A new approach is needed until
comprehensive retail rate reform corrects such inefficien-
cies. As state efforts to evaluate and reform net metering
become increasingly common, it is important to establish
a socially desirable framework that can be used consis-
tently in different states and for different types of distrib-
uted energy resources.

An “Avoided Cost Plus Social Benefit” approach that
compensates distributed generation for the net avoided
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cost and net social benefits is preferable to net metering.
Distributed generation should be compensated for social
benefits such as environmental and health benefits while
taking into account the additional costs imposed by dis-
tributed generation and rewarding distributed generation
only for costs it avoids, thus eliminating utilities’ concerns
about recovering costs of existing infrastructure. Until
recently, the Federal Energy Regulatory Commission
(FERC) explicitly prohibited the inclusion of externality
adders in avoided-cost rates in the wholesale markets.”
However, in 2010, FERC changed course, and ruled that
avoided cost rates could permissibly differentiate between
“various [qualifying facility] technologies on the basis of
the supply characteristics of the different technologies”
opening the way to incorporating environmental benefits
that are monetized through compliance with state policies
such as renewable portfolio standards.’? Thus, state util-
ity commissions now have discretion to tailor avoided cost
rates for certain policies, and “the authority to dictate the
generation resources from which utilities may procure elec-
tric energy,”* opening the door to avoided-cost rates that
reflect the characteristics of a qualifying facility.

VIl. The Promise of Time-, Location-,
and Demand-Variant Pricing

The “Avoided Cost Plus Social Benefit” approach to com-
pensating distributed generation advocated in this Article
is only a stopgap measure until comprehensive retail elec-
tricity reform can take place. The first-best solution to the
problems caused by net metering is simply to correct the
inefficiencies of the retail rates.

Current tariff designs almost universally use one flat
volumetric price per kWh to recover costs incurred in
non-volumetric ways. Using a cost-reflective tariff that is
properly unbundled and granular would improve overall
system efficiency and the value of distributed generation.
First, a bundled, flat volumetric rate insulates consum-
ers and producers from receiving the correct price signals
about the true social cost of generating energy. As a result,
consumers have no incentive to adjust their usage based on
the actual cost of electricity. More importantly, a flat rate
prevents prices from being interpreted as efficient invest-
ment signals.

Second, using a flat volumetric rate that is uniform
across the service territory of a utility undercompensates
distributed generation for other benefits it provides, such
as reducing grid congestion when the system is close to
capacity during peak hours. Third, a flat volumetric rate
creates perverse incentives for customers during the instal-
lation phase. As net-metered customers are compensated
using the same flat rate regardless of what time they send

51. S. Cal. Edison Co., 70 FERC € 61,215 (1995), 71 FERC € 61,269 (1995).

52. See Cal. Pub. Utils. Comm’n, 133 FERC € 61,059, 61,628 (2010).

53. Kaylie E. Klein, Bypassing Roadblocks to Renewable Energy: Understanding
Electricity Law and the Legal Tools Available to Advance Clean Energy, 92 OR.
L. Rev. 235, 258 (2013).

54. Cal. Pub. Utils. Comm’n, 134 FERC € 61,044, 61,160 (2011).



48 ELR 10726

energy to the grid, their inherent incentive is to install solar
panels with the goal of maximizing their total production,
and hence compensation, rather than overall power system
benefits. Finally, the amount of greenhouse gas emissions
displaced by distributed generation also depends on time
and location. Once again, the use of a flat volumetric rate
that does not granularly reflect changes in the external
costs of electricity generation prevents the realization of the
full value of distributed generation.

A.  Valuing Distributed Generation With Time-,
Locational- and Demand-Variant Pricing

The efficiency problems created by the interaction of net
metering policies and inadequate retail rate designs are pre-
ventable. Regulators need only move toward more sophis-
ticated rate designs that are unbundled—with generation,
distribution, and transmission valued and priced sepa-
rately—and more cost-reflective.”” Thus, costs are recovered
similarly to the way they are incurred, based on the unit of
their drivers. For example, energy generation costs that are
based on the volume of energy sold should be recovered
using volumetric charges. To avoid any cross-subsidization,
volumetric energy charges should be designed to reflect the
variation in locational and temporal changes in the cost of
providing electricity.

Similarly, distribution network charges should be care-
fully designed.® If the highest electricity capacity a cus-
tomer needs at a particular time period is driving the need
for further infrastructure investment, charges based on
this coincident peak demand could be imposed. To ensure
that existing network costs are recovered fairly, a charge
based on connected load, similar to a network subscription
charge, could be imposed.”” Cost-reflective retail tariff rate
structures that provide customers proper price signals that
reflect the actual costs underlying the provision of electric-
ity, including the associated externalities, will improve eco-
nomic efficiency.

B.  Equity Issues

Any significant tariff change should be implemented with
regard for the stakeholders who stand to lose in the short
term. The possibility of such transitional equity prob-
lems should be recognized, and policy solutions aimed at
these problems should be discussed as part of any reform.
However, keeping volumetric rates artificially low is not
the solution to equity concerns regarding vulnerable low-
income energy customers. Social welfare is maximized
when the market price reflects both private and external

55. Anmap Faruqui, THE GrosBar MoveMENT Towarps CosT-REFLECTIVE
Tariers 30-31 (Brattle Group 2015), https://perma.cc/6QH4-GAB3.

56. See generally, Toby Brown et al., Efficient Tariff Structures for Distribution
Network Services, 48 Econ. ANALYsIs & PoL’y 139 (2015).

57. Anmap Faruqui, THE CasE FOR INTRODUCING DEMAND CHARGES IN RESI-
DENTIAL TARIFFS (Brattle Group 2015), https://perma.cc/8HQY-4Q5G.
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marginal costs.”® Once such a price is established so that
the maximum possible net benefits can be realized, distrib-
uting this net value among different groups of stakehold-
ers is best done through direct transfer programs that have
specific policy goals, such as crediting low-income custom-
ers with fixed amounts on their energy bills, or subsidizing
programs that would allow low-income customers easier
access to distributed energy resources.

C.  Incorporating Externdlities Into Dynamic Pricing

Internalizing externalities like environmental and health
benefits in retail rates and tariff design aimed at maximizing
net social benefits is crucial to the success of clean energy
policies, especially when dynamic tariffs are used. While
dynamic tariffs using time-, location-, and demand-variant
pricing provide more incentives for distributed generation
deployment and result in a decreased energy demand from
the bulk system, they may also cause consumers with-
out distributed generation systems to shift their loads to
periods where dirtier plants are on the margin, unless the
externalities are fully internalized in retail rates.

As peaker plants are often less efficient and dirtier,”
overall emissions decrease when distributed generation
reduces the need for the electricity generated from such
plants. However, if time-varying rates shift consumption
to other periods, calculating the net effects requires a more
careful analysis. If the temporal dimensions are not taken
into account while calculating environmental and health
benefits, and all distributed energy resources are rewarded
based on the same average quantity of avoided emissions,
market incentives will lead to more investment in cheaper
distributed energy resources, regardless of whether they are
the most beneficial for society when taking externalities
into account.

Opverall, having the right price signals would ensure
an efficient allocation of resources by directing the right
type of distributed energy resource investments to where
they are needed most. While solar panels may be more
valuable when installed near areas where demand peaks
during the day, investing in wind turbines may be more
valuable in areas where demand peaks later in the day, as
that is when wind production also peaks.®® Only by using
a comprehensive framework that can recognize granular
variations in valuation can we move beyond narrow, short-
sighted debates that may inefficiently favor one low-carbon
resource over another.

58. See JoNATHAN GRUBER, PuBLIC FiNaANCE AND PusLic Poricy 127, 138-42
(MacMillan Higher Education, 4th ed. 2012).

59. Robin Bravender & Collin Sullivan, Utility to Build First Power Plant With
Greenhouse Gas Emissions Limits in California, Sci. Am. (Feb. 5, 2010),
https://perma.cc/ Q4AGW-TGWU; see also Flexible Peaking Resource, ENER-
GY STORAGE Ass'N, https://perma.cc/9YUH-5AXV; Janice Lin, 7he Value of
Energy Storage, CAL. ENERGY STORAGE ALL. (Mar. 25, 2014), https://perma.
cc/R2MM-M23G.

60. See generally Joseph Cullen, Measuring the Environmental Benefits of Wind-
Generated Electricity, 5 Am. EcoN. ].: Econ. PoL’y 107,107-133 (2013).
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VIII. Conclusion

As many states are looking to integrate more distributed
energy resources into the grid, current net metering poli-
cies are proving to be inadequate to properly value the clean
energy produced by distributed generation, or the services
provided by the electric grid and the utilities.

Our analysis identifies the sources of the inefficiencies
of current policies and we propose a preferable protocol,
which we refer to as the “Avoided Cost Plus Social Ben-
efic” approach. This approach both rewards clean distrib-
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uted energy for the environmental and health benefits it
provides and ensures that utilities are compensated for
the services they provide. This approach is the best that
can be accomplished given the limitations of the current
energy policy framework, which relies too heavily on fixed
volumetric rates. Finally, this Article provides a roadmap
for more comprehensive energy policy reform, which is
necessary in order to properly value all energy resources,
including distributed generation, and thereby ensure that
states’ clean energy and resilience goals can be achieved as
efficiently as possible.
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Grid: Distributed Generation and Net Metering, by

Prof. Richard L. Revesz and Dr. Burcin Unel, is a
thorough and timely analysis of the regulatory challenges
of valuing distributed energy generation. Their proposal for
an “Avoided Cost Plus Social Benefit” valuation protocol for
clean distributed energy is a valuable addition to the knowl-
edge base, and the authors’ longer-term solution of compre-
hensive energy reform is a well-thought-out alternative.

The article establishes that distributed generation (DG)
provides a suite of benefits to the grid and to our broader
societal goals, and it should be compensated for those ben-
efits, and that DG can also lead to additional costs to the
grid and can raise the potential of cost-shifting. We appre-
ciate the approach to try to balance these factors.

The article’s internal debate examines whether and how
to accurately and fairly compensate or charge distributed
generation (DG) producers, other non-DG customers, and
utility shareholders for costs and benefits of the DG sys-
tems. This is an important question, but our comments are
based on a more focused set of assertions. First, particularly
in markets with minimal DG, the policy reasons to incent
DG are stronger, and the cost shifting question seems pre-
mature. Second, approaches such as the Minnesota Value
of Solar Tariff (VOST) are designed to nullify cost-shifting
concerns and may serve as useful models.

Two underlying assumptions, consistent with Revesz
and Unel’s analysis, are important to set the stage for the
internal debate in the article. They are:

The article, Managing the Future of the Electricity

(1) Federal policies generally support the concept that
more renewable, distributed generation is beneficial
and in the public interest.

(2) Changes to our electricity resource mix demand
that grid operators and utilities integrate vari-
able renewable resources produced by many dis-
persed generators.

On point one, the Public Utilities Regulatory Policy Act
(PURPA) includes a clear statement to encourage develop-
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ment of cogeneration and small power production facilities
in order to reduce demand for fossil fuels and to increase
the efficient use of energy." Section 210(a) directed the
Federal Energy Regulatory Commission (FERC) to pro-
mulgate “such rules as it determines necessary to encour-
age cogeneration and small power production.” The U.S.
Supreme Court upheld a FERC rule that requires the pur-
chase rate to be “just and reasonable to the electric con-
sumers of the electric utility and in the public interest” and
that it not discriminate against qualifying facilities (QFs).?
The Court indicated that this framework supporting small
energy generators might not directly provide any rate sav-
ings to electric utility consumers. It was more important
to provide an incentive for small power producers and the
broader benefit of decreased reliance on scarce fossil fuels
and more efficient use of energy. The Court ruled that “just
and reasonable” language in section 210(b) did not require
the rate to be set “at the lowest possible reasonable rate
consistent with the maintenance of adequate service in the
public interest,” concluding rather that Congress did not
intend to impose traditional ratemaking concepts on sales
by QFs to utilities.

In addition to established federal policy support for
distributed renewable energy, state policies like renewable
portfolio standards and dramatic price reductions have led
to a real-time expansion of renewable energy across the
United States. This evolution of the electricity markets
demands accommodation to dispersed renewable energy
generators. Our energy system is rapidly evolving into a
very different model than the legacy central station power
plant sending power one way to customers across long dis-
tance wires. Renewable energy deployment and generation
has grown rapidly and represents 25-50% of electricity
generation in many states and regions for certain periods
of time. While much of those capacity additions are from
large utility-scale projects, renewable energy production is
more geographically dispersed and variable than conven-

1. 16 US.C. §824 (a).
2. Am. Paper Inst. v. Am. Elec. PowerServ. Corp., 461 U.S. 402 (1983).
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tional power plants. As prices drop dramatically, many
residential, commercial, industrial, and institutional cus-
tomers are deploying their own renewable energy systems.
This buildout of renewable energy is essential to meet
global carbon reduction targets and will require electric-
ity grids to be more flexible and operate differently than
in the past. At the same time, the United States has seen
the rapid decline of coal-fired power plants, with 531 coal
units representing 55.6 GW of capacity retired since 2016.%
Together these factors are changing the nature of the grid,
which will need to integrate variable resources at both the
transmission and the distribution scale.

These assumptions together—that advancing some
amount of DG is in the public interest and that our evolv-
ing energy system needs to accommodate DG—should
form the starting point for this debate question. This is
where we find a significant gap in the article’s analysis. If
rate and tariff designs are constructed with good inten-
tions of fairness and rationality, but have the actual effect
of stopping DG deployment, then the solutions are fatally
flawed. This assertion can be explained by a discussion of
Minnesota’s experience with DG.

We bring up Minnesota as an example because geo-
graphic and market factors need to be closely considered to
determine the right approach to evaluating compensation
to DG owners. A “one size fits all” policy would not lead
to fair or reasonable results. States and regions vary greatly
in the costs and benefits of DG. Our hypothesis is that the
states with the most rooftop solar tend to be states with
high electricity prices, favorable policies and incentives, or
high solar irradiance—or some combination of these three
factors. In those states, payback time for rooftop solar can
be just a few years. High DG penetration can cause grid
ramping issues like California’s duck curve or congestion
problems at overloaded substations. In these situations of
high DG penetration, there is more potential for signifi-
cant cost-shifting.

In contrast, the perspective from the Midwest and Min-
nesota is different. Generally, the Midwest region has a very
small amount of DG and lower electricity retail prices than
the East or West Coasts.” In the Midwest, wind energy is
the lowest-cost electricity resource, but solar energy can be
more costly than in the high DG states. Other policy bar-
riers to DG exist. Some Midwest states, for example, have
limitations on third-party leasing or ownership options for
rooftop solar.

Focusing on Minnesota in particular as a case study
shows that DG development can face barriers even with

3. Silvio Marcacci, Utilities Closed Dozens of Coal Plants in 2017, Forbes (Dec.
18,2017), https://www.forbes.com/sites/energyinnovation/2017/12/18/ utilities-
closed-dozens-of-coal-plants-in-2017-here-are-the-6-most-important/
#554821f5aca5.

4. Bureau of Labor Statistics, Average Energy Prices, (Feb. 2018), https://www.
bls.gov/regions/mid-atlantic/data/averageretailfoodandenergyprices_usand-
midwest_table.htm.
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thoughtful policy and strong renewable energy growth.
The prescriptions posed by Revesz and Unel unfortunately
could exacerbate DG obstacles.

For background, Minnesota has a strong wind resource,
which comprises most of the state’s renewable electricity.
In 2018, 25% of Minnesota’s electricity is from renewable
sources, and the state’s largest utility, Xcel Energy, plans to
reach 60% renewable electricity within a few years. Most
of that is developed at utility scale. Solar irradiation is aver-
age for the United States.’

Solar energy is growing quickly and is supported by state
policies—in particular, the most robust community solar
program in the United States is in Minnesota, where the
law defines DG at under 10 MW very little wind energy
is built at that size.° Minnesota’s net metering law provides
for paying retail rate for up to 40 kW DG systems.” From
40 kW-1 MW, net metered facilities receive “Avoided
Cost.” Rural electric cooperatives and municipal utilities
are explicitly allowed by statute to “charge an additional fee
to recover the fixed costs.”

In Minnesota, the rules, rates, and incentives are not
always enough to support a robust DG market.

I. Value of Solar Tariff

Minnesota has led the nation as the first state to create and
institute a value of solar tariff. The Public Utilities Com-
mission (PUC) sets the rates based on a methodology
developed by the state Department of Commerce.” The
rate changes over time to reflect inflation.

A group of nonprofit organizations recently filed a
motion at the PUC asking for the distributed generation
tariff required by statute to be reconsidered. Proponents
maintain that the law requires an “avoided cost plus” for-
mula to be set and offered to DG producers. This proposal
is somewhat similar to that suggested by Revesz and Unel,
but does not explicitly include utility costs.

Otherwise, DG projects over 40 kWh receive avoided
cost rates, which are quite low in Minnesota. Figure 1
shows the rates under each approach and their viability for
DG project finance.

5. Solar Irradiance Map, National Renewable Energy Lab,https:/[www.google.
com/search?q=solar+irradiance+map&srlz=1C1GGRV_enUS751US751&¢t
bm=isch&source=iu&ictx=18&fir=c74fA_A3i3sW8M%253A%252CvW7e
hin1gF7bQM%252C_&usg=__9ASSpFALXIXHrVwuhgFjPh-_F6g%3D
&sa=X&ved=0ahUKEwjGkfC96sfaAhWQw4MKHf5YDoMQIQEILjA
D#imgre=c74fA_A3i3sW8M.

MinN. Stat. §216B.164 (2017)

1d.

MinN. Star. §216B.164(3)(a)

Benjamin Norris, Minnesota Value of Solar: Methodology, Minnesota Depart-
ment of Commerce, Division of Energy Resources (2014), http://mn.gov/
commerce-stat/pdfs/vos-methodology.pdf.
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Figure |

Minnesota DG rates What can be built for this?

Value of solar tariff: $0.976 kWh

I MW (“barely”)

“Avoided cost plus” (proposed): $0.05-0.08 kWh

Minimum 10 MW project

Avoided cost: $0.02-0.04 kWh

Utility scale only; no DG

Figure | Notes: VOST is required only for the Community Solar Garden program, which hasa | MW cap.

Source for estimate of | MW viability for VOST: Minnesota Solar Energy Industry Association (MNSEIA) staff.

“Avoided cost plus” was proposed in the recent docket: In the Matter of Establishing Generic Standards for Utility Tariffs for Interconnection and Operation of
Distributed Generation Facilities (March 23, 2018), Docket No. E-999/CI-01-1023. MINN. STAT. §216B.1611.

The Minnesota VOST, which is currently slightly lower
than retail rates, establishes a methodology that the PUC
believes is fair to DG producers, other non-DG customers,
and utilities.!” The rate set includes measures avoided costs

of a number of metrics. The VOST includes'!:
e Avoided fuel costs

* Avoided plant operations and maintenance, both
fixed and variable

* Avoided generation capacity costs
* Avoided reserve capacity cost

* Avoided transmission capacity cost
* Avoided distribution capacity cost
* Avoided environmental cost

* Avoided voltage control cost

* Solar integration cost

In the decision to require the value of solar tariff to be applied
to community solar projects, the PUC stated, “[b]ecause the
Value of Solar rate compensates subscribers for the value—
and only the value—that their generation brings to Xcel’s
system, it will address concerns that nonparticipating rate-
payers are subsidizing the program.”"? Thus, the position of
the PUC is that additional costs to non-DG customers and
utility systems need not be compensated for a fair DG tariff.
This is because the value of solar tariff “is a rate designed to
reflect the value of distributed solar generation to a utility, its
customers, and society,” as required by Minnesota Statutes

§216B.164, subdivision 10(a).

Il. Conclusions

First, we observe that there is a spectrum of rates for com-
p
pensating DG, and at the other end, compensating other

10. Colleen Reagan, State Energy Factsheer: Minnesota, Bloomberg New Energy
Finance (2018), http://www.bcse.org/wp-content/uploads/2018-BCSE-
BNEF-Minnesota-Energy-Factsheet. pdf.

11. Benjamin Norris, Minnesota Value of Solar: Methodology, Minnesota Depart-
ment of Commerce, Division of Energy Resources (2014), http://mn.gov/
commerce-stat/pdfs/vos-methodology.pdf.

12. In the Matter of the Petition of Northern States Power Company, (Sept. 6,
2016), Doc. No. E-002/M-13-867.
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customers and utilities for their costs. Revesz and Unel
admirably attempt to find the middle ground on this spec-
trum. I conclude that diverging too far on either end of the
spectrum is unacceptable. We do not analyze the research
relating to undue costs, which is extensive. In focusing on
the rates for DG compensation, we assert that if rates are
so low as to prevent development of the DG market by
making DG deployment uneconomic and not finance-
able, this violates the principle that DG is needed as part
of our energy transition. In early stage markets for DG, we
assume that any cost-shifting that occurs is minimal and
that regulatory policies should incent DG development.

Second, the best model we have seen for DG com-
pensation thus far is the value of solar tariff. However, to
improve its fairness and rationality, the rate should include
locational and temporal factors in energy costs—so that
true costs and benefits at different locations, hosting capac-
ity constraints, and production at peak vs. non-peak times
are incorporated. The Minnesota PUC has ordered Xcel
Energy, beginning with the 2018 value of solar rate, to use
location-specific avoided costs in calculating avoided dis-
tribution capacity.”® The PUC’s rationale is that part of the
benefit of distributed generation derives from its location
on the grid; by being located near load, it reduces local
peak demand and defers the need for distribution sys-
tem upgrades. The same kind of methodology should be
applied to other distributed generation resources so that it
is not just a solar tariff.

We agree with Revesz and Unel’s conclusion that a more
comprehensive long-term solution is reform of rate design
so that rates more clearly reflect costs at times and locations
and include price signals for electricity consumers.

Finally, we believe new utility business models are
needed to better rationalize the evolving energy system
that will include significant amounts of distributed genera-
tion. Reforms such as those proposed by the €21 Initiative'*
are critical. Performance-based compensation for utilities
would help to reduce their inherent incentive to build more
and sell more, and appropriate metrics instead could incent
utilities to support DG and customer choices.

13. Id. at 14.
14. Rolf Nordstrom, e12 Phases & Reports, €12 Initiative (2018), http://e2lini-

tiative.org/progress/.
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owned electric companies. Alison Williams is the Director of State Energy and Regulatory Policy at Edison Electric Institute.

profound transformation is underway across

the United States, as the way in which energy is

produced and used is shifting due to changes in
technology, policy, and customer demands. At the center
of this great change is the energy grid itself. Electric
companies are investing more than $100 billion each
year to build the smarter energy infrastructure needed
to integrate distributed energy resources of all types (e.g.,
private or rooftop solar, microgrids, storage) in homes and
businesses. Accommodating these devices means that the
energy grid must fundamentally shift from the traditional
system of one-way power delivery into a dynamic system
with two-way power flow between the electric company
and its customers.

With the myriad of changes underway in the energy
sector, it is more important than ever for the regulatory
paradigm—specifically rate design—to keep pace, as Pro-
fessors Revesz and Unel rightly point out in their article
Managing the Future of the Electricity Grid: Distributed
Generation and Ner Metering. Historically, residential retail
electricity rates have been designed to recover most of an
electric company’s total costs of service—primarily driven
by infrastructure needs—on the basis of energy consump-
tion, with most of the fixed costs and capacity-related
costs rolled into that volumetric charge.! This approach no
longer works when a customer’s use of the energy grid is
defined by more than just the amount of electricity he or
she purchases. By extension, retail net metering is similarly
flawed from a cost-causation standpoint.

In Sections 1 and 2 of our Comment, we highlight vari-
ous areas of agreement with the authors, while Section 3
focuses on where our views diverge with respect to pro-
posed rate designs and, specifically, the authors’ suggested
inclusion of speculative and unquantifiable externalities in
any compensation analysis. Finally, Section 4 offers impor-
tant data points to support our position that distributed

1. Ratedesigns that fully recover fixed costs are needed to ensure that infrastruc-
ture costs are shared equitably across all customers that use and rely on the
grid. See Lisa Wood, Gerting Solar Pricing Right, Brookings Institute (Sept.
18, 2014), hteps://www.brookings.edu/articles/getting-solar-pricing-right/.

8-2018

NEWS & ANALYSIS

generation is not the sole—or even the primary—compo-
nent determining the economic feasibility of clean energy.

I. Retail Net Metering Is a Blunt Policy
Tool That Warrants Review by
Regulators to Better Ensure Equity
and to Support Further Technological
Advances

The original intent of net metering, a policy which dates
as far back as the early 1980s, was to incent installation of
small wind turbines and solar panels at a time when these
technologies were prohibitively expensive. These customer
programs were small, almost always had participation
caps, and were designed around the limitations of analog
meters. Net metering was—and remains—a basic billing
mechanism whereby customers’ electricity meters spin for-
ward when they need power from the electric company and
backward when their system generates power. This simplis-
tic system provided enough of a subsidy on the customer
side to help jump-start the distributed energy sector.
Fast-forward to today, nearly 40 years after customers
first installed distributed energy systems, and the picture
is very different. The adoption of digital smart meters—
nearly 76 million have been installed in close to half of
all U.S. households—enables more precise, economic,
and equitable rate designs that could not even be consid-
ered a decade ago.” Moreover, many distributed genera-
tion technologies are now widely deployed—the result of
a significant fall in price that has made these technologies
affordable to a larger portion of the population. Accord-
ing to the Solar Energy Industries Association, more than
one million different solar installations nationwide had
been connected to the energy grid as of May 2016.° This

2. Apam Coorer, ELecTric CoMPANY SMART METER DEPLOYMENTS: FOUN-
DATION FOR A SMART GRID (2016).

3. Andrew Savage, 1 Million Solar Strong, and Growing, SOLAR ENERGY INDUS.
AssN (May 3, 2016), https://www.seia.org/blog/1-million-solar-strong-
and-growing.
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number, which is surely higher now, is a huge achieve-
ment for all involved and a clear marker that net meter-
ing—which has long acted as a price-support subsidy—is
overdue for reevaluation.

Under traditional retail net metering designs, private
solar customers are paid the full retail rate for the power
that they export back to the energy grid. This retail rate
includes not just the cost of bulk power generation, but
also a number of fixed costs associated with delivering
the power from the generation source through the energy
grid to the customer. As the authors correctly point out:
“When net-metered customers are compensated they
avoid paying for the costs already incurred for their reli-
ance on grid-delivered electricity and for the demand they
place on the grid.” A private solar customer’s “reliance”
on the grid is as great as—if not greater than—that of
other residential customers.’

In effect, private solar customers avoid paying for the
fixed costs associated with maintaining a modern energy
grid, and those costs ultimately are borne by customers
without private solar systems.® This cost shift from net
metering has been substantiated in a number of well-
regarded studies. One such study in California found that
net metering, if left unchanged, would produce an annual
net cost of $1.1 billion by 2020.

Beyond just the cost shift, we should explore the deeper
inequity often at play—that people who own private solar
systems tend to be wealthier than other residential custom-
ers. The same California study noted above found that the
median income of private solar customers was approxi-
mately $90,000 per year—nearly double the state’s median
income of $54,000 per year. This and other studies indi-
cate that the more affluent private solar customers are being
enriched at the expense of lower-income customers.

Acknowledging these facts, policymakers across the
country have started evaluating options beyond net meter-
ing. The outcomes in multiple states and jurisdictions show
that retail net metering is worthy of revision: 17 states
already have changed net metering on the grounds that
the policy was neither efficient nor equitable.® Still, there
remains staunch support for maintaining the status quo in
some quarters. Surely, we can do better. Now more than

4. Richard L. Revesz & Burcin Unel, Managing the Future of the Electricity
Grid: Distributed Generation and Net Metering 41 Harv. ENvTL. L. REv. 43,
73 (2017).

5. 'The services provided by the energy grid to its users are, in fact, of tremen-
dous value, as a new Electric Power Research Institute (EPRI) report shows.
EPRI demonstrates that a solar customer that self-produces all its electricity
consumption still needs to use the grid to constantly balance generation and
demand. See Haresh Kamath, Residential Off-Grid Solar + Storage Systems: A
Case Study Comparison of On-Grid and Off-Grid Power for Residential Con-
sumers, ELEC. POwER RESEARCH INST. (Aug. 2016).

6. See, eg., Ca. Pus. UriL. Comm'N, CaLirorNIA NET ENERGY METERING

RaTePAYER IMpacTs EvaLuation (Gabe Petlin & Katie Wu eds., 2013)

[hereinafter CaLirorNIA Evaruarion]; ENercy & EnvrLr. Econ., INnc.,

EvaruarioN orF Hawair's RENEwABLE ENERGY PoLICY AND PROCUREMENT

(2014); ENERGY & EnvTL. ECON., INC., NEvADA NET ENERGY METERING

Imracts EvaLuarion (2014).

See CALIFORNIA EVALUATION, supra note 6, at 6.

AUTUMN PROUDLOVE ET AL., THE 50 StaTES OF Sorar: Q4 2017 Quar-

TERLY REPORT & 2017 ANNUAL REviEw (2018).
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ever, it is important to design rates that work for all cus-
tomers, not just a select group.

II.  One Key Problem With Retail Net
Metering Is the Underlying Volumetric
Retail Rate

Any effort to update net metering must start with the
underlying rate design. The authors are correct in posit-
ing that “[t]he first-best solution to the problems caused by
net metering is to simply correct the inefficiencies in the
retail rates.”® Rate designs that reduce the use of flat volu-
metric (kWh) charges for recovering the fixed costs of the
energy grid are needed to ensure that infrastructure costs
are shared equitably across all customers who use and rely
on the grid.”

The figures on the next page show the difference between
the calculated costs of serving a residential customer com-
pared to the way costs are recovered by the electric com-
pany. Only a fraction of the calculated costs vary with
energy consumption, while almost the entire amount of
revenue is collected based on variable energy consumption
charges ($/kWh). With the recent increases in the amount
of private solar installed in most jurisdictions across the
United States, this volumetric rate structure, which is not
cost-reflective, is increasingly failing to meet the objectives
of good rate design."

The most straightforward approach to cost-based rate
design for distribution or grid services is to support rate
design with cost-causation by first properly aligning the
variable price signals sent by delivery rates with the vari-
able costs imposed by customers’ demand of the deliv-
ery system.

Ill. Avoided Cost Plus Social Benefit Gets
the Equation Half Right

Outside of the needed changes to the underlying rate
structure, net metering compensation can be made to
reflect costs better, and the authors suggest doing so
with an “Avoided Cost Plus Social Benefit” approach
that would compensate distributed generation “for soci-
etal benefits such as environmental and health benefits
while taking into account the additional costs imposed
... and rewarding distributed generation only for costs it
avoids.”"> While this methodology sounds inherently rea-
sonable, it is not the act of only considering avoided costs
that is concerning, but the inclusion of what amounts to
unquantifiable externalities.

State regulators and the electric companies they regu-
late always have been charged with designing electric rates

9. Revesz & Unel, supra note 4, at 10.

10. See Epison Erec. INsT., 1.0 PRIMER ON RATE DESIGN FOR RESIDENTIAL
DisTRIBUTED GENERATION (2016).

11. See James C. BONBRIGHT ET AL., PRINCIPLES OF PuBLIC UTiLITY RaTES (Al-
bert L. Danielson & David R. Kamerschen eds., 2d ed. 1988).

12. Revesz & Unel, supra note 4, at 11.
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The Mismatch Between Energy Costs and Energy Pricing: An lllustrative
Example From a Representative Investor-Owned Electric Company

Energy Costs

Infrastructure
69%

Energy
Consumed
31%

Energy Pricing

Infrastructure

Energy
Consumed
90%

Source: Edison Electric Institute, Primer on Rate Design for Residential Distributed Generation (Feb. 2016), available at http://www.eei.org.

that reflect an electric company’s verifiable “booked” costs,
promote the efficient use of electricity, and seek equity for
all customers, as well as other stakeholders. Historically,
this has been accomplished through cost-of-service rate-
making.® Even with the rise of distributed generation,
traditional cost-of-service ratemaking remains the primary
mechanism for protecting customers by basing prospective
electric rates on readily observable and verifiable costs. This
approach ensures that electricity customers pay rates that
cover their costs of service, but no more."* Net metering
policy likewise should adhere to cost-of-service principles.

Because we must consider the financial impact of net
metering on all customers (not just the subset of private
solar customers), we agree with the authors that the costs
and any quantifiable benefits of private solar should be con-
sidered in the aggregate and that time and location matter
in assessing those benefits. However, we respectfully dis-
agree with what costs and benefits should, and more accu-
rately, can, be included.

A reasonable compensation mechanism could take
into account typical avoided cost of energy and capacity”
and any deferred or avoided transmission and distribu-
tion capacity—but only if they are based on specific and
verifiable savings. (Calculating avoided transmission and
distribution is more art than science, especially on the dis-
tribution side.) Any avoided expenses associated with peak-
ing and reserve requirements must be evaluated honestly,

13. See BONBRIGHT ET AL., supra note 11.

14. This is essentially the regulatory compact whereby electric companies accept
the obligation to serve and charge regulated cost-based rates, and custom-
ers accept limited entry (i.e., loss of choice) for protection from monopoly
pricing. The electric company is provided the opportunity to recover its
actual legitimate or prudent costs plus a fair return as measured by the cost
of obtaining capital in a competitive capital market. See KarL McDERMOTT,
Cost oF SERVICE REGULATION IN THE INVESTOR-OwWNED ELECTRIC UTIL-
Ty INDUSTRY (2012).

15. In areas with wholesale markets this could be the energy price; in vertically
integrated markets, one proxy option could be a blended price of large-scale
(or universal) solar contracts, as recently done in Arizona.

as private solar systems usually do not provide energy at
times of the system peak. If these systems cannot be relied
upon to help meet an electric company’s peak demand, the
company is required to continue to ensure that adequate
capacity is available to serve the needs of customers. This
requirement is primarily met through natural gas-based
peaker plants. As a result, the authors” claim that “over-
all emissions decrease when distributed generation reduces
the need for the electricity generated from [peaker] plants”
does not typically hold true.

Finally, the inclusion of speculative avoided costs or ben-
efits, be they environmental, economic, health-related, or
otherwise, is inappropriate because they cannot be quanti-
fied in a verifiable way. Even if they could be, this approach
is not reflected in the pricing for any other clean energy
resource—meaning that inclusion of environmental and
social externalities only for private solar would create a per-
verse incentive for one type of solar over another.

IV. Net Metering Policy, While Important,
Is Not the Key in Determining
Economic Feasibility of Clean Energy

The authors posit at the start of their article that net meter-
ing policy “plays a key role in determining the economic
feasibility of clean electricity relative to electricity pro-
duced by fossil fuels.”'® While arguably important to the
continued evolution of distributed energy, net metering is
not the key to determining the feasibility of clean energy
more broadly. In fact, almost half of all new electricity
generation capacity added in recent years was large-scale
renewable energy. America’s electric companies provide
virtually all of the wind, geothermal, and hydropower in

16. Revesz & Unel, supra note 4, at 1.



the country and have installed more than 60% of all U.S.
solar capacity.

Given the prominence of large-scale renewables and the
sizeable investment expected by electric companies—$9
billion per year in solar through 2020"—it is reasonable to
explore which policies are truly driving renewables devel-
opment. Richard Schmalensee, MIT Emeritus Professor of
Management and Economics, has highlighted this issue
from a subsidy perspective:

Both [utility-scale and private solar] generation bring the
same environmental and other benefits per kilowatt-hour
of generation, but large-scale solar provides more genera-
tion per dollar of subsidy and thus more benefits. It makes
no economic sense to give higher subsidies to the less effi-
cient solar technology.'®

If our collective goal is more zero-carbon energy, then we
should prioritize the procurement of solar, wind, and other

17. Maria Hoeven, WorLD ENERGY INVESTMENT OUTLOOK, INT'L ENERGY
AGency 162 (2014), https://www.iea.org/publications/freepublications/
publication/WEIO2014.pdf.

18. Richard Schmalensee, Maine Public Utilities Commission Proposed Rule on
Customer Net Energy Billing, Re: Docket No. 2016-00222 (Oct. 2016).
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energy resources in the most economical way possible—
that is, large-scale solar, not private solar. If our goal is to
provide more options and choices to customers, then let
us implement rates that give customers true choices and
opportunities to respond to price signals, rather than out
dated policies like net metering that only benefit a minority
of residential customers.

Surely net metering has played an important role in the
story about solar development in the United States. But, as
a policy, net metering is the equivalent of looking in the
rearview mirror. If we want a dynamic, responsive energy
system, then we need to look ahead and toward smart rate
designs that do not favor certain customers over others.
We need rates that work to the benefit of all customers
and their unique energy needs. Finally, we need rates that
appropriately value investment in the energy grid to ensure
that the energy system is reliable, affordable, increasingly
clean, and secure for all.
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Blake Hudson is a Professor of Law at the University of Houston Law Center, where his research considers how
property, land use, and natural resources law and policy intersect with environmental and constitutional law.

I Introduction

Perhaps three things in life are now certain: death, taxes,
and federal environmental regulation. While the nation has
made great progress on a number of environmental fronts,
the size and cost of the federal environmental regulatory
bureaucracy have come under sharp criticism. Some argue
that the federal government is doing too little and needs to
do more,' while others frame federal environmental law as
too big, too costly, too intrusive, and too restrictive. If one
accepts these criticisms, then the question becomes: what
is a better way?

One alternative policy approach—long available, but
underutilized—is based on the straightforward govern-
mental use of line drawing (also known as “geographic
delineations”). These policies include the creation of devel-
opment buffer zones as well as urban growth boundaries
and density/open-space controls that may be utilized to
protect air, water, biodiversity, and other resources targeted
by federal environmental laws. Geographic delineation
policies, for instance, prohibit certain development densi-
ties on one side of a line but not the other, allow individuals
to only cut trees up to X feet from a watershed, or compel

This Article is adapted from Blake Hudson, Relative Administrability,
Conservatives, and Environmental Regulatory Reform, 68 Fra. L.
Rev. 1661 (2016), and is reprinted with permission. Mr. Hudson
presented this Article ar Vanderbilt University Law School on March
12, 2018. Although written comments were not produced, the
discussion included oral comments from Michael Butler, CEO of
the Tennessee Wildlife Federation; Robert Martineu, Commissioner
of the ITennessee Department of Environment and Conservation;
and Greer Tidwell, Director of Environmental Management for
Bridgestone Americas.

1. See David W. Case, The Lost Generation: Environmental Regulatory Reform in
the Era of Congressional Abdication, 25 DUKE EnvTL. L. & PoL’y E 49, 53
(2014).
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developers to integrate X acreage of open space into a com-
mercial development.

As discussed below, these policies have very low admin-
istrative costs relative to current federal environmental stat-
utes, which consume vast amounts of economic, human,
and temporal resources. In this way, these policies have
what we can call high “relative administrability.” Even so,
geographic delineation policies remain largely unutilized.
The question is: why? One important reason is the failure
of conservative policymakers and commentators to accept
that prescriptive line-drawing policies actually support a
number of principles valued by conservatives. In fact, geo-
graphic delineations offer great promise as policies that
many, if not most, environmentalists would support but
that would also provide more efficient environmental man-
agement from a conservative perspective—at least more
efficient than relying predominantly on expansive federal
control like we do today.

Il. Relative Administrability in

Environmental Law

Despite the wealth of criticism of federal environmen-
tal law, many of the suggestions proffered to date have
arguably been too polarized in form. Scholars who dis-
like federal governance simply want environmental regu-
lations to be rolled back and devolved to state and local
governments,” while scholars in favor of federal environ-
mental governance want more of it.’ There is a middle
ground, however—geographic delineations implemented
primarily through state and local government land use law,

supplemented by federal laws that fill gaps. Given its long-

2. See, e.g., Richard L. Revesz, Rehabilitating Interstate Competition: Rethinking
the “Race-to-the-Bottom” Rationale for Federal Environmental Regulation, 67
N.Y.U. L. Rev. 1210, 1211-13 (1992).

3. See, e.g., Dan L. Gildor, Preserving the Priceless: A Constitutional Amendment
to Empower Congress to Preserve, Protect, and Promote the Environment, 32
Ecorocy L.Q. 821, 823 (2005).
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standing status as one of the first forms of environmental
law in the United States, land use planning can be a power-
ful tool for addressing the problems that Congress attempts
to remedy through environmental laws like the Clean Air
Act (CAA), the Clean Water Act (CWA), and the Endan-
gered Species Act (ESA)—but only if land use planning
efforts can be holistically implemented in a coordinated
manner across states.

More specifically, this Article focuses on one critique
of federal environmental law arising from conservative
circles—the administrability of federal government pro-
grams—and contends that geographic delineations can
resolve or at least mollify much of the complexity commonly
found in federal environmental law. While geographic
delineations require political will and transaction costs for
gathering information on where to place the lines, once
the lines are delineated, they form the basis for relatively
easy-to-administer policies. Not only do parties have a clear
directive on what they can and cannot do, but enforcement
of a line simply involves an assessment of whether the pro-
scribed activity takes place on one side of the line or the
other. In this way, perhaps the biggest advantage of lines is
their utility as a proxy for many of the environmental ills
that complex federal statutes seek to address.

The following subsections highlight a number of geo-
graphic delineation policies. With higher relative admin-
istrability, these line-drawing policies answer the call for
environmental regulatory reform—particularly from the
conservative critic perspective—as well as tackle many
environmental problems that currently appear intractable.

A.  Needed Environmental Policies With High
Relative Administrability

To protect environmental resources, lines may be drawn
either around specific resources to prevent their degrada-
tion (environmental buffers) or around development neg-
atively impacting resources society wants to protect as a
general matter (growth boundaries/density restrictions).

. Environmental Buffers

Environmental buffers create a zone between natural
resources and development activities. This subsection
details several of these policies, describing their benefits
and how each has high relative administrability.

a. Forest Riparian Buffers

Riparian buffer zones in forested watersheds provide a
number of environmental benefits related to preventing
nonpoint source water pollution, regulation of stream
temperatures, prevention of erosion, protection of harvest-
able timber, reduction of downstream flooding, and water
retention for groundwater filtration and recharge, among

ENVIRONMENTAL LAW REPORTER
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other ecosystem services.* Examples of riparian buffer zone
policies include prescribing that no timber extraction activ-
ities take place within 35 feet of a flowing waterway, or that
only 50% of the tree canopy density can be removed from
the area within 35 feet of the waterway.

The environmental (and economic) benefits of moving
toward a holistic use of riparian buffer zones nationally are
clear. In addition to the benefits outlined above, several co-
benefits related to the goals of federal environmental laws
are preserved. The aggregated effect of preserving forest
cover along watersheds leaves climate- and pollutant-reg-
ulating forest cover in place (CAA), helps maintain habi-
tat corridors for species (ESA), and improves water quality
(CWA).® But unlike with federal laws, the administration
of riparian buffer zones is a straightforward endeavor; once
the rule is put into place, program administration is not
complicated—effective enforcement can be accomplished
through the use of limited human capital (a single pilot of
a helicopter), technology (a drone; the use of satellite data
and GPS coordinates), and straightforward communica-
tion (mailing violators notice of a fine).”

b. Agricultural Riparian Buffers

Agricultural buffer zones capture many of the same envi-
ronmental benefits as forest riparian buffers but are largely
aimed at ameliorating problems unique to agricultural pro-
duction—namely, the use of fertilizers and other nutrients
for agricultural crops. Agricultural buffer zones are partic-
ularly needed considering that nonpoint source water pol-
lution is the number one threat to the nation’s waterways,
and agriculture is a leading contributor.® Moreover, the
federal government does not regulate most types of agri-
cultural pollution under the CWA, and states in turn are
doing very little, if anything, to address this problem.
Consider a farmer’s use of a nutrient-greedy alfalfa buffer
around the perimeter of an agricultural field,” dramatically

4. See CONSTANCE L. MCDERMOTT ET AL., GLOBAL ENVIRONMENTAL FOREST
Pouicies 15 (2010).

5.  See PruyLLis BONGARD & GARY WyATT, BENEFITS OF RiPARIAN FOREST BUE-
FERS (2010), http://www.extension.umn.edu/environment/agroforestry/
riparian-forest-buffers-series/benefits-of-riparian-forest-buffers/doc/ripari-
an-benefits.pdf; Juria C. KrarProTH & JaMES E. JoHNsON, UNDERSTAND-
ING THE SCIENCE BEHIND RipArIAN FOREST BUFFERS: EFFECTS ON WATER
QuaLrty (2009), http://pubs.ext.vt.edu/420/420-151/420-151.html.

6. See BONGARD & WYATT, supra note 5; KLAPPROTH & JOHNSON, supra note 5.

7. See David James, The Fourth Amendment, Future Methods of Environmen-
tal Enforcement, and Warrantless Inspections, 33 Rev. Litic. 183, 203-04,
204 n.86 (2014); U.S. Forest Serv., Unmanned Aircraft Systems, U.S.D.A.,
heeps://www.fs.fed.us/science-technology/fire/lunmanned-aircraft-systems.

8. See U.S. ENvTL. PROTECTION AGENCY, NONPOINT SOURCE PoLLuTION: THE
NarioN's LargesT WATER QuaLiTy PROBLEM (1996), https://nepis.epa.
gov/Exe/ZyPDFEcgi/20004PZG.PDF?Dockey=20004PZG.PDF; Jonathan
Cannon, A Bargain for Clean Water, 17 N.Y.U. EnvrL. L.]J. 608, 616 (2008)
(“Unregulated nonpoint source pollution is solely responsible for failure of
30 to 50 percent of U.S. waterbodies to meet water quality standards and
is a contributing factor in an even larger percentage.”); Nonpoint Source:
Agriculture, U.S. ENvTL. PROTECTION AGENCY, https://www.epa.gov/
polluted-runoff-nonpoint-source-pollution/nonpoint-source-agriculture.

9. See John D. Sutter, Minnesota Farmer Battles Gulf “Dead Zone,” CNN (Mar.
3, 2018, 3:47 PM), http://www.cnn.com/2010/TECH/innovation/08/30/

gulf.dead.zone.minnesota.farm/index.html.
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reducing nutrient runoff into adjacent watersheds. This is
a simple line-drawing exercise. The aggregated effects of
farmers planting such buffers around their farms or leaving
other types of buffer strips (such as forested buffer strips) to
reduce the number of nutrients entering waterways would
have a profound effect on watersheds.” Once the size and
scope of agricultural buffer zones are established, as with
forest riparian buffers, implementation again requires little
human or economic capital to implement.

c. Future Coastline Buffers

Geographic delineations can also be a useful way to adapt
to impending changes on the coast wrought by climate
change, particularly sea-level rise. Over the last century,
rapid development of the coast has replaced much of the
natural capital—such as coastal wetlands'—that previ-
ously protected coastal populations from the increasing
threat of sea-level rise. But when an adequate buffer is in
place, the overland flow of storm surge can be slowed down
by or stored in healthy marshes and forests.'* Consequently,
buffers will be increasingly important in the future, espe-
cially as sea levels rise at an accelerated rate.”

Creating coastal buffer zones through line drawing is
a climate change adaptation policy, seeking “to adjust the
built and social environment to minimize the negative out-
comes of now-unavoidable climate change.” Adaptation
in the coastal zone includes reining in human development
to, first, remove the populace from lands likely to be lost
and, second, provide more natural land to act as a buffer
between rising seas and future human habitations that
have moved farther inland. Geographic delineations in the
coastal zone would foster both types of adaptation policies.
In particular, preventing the development of new settle-
ments in areas either likely to be lost or needed in the future
to buffer settlements farther inland is a relatively cheap and
practical approach to adapting to coastal land loss.”

d. Flood Zone Prohibitions

The National Flood Insurance Program (NFIP)' subsi-
dizes the insurance of property owners who live in high-risk

10. 7d.

11. NOAA Analysis Reveals Significant Land Cover Changes in U.S. Coastal Re-
gions, NAT'L OCEANIC & ATMOSPHERIC ADMIN. (Aug. 18, 2014), htep://
www.noaanews.noaa.gov/stories2014/20140818_landcover.html.

12. CoastaL LA. EcosysTEM AsSESSMENT & RestoraTioN, REDUCING FLOOD
Damace 1N CoastaL Louisiana: ComMuNTTiES, CULTURE & COMMERCE 2
(20006), http://ian.umces.edu/pdfs/ian_newsletter_13.pdf.

13. Josu Eacre, CoastaL Law 27 (2011); U.S. Crimate CHANGE Sci. Pro-
GRAM, SUBCOMM. ON GLOB. CHANGE RESEARCH, COASTAL SENSITIVITY TO
Sea-LeveL Rise: A Focus oN THE Mip-AtLanTic REGion 177 (2009),
https://downloads.globalchange.gov/sap/sap4-1/sap4-1-final-report-all. pdf.

14. Elisabeth M. Hamin & Nicole Gurran, Urban Form and Climate Change:
Balancing Adaptation and Mitigation in the U.S. and Australia, 33 HasrTaT
InT’L 238, 238 (2009).

15. Gordon McGranahan et al., The Rising Tide: Assessing the Risks of Climate
Change and Human Settlements in Low Elevation Coastal Zones, 19 ENV'T &
URBANIZATION 17, 21 (2007).

16. 42 US.C. §§ 4001-4129 (2012).
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areas—primarily in designated “100-year” floodplains.” The
program has no doubt resulted in a great deal of economic
gain, as it has allowed development to expand into areas
where it would likely have been economically infeasible. But
at what cost? While the program predicates eligibility on
some level of local land use planning to mitigate flood risk,'®
it has exacerbated development in high-risk areas. Moreover,
the development of floodplains removes natural resources
that would otherwise act as buffers to protect social systems
and that are crucial to water quality, species habitat, carbon
sequestration processes, and overall ecosystem functional-
ity."” An additional problem is how the lines for flood zones
are currently drawn, which may or may not be supported by
the best available data and science.”

Nonetheless, harnessing geographic delineations can
assist in better land use planning going forward—plan-
ning that both better preserves natural capital in high-risk
areas like floodplains and helps society adjust to looming
new threats like sea-level rise. More specifically, better line
drawing can assist in pinpointing evolving flood risk in
floodplains, providing better certainty for what remains of
NFIP over time. Line drawing can also be used to prohibit
development in previously undeveloped (but risky) areas or
in areas where development has already been destroyed by
disaster events. In addition to greater administrative sim-
plicity, these line-drawing exercises also reduce taxpayer
expenditures on the front end through the reduction of
subsidized insurance rates and on the back end through
fewer disaster relief expenditures.

2. Growth Boundaries/Density Restrictions

Probably the most politically controversial types of geo-
graphic delineations described in this piece are urban
growth boundaries and other development-density require-
ments (referred to collectively as “growth boundaries”).
While each of the buffers described above is linked to a par-
ticular resource (forests, agricultural lands, water, coasts),
growth boundaries protect the environment outside of a
boundary without reference to any particular resource and
are applicable to all types of development and land uses.”
Growth boundaries might be seen as a more holistic pol-
icy than mere buffers. Most importantly, growth bound-
aries are not aimed at treating the symptoms of human
development activities—the pollution and resource-scar-
city problems at which most federal environmental laws are
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Rev. 253, 274 (2012).

19.  Functions and Values of Wetlands, Wasu. St. DEPT Ecorogy, https://
ecology.wa.gov/Water-Shorelines/Wetlands/Education-training/Functions-
values-of-wetlands.

20. Michael Keller et al., Outdated and Unreliable: FEMA’s Faulty Flood Maps
Put  Homeowners at Risk, BLoOMBERG, https://www.bloomberg.com/
graphics/2017-fema-faulty-flood-maps/.

21. See Ecotrust, Reliable Prosperity, YouTuBE (Jan. 8, 2010), https://www.you-
tube.com/watch?v=9qZ_HRobCEA.



48 ELR 10738

aimed—but instead attack the drivers of these problems,
which ultimately result from the replacement of the natu-
ral environment with the human-built environment. In
this way, growth boundaries act as a precautionary proxy,
internalizing externalities by forcing a more efficient use of
developed space so that natural resources are impacted as
little as possible.

Interestingly, urban growth boundaries have perhaps
the highest potential to achieve the greatest environmental
gain at the lowest overall administrative cost to the U.S.
citizenry. Undoubtedly, growth boundaries present high
upfront costs—both political costs due to interest group
pressures and transaction costs as governments determine
where the boundaries should be placed. They also present
distributional costs, as the price of housing inside a bound-
ary may increase (though this is arguably a consequence
of their sparse implementation across jurisdictions “com-
peting” for citizens). But once in place, markets can work
freely within or without the boundary and according to
its strictures, and the environmental benefits are integrated
into the system without the need to reference specific envi-
ronmental targets.

Growth boundaries may include urban limit lines,
which effectively draw lines around a municipality and
require reduced development densities outside each line.
But the types of lines need not be limited to urban limit
lines. Lines may be incorporated into individual projects to
adjust density to better integrate environmental resources
and services into development. Building big box retailers
up on fifty acres, with parking underneath, while setting
aside another fifty acres for green space, provides an exam-
ple.? These are fairly simple requirements to place upon
development. Once developers integrate lines, those buffers
are fixed and need little continued administration.

To be sure, current urban growth boundary policies
are not without their critics or their flaws.*® Ultimately,
however, utilizing growth boundary policies to protect
resources like the nation’s forests and wetlands from urban
sprawl furthers air quality gains, regulates climate through
carbon sequestration, and reduces energy consumption, all
goals of the CAA. Guarding these resources from the nega-
tive effects of development also protects biodiversity (ESA)
and water quality (CWA).

lll. A Conservative Vision of
Environmental Regulatory
Reform—Balancing Principles

Conservative critics calling for regulatory reform have
claimed to support the ends of environmental protection,
but are critical of federal bureaucracy as the means of
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achieving that protection.?* As a result, the arguments put
forth in this Article assume that conservative critics are not
wholesale opposed to regulatory controls, but rather prefer
state and local governments to be the locus of any prescrip-
tive environmental policy making.”

Section III.B below argues that the geographic delinea-
tions described in this Article are largely consistent with
the general preferences of conservatives most relevant to
environmental policymaking, though to varying extents.
Before turning to that analysis, however, section III.A
details how certain institutional and political impediments
have caused conservatives to overlook geographic delinea-
tions at the state and local level as policies consistent with

their political philosophy.
A.  Impediments

The impediments to conservatives supporting geographic
delineations include federalism and prevailing legal con-
ceptions of private property rights. Though it is important
to provide context for these roadblocks, keep in mind that
this Article is focused primarily on the administrability of
environmental policies and the relative advantages of line-
based policies. It thus leaves out a thorough assessment of
the political feasibility of enacting these policies—in fact
the Article is attempting to lay a foundation of argumenta-
tion that would assist in making these policies more politi-
cally palpable. Still, elements of politics are nonetheless
relevant and so will be discussed in a narrow context below.

I.  Property Theory and Regulatory
Takings Doctrine

American property law has been influenced by the labor
theory of property perhaps more than any other theory.
The labor theory effectively justifies property ownership
by awarding property rights to members of society that
cultivate or make economically productive use of land.?®
Significantly, this account drives the jurisprudential
development of legal concepts like the regulatory takings
doctrine, which has come to effectively equate a regula-
tion restricting the development of land beyond a certain
threshold with the physical appropriation of that land.””
However, the idea of limiting development or cultivation
of land outside certain boundaries is often seen as anti-
thetical to this theory.

What is lost in the predominant views of property theory
and regulatory takings is that sometimes the most produc-
tive use of land for society as a whole is to leave it in its natu-
ral state. Preservation of a stable society—one that flourishes
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within a stable environment—should be a core principle of
conservative thought, as should preserving option values for
the future. Social conservatives argue for the consideration
of future generations in many social debates, such as abor-
tion, so how much more so should they care about future
generations impacted by today’s resource use?

Nonetheless, in some circles being “conservative” has
morphed into merely “conserving one’s personal financial
resources.” Consider the complicity of state and local gov-
ernments in attempting to capture short-term economic
gains (i.e., an increased tax base), despite long-term human
and economic costs, because they fail to engage in more
responsible, environmentally conscious land use planning.
This is nothing if not a shortsighted concern over capturing
short-term economic benefits and economic return from
individual property ownership at the expense of long-term
environmental and economic well-being.

This is a political dimension of the property theory
impediment that exacerbates and impedes the use of geo-
graphic delineations to achieve many other goals that are
in the wheelhouse of conservative thought. But given the
high economic costs of degraded ecosystems, the expand-
ing federal regulatory bureaucracy aimed at checking that
degradation, and the reduced wealth of future generations
if that degradation is not checked,”® many conservatives
seem to be grasping at conventional wisdom that does not
match the foundations of conservative ideology.

2. Federalism

Federalism is another impediment to the adoption of geo-
graphic delineations at the state and local level. Land use
regulation of the kind required for line drawing has long
been considered a state and local government regulatory
role. This poses a complication—states remain reluctant
to use more robust geographic delineation policies and the
federal government may maintain (or perceive that it main-
tains) little to no legal authority to require them do so (or
to set such standards itself). While some local governments
may be reluctant to use growth-boundary and other land
use policies, others may be impeded by state government
preemption—another wrinkle arising out of federalism.”
Consequently, any successful environmental reform
efforts must not only overcome federalism complications,
but must also balance the relative advantages provided by
local, state, and federal governance. Because the states are
the locus of regulatory authority over land use,” from an
environmental-outcome perspective, states should not only
allow local governments to curb urban sprawl but should

28. Studies have demonstrated that when the costs associated with the loss of
natural resources are actually taken into account, nations may sacrifice up
to half of their future income to achieve current rates of economic growth.
Davip HUNTER ET AL., INTERNATIONAL ENVIRONMENTAL Law AND PoLicy
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iNGs L.J. 1273, 1308-12 (2013).

30. Salkin, supra note 18, at 257.
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actually mandate sprawl controls. Even though local gov-
ernments have historically controlled land use, in the envi-
ronmental context this authority should shift back to the
states for “extralocal” issues like environmental protection.”!

Accordingly, this Article argues it is time that states pro-
vide some very basic mandates to local governments to pre-
serve the land base itself and associated natural resources.
These mandates would be that local governments must
use lines to achieve a certain degree of protection—there
would still be autonomy and control at the local level about
where to put the lines and how development proceeds on
the correct side of the line. States can no longer use fed-
eralism as an excuse to do nothing, but must harness the
benefits of federalism to significantly displace the federal
government’s role in environmental protection if they want
to truly reduce the federal bureaucracy of which conserva-
tives are so critical.

B.  Conservative Principles and Geographic
Delineations

One conservative critic of federal environmental law has
noted that while conservatives have increasingly opposed
the current structure of environmental law, they offer
few alternatives for protecting the environment.”> So
here is an alternative plan: be more stringent with land
use planning at the state and local level, and the need
for federal intervention will be lessened. With that plan
in mind, the below subsections highlight nine general
principles of conservatism and assess whether and how
each is consistent with the use of geographic delineations
as a means of environmental reform. These principles are
informed by and supplement the five strands of conser-
vative philosophy influencing conservative environmen-
tal policymaking, as outlined by Prof. Barton H. “Buzz”
Thompson, Jr.*?

I.  State and Local Policymaking Over Federal
Policymaking

Geographic delineations exercised by state and local gov-
ernments are most obviously consistent with this princi-
ple of conservatism. State and local governments already
maintain clear constitutional authority to engage in this
type of policymaking, and they have long maintained the
regulatory tools necessary to achieve geographic delinea-
tion policies, primarily through zoning. All that remains
is forging the political will to do so, for which the active
participation of conservative policy makers is crucial. Con-
servative commentators should support geographic delin-
eations as a legitimate means of environmental regulatory

31. See Sara C. Bronin, 7he Quiet Revolution Revived: Sustainable Design, Land
Use Regulation, and the States, 93 MINN. L. Rev. 231, 257 (2008).

32. Adler, supra note 24, at 258.

33. See Barton H. Thompson, Jr., Conservative Environmental Thought: The
Bush Administration and Environmental Policy, 32 Ecorocy L.Q. 307, 312
(2005).
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reform because they preserve the principle of state and
local governance as the preferred locus of policymaking.

2. Smaller Government Over Larger
Government

Geographic delineation policies implemented by local
governments are administered by government regulators
that are individually smaller in form, closer to the people
whom they govern, and less self-perpetuating and admin-
istratively complex. While some may consider the pre-
scriptive nature of policies and the restrictions they place
on individual freedom as the metrics by which we should
measure “large” versus “small” government, another per-
spective is that the democratic process manifests more
readily through having smaller-scale governments engage
in policymaking within smaller regions. It also may be
that most people consider the burdensomeness of policy
administration when they think of “large” versus “small”
government. Governments implementing geographic
delineations are “smaller” in the sense that the admin-
istrative complexities of the policies they implement are
reduced. If “large” government is measured, rather, by its
intrusiveness into the behavior of regulated entities, then
state and local geographic delineation policies are also
not as large as federal policies. Local governments would
not be dictating which activities take place and how, only
where they may take place. The rest is up to the parties
operating under the regulatory regime.

3.  Lower Taxes Over Higher Taxes

Geographic delineations do not extract money directly
from property owners or the general populace. An obvi-
ous rebuttal to this argument might be that the practical
effect is the same when, for example, an urban growth
boundary causes the value of property outside the line to
drop. Yet property investments are speculative endeavors
in the first instance. A holistic use of geographic delinea-
tions will provide certainty in the market from the point
at which the geographic delineation is established and
into the future. Limiting speculative values not currently
part of a property owner’s cash flow is different entirely
from extracting funds from their bank account to imple-
ment costly policies.

Geographic delineations also more fairly place the cost
of avoiding harm on those most likely to be doing the
harm. If Alabama maintains poor land use policies, which
cause the state to have more species on the federal endan-
gered species list than almost any other state,** why should
federal taxpayers in Oregon have to foot the bill to address
Alabama species’ survival?

34. Russell McLendon, Which U.S. States Have the Most Endangered Species?,
MortHER Narure NETWORK (Sept. 21, 2015, 11:50 AM), htep://www.
mnn.com/earth-matters/wilderness-resources/blogs/which-us-states-have-
the-most-endangered-species#ixzz3j8fLuMii.
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4.  Clear, Simple Rules Over Complex Rules
and Regulatory Discretion

Geographic delineations provide clear and simple rules
that create certainty for regulated entities as well as stabil-
ity in the markets that conservatives want to foster. Once
a line is placed, the market can work without interference.
Contrast these clear rules with the great degree of discre-
tion afforded federal regulatory agencies in implementing
often ambiguous statutory language.

Obviously, there remains a degree of flexibility in
establishing geographic delineations. What was once an
appropriate place to draw a boundary may no longer
be so at some point in the future. And exceptions may
be needed regarding particular projects of special inter-
est to society. Thus, the land is not locked up forever,
but once the boundary is set it is a far clearer and sim-
pler policy under which to operate than being subject
to agency discretion in developing and implementing
complex regulations that, in their own right, do not
arise out of clear legislative directives or provide clear
and straightforward mandates.

5. Conservation for the Utility It Provides
to Humans Over Conservation for Its
Own Sake

Generally speaking, it seems likely that conservatives for
whom the environment is 7ot at the forefront of their
minds are more likely to be utilitarian in their view of why
resources should be protected. The stereotypical conserva-
tive cares about the environment for what it can do for her.
But the growing field of ecosystem services® makes clear
that even if one takes this utilitarian perspective, more
stringent conservation approaches are needed—in particu-
lar, geographic delineations that keep vast swaths of the
landscape intact. For example, biodiversity provides utility
to humans in the form of medication.*® If a conservative
does not care about a species for the species’” sake, perhaps
they would be more inclined to take precautionary mea-
sures to protect habitat to protect the species that may be
studied in the future and yield a cure for cancer. The mere
option value of reserving the right to discover such species
should be appealing to someone identifying with virtually
any strand of conservatism. Similarly, the utility of preserv-
ing a wetland rather than paving it and building a deten-
tion pond that must be constructed and maintained with
taxpayer expenditures should appeal to conservative values.

6. Legislative Process Over Executive Process

Many of the critiques of federal environmental law are
in part concerned about a perceived lack of democratic

35. JamEs RasBAND ET AL., NATURAL RESOURCES Law aND Poricy 336 (2d ed.
2009).

36. ANTHONY ARTUSO ET AL., BIODIVERSITY AND Human Heatra 3-4
(Francesca Grifo & Joshua Rosenthal eds., 1997).
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process when unelected federal agency officials mandate
environmental regulations. Even though they are imple-
menting a federal statute, those statutes are all too often
ambiguous and give the agency a great deal of discretion.
In contrast, local land use regulations are as close as you
can get to citizens regulating themselves through direct
legislative means. Certainly, there is executive administra-
tion at the local level as well as the risk of capture by reg-
ulated entities. But overall, state and local authority may
provide a more precise representation of democracy that
tends to raise less skepticism among conservatives. While
state and local governments may—very democratically—
choose to do nothing, the question is how to provide an
alternative to the arguably less democratic federal admin-
istrative bureaucracy. Local land use policy implementing
geographic delineations is the best alternative for conserva-
tives, and they would be wise not to allow the perfect to be
the enemy of the good.

7. Markets Over Regulatory Prescriptions

At first blush it may seem that geographic delineations
are not consistent with this principle of conservatism,
because geographic delineations are clearly a form of pre-
scriptive regulation. But geographic delineations merely
create a boundary, making clear what activities can or
cannot take place on particular sides of the line. Within
those bounds the market may work freely as long as it
takes into account the basic and straightforward require-
ments of the policy. This is very different from prescrip-
tive regulation arising out of complex federal dictates
that delve into the regulated entity’s affairs, which can
have a much more restrictive effect on the actor’s partici-
pation within the market.

8.  Compensation for Restraints on Property
Rights Over the Provision of Uncompensated
Public Benefits

This principle of conservatism—embodied by regulatory
takings law—is at odds with the use of geographic delin-
eation policies. And yet, even under current regulatory
takings doctrine, one would be hard-pressed to succeed
on a takings claim for restrictions on the consumption of
natural resources on one’s property because such restric-
tions generally leave property with other economic value
and allow it to be utilized for other purposes. Nonetheless,
the notion that property owners should be compensated
for such restrictions makes geographic delineation policies
politically difficult to implement. Even so, uncompensated
restrictions on private property actually occur quite fre-
quently, and even the staunchest property rights advocate
must admit that the question really becomes where to draw
the line. Nuisance law provides an example, where uncom-
pensated restrictions arise to avoid harm to the broader
public. The same may be said about land use restrictions
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designed to forestall the harm that habitat fragmentation
foists on the public and on future generations.

9.  Cost-Benefit Analysis Over Precautionary
Rulemaking

This principle of conservatism may also seem at odds with
the use of geographic delineations. Boundaries are clearly
aimed at taking a precautionary approach to the drivers
of environmental problems. Cost-benefit analysis, on the
other hand, seeks to place hard numbers on the economic
burdens resulting from a regulation relative to its economic
benefits. But a major flaw of cost-benefit analysis is that the
short-term economic costs of forgoing development activi-
ties are readily calculable, while the aggregated costs of
forgoing protection of particular isolated natural resources
over time are largely unquantifiable. It is not surprising,
then, that a traditional form of cost-benefit analysis will
most often lead to a decision to develop a particular parcel
of land. But this is the very reason the ESA, for example,
has grown unwieldy, complex, and costly. Though some
economic benefit undoubtedly occurred from develop-
ment activities that took place, the cost of remedying the
environmental harms that later emerge through federal
legislation may be far greater. For this reason, conserva-
tives would be wise to preserve the option value of future
generations, so that those generations can utilize resources
to the same extent that we utilize them today.

IV. Conclusion

This Article puts forth three primary propositions: there is
great purchase to calls for federal environmental regulatory
reform; geographic delineation policies have a high degree
of relative administrability when compared to federal envi-
ronmental laws, which answers the call from critics for a
means of protecting the environment at less cost and with
less centralized bureaucracy; and geographic delineation
policies at the state and local level are quite consistent with
a number of important conservative principles.

If society is to achieve meaningful environmental regula-
tory reform, we need members of all political ideologies to
get on board. Using geographic delineations at the state and
local level more efficiently attacks the drivers of the prob-
lems that federal environmental statutes seek to address and
therefore secures for conservatives a number of principles
they value. If state and local governments (and conserva-
tive policymakers) do not fill this role, then they have no
grounds to argue against federal intervention seeking to
remedy the environmental ills that they are facilitating.
Society will need to enlist the support of conservatives in
addressing continued environmental degradation if it is to
conserve for future generations the robust environmental
systems that laid a foundation for today’s wealth, prosperity,
and societal well-being.



HONORABLE MENTTION

Hybridizing Law: A Policy
for Hybridization Under the
Endangered Species Act

by John A. Erwin

John A. Erwin is a Teaching Fellow at the James E. Rogers College of Law at the University of Arizona.

stood process thought to be a threat to endangered

species. With the advent of genomic technolo-
gies, those views are starting to change; hybridiza-
tion is now recognized as vital for the formation and
continued persistence of many species. However, our
current system of protection under the Endangered
Species Act (ESA) fails to take many of the modern
nuances of evolutionary biology into consideration.
Despite calls for an explicit “hybrid policy” since the

I “or centuries, hybridization was a poorly under-
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early 1990s, the U.S. Fish and Wildlife Service and
National Marine Fisheries Service have instead chosen
to apply a case-by-case approach with no guidance or
overarching policy. With the new technologies, many
species we are currently protecting could technically
be unsuitable for protection based on a rigid interpre-
tation of the ESA. A defined hybrid policy must be
adopted, taking into consideration the twin aims of
protecting genetic lineages and protecting ecosystems.
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’ I Yhe rise of the sharing economy exposes cracks in
legislative and regulatory regimes designed with a
different vision of the economy in mind. To date,

scholars and policymakers have focused primarily on

whether and how the government should regulate the shar-
ing economy—that is, on what form, if any, regulation
should take. This Article focuses on a logically anteced-
ent question—who should decide. Using the potentially
significant, yet uncertain, environmental impacts of Uber
and Lyft as a case study, this Article argues that regula-
tory authority should be allocated according to the prin-
ciple of precautionary federalism. Just as the precautionary
principle tells us that regulation can proceed in the face
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of uncertainty about significant environmental, health, or
safety risks, precautionary federalism embodies a default
presumption in favor of multiple regulatory voices, and
against broad exercises of preemption under such condi-
tions. The presumption must be weighed against values
favoring uniformity, taking into account trade offs across
different kinds of risks. And precautionary federalism is
time-bound—it acknowledges that greater certainty about
impacts may warrant a shift from one allocation of author-
ity to another. This precautionary approach can serve an
information-forcing function about the significance of
uncertain impacts, and offers the best way to achieve the
kind of rules called for by the precautionary principle.
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RECENT DEVELOPMENTS

In the Congress

“In the Congress” entries cover activities reported in the Congressional Record from June 1, 2018, through June 30, 2018.
Entries are arranged by bill number, with Senate bills listed first. “In the Congress” covers all environment-related bills that
are introduced, reported out of committee, passed by either house, or signed by the president. “In the Congress” also covers
all environmental treaties ratified by the Senate. This material is updated monthly. For archived materials, visit heep://elr.
info/legislative/congressional-update/archive.

Public Laws

H.R. 1397 (land use), which authoriz-
es, directs, facilitates, and expedites the
transfer of administrative jurisdiction
of certain federal land, was signed into
law by President Trump on June 22,
2018. Pub. L. No. 115-190, 164 Cong.
Rec. D698 (daily ed. June 25, 2018).

H.R. 1719 (land use), which autho-
rizes the Secretary of the Interior to ac-
quire approximately 44 acres of land in
Martinez, California, for inclusion in
the John Muir National Historic Site,
was signed into law by President Trump
on June 22, 2018. Pub. L. No. 115-191,
164 Cong. Rec. D698 (daily ed. June
25, 2018).

Chamber Action

S. 724 (energy), which would amend
the Federal Power Act to modernize au-
thorizations for necessary hydropower
approvals, was passed by the Senate.
164 Cong. Rec. $4809 (daily ed. June
28, 2018).

H.R. 2 (land use), which would pro-
vide for the reform and continuation
of agricultural and other programs of
USDA through fiscal year 2023, was
passed by the Senate. 164 Cong. Rec.
S$4709 (daily ed. June 28, 2018).

H.R. 2 (land use), which would pro-
vide for the reform and continuation

of agricultural and other programs of
USDA through fiscal year 2023, was
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passed by the House. 164 Cong. Rec.
H5447 (daily ed. June 21, 2018).

H.R. 8 (water), which would provide
for improvements to the rivers and har-
bors of the United States and provide
for the conservation and development
of water and related resources, was
passed by the House. 164 Cong. Rec.
H4798 (daily ed. June 6, 2018).

H.R. 88 (land use), which would mod-
ify the boundary of the Shiloh National
Military Park located in Tennessee and
Mississippi to establish Parker’s Cross-
roads Battlefield as an affiliated area of
the National Park System, was passed
by the Senate. 164 Cong. Rec. $3263,
$3265 (daily ed. June 6, 2018).

H.R. 857 (land use), which would
provide for conservation and enhanced
recreation activities in the California
Desert Conservation Area, was passed
by the House. 164 Cong. Rec. H5594
(daily ed. June 25, 2018).

H.R. 1029 (toxic substances), which
would amend FIFRA to improve pes-
ticide registration and other activities
under the Act, and extend and modify
fee authorities, was passed by the Sen-
ate. 164 Cong. Rec. S4771 (daily ed.
June 28, 2018).

H.R. 1397 (land use), which would
authorize, direct, facilitate, and ex-
pedite the transfer of administrative
jurisdiction of certain federal land, was
passed by the Senate. 164 Cong. Rec.
$3264 (daily ed. June 6, 2018).

H.R. 1719 (land use), which would
authorize the Secretary of the Interior
to acquire approximately 44 acres
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of land in Martinez, California, for
inclusion in the John Muir National
Historic Site, was passed by the Senate.
164 Cong. Rec. 53263 (daily ed. June
6, 2018).

H.R. 1791 (land use), which would
establish the Mountains to Sound Gre-
enway National Heritage Area in the
state of Washington, was passed by the
House. 164 Cong. Rec. H5604 (daily
ed. June 25, 2018).

H.R. 2083 (wildlife), which would
amend the Marine Mammal Protec-
tion Act of 1972 to reduce predation
on endangered Columbia River salmon
and other nonlisted species, was passed
by the House. 164 Cong. Rec. H5705
(daily ed. June 26, 2018).

H.R. 4257 (land use), which would
maximize land management efficien-
cies, promote land conservation, and
generate education funding, was passed
by the House. 164 Cong. Rec. H5608
(daily ed. June 25, 2018).

H.R. 4528 (water), which would
make technical amendments to certain
marine fish conservation statutes, was
passed by the House. 164 Cong. Rec.
H5622 (daily ed. June 25, 2018).

H.R. 5751 (land use), which would
redesignate Golden Spike National His-
toric Site and establish the Transconti-
nental Railroad Network, was passed
by the House. 164 Cong. Rec. H5591
(daily ed. June 25, 2018).

H.R. 5895 (energy), which would
make appropriations for energy and
water development and related agencies
for the fiscal year ending September
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30, 2019, was passed by the Senate. 164
Cong. Rec. §4363 (daily ed. June 25,
2018).

H.R. 5895 (governance), which would
make appropriations for energy and
water development and related agencies
for the fiscal year ending September

30, 2019, was passed by the House. 164
Cong. Rec. H4985 (daily ed. June 8,
2018).

H.R. 5905 (energy), which would
authorize basic research programs

in DOE’s Office of Science for fiscal
years 2018 and 2019, was passed by the
House. 164 Cong. Rec. H5771 (daily
ed. June 27, 2018).

H.R. 5906 (energy), which would
amend the America COMPETES Act
to establish DOE policy for Advanced
Research Projects Agency-Energy, was
passed by the House. 164 Cong. Rec.
H5779 (daily ed. June 27, 2018).

Committee Action

S. 186 (energy) was reported by the
Committee on Energy and Natural
Resources. S. Rep. No. 115-278, 164
Cong. Rec. $3982 (daily ed. June 18,
2018). The bill would amend the Fed-
eral Power Act to provide that any inac-
tion by FERC that allows a rate change
to go into effect shall be treated as an
order by the Commission for purposes
of rehearing and court review.

S. 1520 (wildlife) was reported by the
Committee on Commerce, Science,
and Transportation. H. Rep. No. 115-
264, 164 Cong. Rec. $52991 (daily ed.
June 5, 2018). The bill would expand
recreational fishing opportunities
through enhanced marine fishery con-
servation and management.

S. 3073 (governance) was reported

by the Committee on Appropriations.
S. Rep. No. 115-276, 164 Cong. Rec.
$3591 (daily ed. June 14, 2018). The bill
would make appropriations for DOI,
EPA, and related agencies for the fiscal
year ending September 30, 2019.

H.R. 8 (water) was reported by the
Committee on Transportation and
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Infrastructure. H. Rep. No. 115-708,
164 Cong. Rec. H4738 (daily ed. June
1, 2018). The bill would provide for
improvements to rivers and harbors of
the United States and provide for the
conservation and development of water
and related resources.

H.R. 200 (wildlife) was reported by
the Committee on Natural Resourc-
es. H. Rep. No. 115-758, 164 Cong.
Rec. H5283 (daily ed. June 19, 2018).
The bill would amend the Magnuson-
Stevens Fishery Conservation and
Management Act to provide flexibil-
ity for fishery managers and stability
for fishermen.

H.R. 224 (wildlife) was reported by
the Committee on Natural Resources.
H. Rep. No. 115-735, 164 Cong. Rec.
H5092 (daily ed. June 12, 2018). The
bill would amend the Marine Mammal
Protection Act of 1972 to allow impor-
tation of polar bear trophies taken in
sport hunts in Canada before the date
the polar bear was determined to be a
threatened species under the ESA.

H.R. 1791 (land use) was reported by
the Committee on Natural Resources.
H. Rep. No. 115-709, 164 Cong. Rec.
H4738 (daily ed. June 1, 2018). The
bill would establish the Mountains to
Sound Greenway National Heritage
Area in the state of Washington.

H.R. 5751 (land use) was reported by
the Committee on Natural Resources.
H. Rep. No. 115-782, 164 Cong. Rec.
H5647 (daily ed. June 25, 2018). The
bill would redesignate Golden Spike
National Historic Site and establish the
Transcontinental Railroad Network.

H.R. 5905 (energy) was reported by
the Committee on Science, Space, and
Technology. H. Rep. No. 115-787, 164
Cong. Rec. H5814 (daily ed. June 27,
2018). The bill would authorize basic
research programs in DOE’s Office of
Science for fiscal years 2018 and 2019.

H.R. 6147 (governance) was reported
by the Committee on Appropriations.
H. Rep. No. 115-765, 164 Cong. Rec.
H5283 (daily ed. June 19, 2018). The
bill would make appropriations for
DOI, EPA, and related agencies for the
fiscal year ending September 30, 2019.

NEWS & ANALYSIS

H. Res. 923 (water) was reported by
the Committee on Rules. H. Rep. No.
115-712, 164 Cong. Rec. H4848 (daily
ed. June 6, 2018). The resolution would
provide for further consideration of
H.R. 5895, which would make appro-
priations for energy and water develop-
ment and related agencies for the fiscal
year ending September 30, 2019, and
H.R. 3, which would rescind certain
budget authority proposed to be re-
scinded in special messages transmitted
to Congtess by the president on May 8,
2018, in accordance with Title X of the
Congressional Budget and Impound-
ment Control Act of 1974.

H. Res. 961 (wildlife) was reported
by the Committee on Rules. H. Rep.
No. 115-783, 164 Cong. Rec. H5647
(daily ed. June 25, 2018). The resolu-
tion would provide for further con-
sideration of H.R. 6157, which would
make appropriations for DOD for the
fiscal year ending September 30, 2019,
and H.R. 2083, which would amend
the Marine Mammal Protection Act
of 1972 to reduce predation on en-
dangered Columbia River salmon and
other nonlisted species.

H. Res. 965 (water) was reported by
the Committee on Rules. H. Rep. No.
115-7806, 164 Cong. Rec. H5747 (daily
ed. June 26, 2018). The resolution
would provide for further consideration
of H.R. 200, which would amend the
Magnuson-Stevens Fishery Conserva-
tion and Management Act to provide
flexibility for fishery managers and sta-
bility for fishermen.

Bills Introduced

S. 2989 (Bennet, D-Colo.) (land
use) would amend the Food Security
Act of 1985 to encourage soil health.
164 Cong. Rec. $52991 (daily ed. June
5, 2018). The bill was referred to the
Committee on Agriculture, Nutrition,
and Forestry.

S. 2990 (Blumenthal, D-Conn.)
(wildlife) would amend the Lacey Act
Amendments of 1981 to clarify provi-
sions enacted by the Captive Wildlife
Safety Act to further the conservation

of prohibited wildlife species. 164

48 ELR 10745



48 ELR 10746

Cong. Rec. §52991 (daily ed. June

5, 2018). The bill was referred to the
Committee on Environment and Pub-
lic Works.

S. 2997 (Bennet, D-Colo.) (climate
change) would amend the Farm Secu-
rity and Rural Investment Act of 2002
to advance carbon utilization technolo-
gies. 164 Cong. Rec. §52991 (daily ed.
June 5, 2018). The bill was referred to
the Committee on Agriculture, Nutri-
tion, and Forestry.

S. 3001 (Feinstein, D-Cal.) (land
use) would authorize the Secretary
of the Interior to convey certain land
and facilities of the Central Valley
Project. 164 Cong. Rec. $3034 (daily
ed. June 6, 2018). The bill was re-
ferred to the Committee on Energy
and Natural Resources.

S. 3009 (Capito, R-W. Va.) (water)
would amend the FWPCA to clarify
when the Administrator of EPA has the
authority to prohibit the specification
of a defined area, or deny or restrict the
use of a defined area for specification,
as a disposal site under §404 of that
Act. 164 Cong. Rec. S3035 (daily ed.
June 6, 2018). The bill was referred to
the Committee on Environment and

Public Works.

S. 3011 (Menendez, D-N.].) (natural
resources) would ban the exporta-
tion of crude oil or refined petroleum
products derived from federal land.
164 Cong. Rec. $3035 (daily ed. June
6, 2018). The bill was referred to the
Committee on Banking, Housing, and
Urban Affairs.

S. 3012 (Baldwin, D-Wis.) (water)
would establish an innovative water
technology grant program and amend
the SDWA and the FWPCA to encour-
age the use of innovative water technol-
ogy. 164 Cong. Rec. $3035 (daily ed.
June 6, 2018). The bill was referred to
the Committee on Environment and

Public Works.

S. 3015 (Harris, D-Cal.) (water)
would amend the FWPCA to establish
a low-income sewer and drinking water
assistance pilot program. 164 Cong.
Rec. S3035 (daily ed. June 6, 2018).
The bill was referred to the Committee
on Environment and Public Works.

ENVIRONMENTAL LAW REPORTER

S. 3038 (Booker, D-N.]J.) (wildlife)
would assist in the conservation of the
North Atlantic right whale by support-
ing and providing financial resources
for North Atlantic right whale conser-
vation programs and projects of persons
with expertise required for the conser-
vation of North Atlantic right whales.
164 Cong. Rec. $3293 (daily ed. June
7, 2018). The bill was referred to the
Committee on Commerce, Science,
and Transportation.

S. 3073 (Murkowski, R-Alaska) (gov-
ernance) would make appropriations
for DOI, EPA, and related agencies for
the fiscal year ending September 30,
2019. 164 Cong. Rec. §3951 (daily ed.
June 14, 2018). The bill was referred to
the Committee on Appropriations.

S. 3076 (Gillibrand, D-N.Y.) (gover-
nance) would establish a national com-
mission on the federal response to the
2017 natural disasters in Puerto Rico.
164 Cong. Rec. §3951 (daily ed. June
14, 2018). The bill was referred to the
Committee on Homeland Security and
Governmental Affairs.

S. 3080 (Murkowski, R-Alaska)
(land use) would reauthorize certain
agricultural programs through 2023.
164 Cong. Rec. $3982 (daily ed. June
18, 2018). The bill was referred to the
Committee on Agriculture, Nutrition,
and Forestry.

S. 3087 (Harris, D-Cal.) (water)
would direct the Administrator of
NOAA to make grants to state and
local governments and nonprofit orga-
nizations for purposes of carrying out
shoreline stabilization projects utilizing
natural materials that support natu-
ral habitats and ecosystem functions.
164 Cong. Rec. §4035 (daily ed. June
19, 2018). The bill was referred to the
Committee on Commerce, Science,
and Transportation.

S. 3088 (Durbin, D-IIL) (energy)
would amend the Energy Policy Act of
2005 to require the Secretary of Energy
to establish a program to prepare veter-
ans for careers in the energy industry,
including the solar, wind, cybersecurity,
and other low-carbon emissions sectors
or zero-emissions sectors of the energy

industry. 164 Cong. Rec. $4035 (daily
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ed. June 19, 2018). The bill was referred
to the Committee on Energy and Natu-
ral Resources.

S. 3100 (Cantwell, D-Wash.) (land
use) would establish the Mountains to
Sound Greenway National Heritage
Area in the state of Washington. 164
Cong. Rec. §4281 (daily ed. June 20,
2018).

S. 3103 (Young, R-Ind.) (land use)
would amend the Food, Agriculture,
Conservation, and Trade Act of 1990
to improve and reauthorize the Bio-
technology and Agricultural Trade Pro-
gram. 164 Cong. Rec. $4343 (daily ed.
June 21, 2018). The bill was referred to
the Committee on Agriculture, Nutri-
tion, and Forestry.

S. 3115 (Merkley, D-Or.) (land use)
would amend the Farm Security and
Rural Investment Act of 2002 to extend
and modify the rural energy savings
program. 164 Cong. Rec. S4344 (daily
ed. June 21, 2018). The bill was referred
to the Committee on Agriculture, Nu-
trition, and Forestry.

S. 3117 (Jones, D-Ala.) (land use)
would require the Secretary of Agri-
culture to grant farm numbers to indi-
viduals with certain documentation, to
amend the Consolidated Farm and Ru-
ral Development Act to include quali-
fied intermediaries as recipients of farm
ownership loans, and to provide for a
study of farmland tenure. 164 Cong.
Rec. S4344 (daily ed. June 21, 2018).
The bill was referred to the Committee
on Agriculture, Nutrition, and Forestry.

S. 3119 (Risch, R-Idaho) (wildlife)
would allow for the taking of sea
lions on the Columbia River and its
tributaries to protect endangered
and threatened species of salmon
and other nonlisted fish species. 164
Cong. Rec. $4344 (daily ed. June 21,
2018). The bill was referred to the
Committee on Commerce, Science,
and Transportation.

S. 3121 (Paul, R-Ky.) (water) would
amend the FWPCA, the SDWA, and
the Water Infrastructure Finance and
Innovation Act of 2014 to require
maximum open and free competition
in procurement for projects receiving
assistance under those Acts. 164 Cong.
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Rec. §4368 (daily ed. June 25, 2018).
The bill was referred to the Committee
on Environment and Public Works.

S. 3133 (Harris, D-Cal.) (energy)
would amend the Farm Security and
Rural Investment Act of 2002 to
clarify certain requirements relating
to solar electric power generation proj-
ects. 164 Cong. Rec. $4410 (daily ed.
June 26, 2018). The bill was referred
to the Committee on Energy and
Natural Resources.

S. 3134 (Harris, D-Cal.) (air) would
address the health and economic
development impacts of nonattain-
ment of federally mandated air quality
standards in the San Joaquin Valley,
California, by designating air quality
empowerment zones. 164 Cong. Rec.
S4410 (daily ed. June 26, 2018). The
bill was referred to the Committee on
Environment and Public Works.

S. 3138 (Wicker, R-Miss.) (water)
would establish a regulatory sys-

tem for marine aquaculture in the
U.S. exclusive economic zone. 164
Cong. Rec. S4410 (daily ed. June 26,
2018). The bill was referred to the
Committee on Commerce, Science,
and Transportation.

S. 3140 (Fischer, R-Neb.) (land use)
would amend the Packers and Stock-
yards Act of 1921 to provide for the
establishment of a trust for the benefit
of all unpaid cash sellers of livestock.
164 Cong. Rec. $4410 (daily ed. June
26, 2018). The bill was referred to the
Committee on Agriculture, Nutrition,
and Forestry.

S. 3146 (Carper, D-Del.) (water)
would amend the CZMA to allow
the District of Columbia to receive
federal funding under such Act. 164
Cong. Rec. $4512 (daily ed. June 27,
2018). The bill was referred to the
Committee on Commerce, Science,
and Transportation.

S. 3168 (Udall, D-N.M.) (land use)
would amend the Omnibus Public
Land Management Act of 2009 to
make Reclamation Water Settlements
Fund permanent. 164 Cong. Rec.
S4734 (daily ed. June 28, 2018). The
bill was referred to the Committee on
Indian Affairs.
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S. 3172 (Portman, R-Ohio) (land use)
would amend Title 54, U.S. Code, to
establish, fund, and provide for the use
of amounts in a National Park Service
Legacy Restoration Fund to address the
maintenance backlog of the National
Park Service. 164 Cong. Rec. 4734
(daily ed. June 28, 2018). The bill was
referred to the Committee on Energy
and Natural Resources.

S. 3176 (McConnell, R-Ky.) (land
use) would establish the Mill Springs
Bacttlefield National Monument in

the state of Kentucky as a unit of the
National Park System. 164 Cong. Rec.
S4734 (daily ed. June 28, 2018). The
bill was referred to the Committee on
Energy and Natural Resources.

H.R. 5995 (Norman, R-S.C.) (cli-
mate change) would prohibit the
National Endowment for the Arts
to make grants to demonstrate how
artists work to show the impact of
climate change in the San Francisco
Bay area and how works of art can
inform, inspire, and empower com-
munities at risk. 164 Cong. Rec.
H4738 (daily ed. June 1, 2018). The
bill was referred to the Committee on
Education and the Workforce.

H.R. 5996 (Bordallo, D-Guam)
(wildlife) would reauthorize and
amend the Coral Reef Conservation
Act of 2000. 164 Cong. Rec. H4775
(daily ed. June 5, 2018). The bill was
referred to the Committee on Natu-
ral Resources and the Committee on
the Judiciary.

H.R. 6007 (LaMalfa, R-Cal.) (land
use) would release certain federal land
in California from wilderness study.
164 Cong. Rec. H4776 (daily ed. June
5, 2018). The bill was referred to the
Committee on Natural Resources.

H.R. 6008 (McEachin, D-Va.) (gov-
ernance) would amend the Outer Con-
tinental Shelf Lands Act to withdraw
the outer continental shelf in the Mid-
Atlantic planning area from disposi-
tion. 164 Cong. Rec. H4776 (daily ed.
June 5, 2018). The bill was referred to
the Committee on Natural Resources.

H.R. 6060 (Moulton, D-Mass.)
(wildlife) would assist in the con-
servation of the North Atlantic right
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whale by supporting and providing
financial resources for North Atlantic
right whale conservation programs
and projects of persons with expertise
required for the conservation of North
Actlantic right whales. 164 Cong. Rec.
H5021 (daily ed. June 8, 2018). The
bill was referred to the Committee on
Natural Resources and the Committee
on the Budget.

H.R. 6064 (Suozzi, D-N.Y.) (land
use) would rename the Oyster Bay
National Wildlife Refuge as the
Congressman Lester Wolff National
Wildlife Refuge. 164 Cong. Rec.
H5021 (daily ed. June 8, 2018). The
bill was referred to the Committee on
Natural Resources.

H.R. 6087 (Cheney, R-Wyo.) (en-
ergy) would authorize the Secretary of
the Interior to recover the cost of pro-
cessing administrative protests for oil
and gas lease sales, applications for per-
mits to drill, and right-of-way applica-
tions. 164 Cong. Rec. H5152 (daily ed.
June 13, 2018). The bill was referred to
the Committee on Natural Resources.

H.R. 6088 (Curtis, R-Utah) (natural
resources) would amend the Mineral
Leasing Act to authorize notifications
of permit to drill. 164 Cong. Rec.
H5152 (daily ed. June 13, 2018). The
bill was referred to the Committee on
Natural Resources.

H.R. 6103 (Velazquez, D-N.Y.)
(governance) would establish a na-
tional commission on the federal re-
sponse to the 2017 natural disasters in
Puerto Rico. 164 Cong. Rec. H5199
(daily ed. June 14, 2018). The bill was
referred to the Committee on Trans-
portation and Infrastructure.

H.R. 6106 (Pearce, R-N.M.) (natu-
ral resources) would amend the En-
ergy Policy Act of 2005 to clarify the
authorized categorical exclusions and
authorize additional categorical ex-
clusions to streamline the oil and gas
permitting process. 164 Cong. Rec.
H5199 (daily ed. June 14, 2018). The
bill was referred to the Committee on
Natural Resources.

H.R. 6107 (Pearce, R-N.M.) (natu-
ral resources) would clarify that BLM
shall not require permits for oil and



48 ELR 10748

gas activities conducted on nonfederal
surface estate to access subsurface
mineral estate that is less than 50%
federally owned. 164 Cong. Rec.
H5199 (daily ed. June 14, 2018). The
bill was referred to the Committee on
Natural Resources.

H.R. 6119 (Rouzer, R-N.C.) (wild-
life) would remove the red wolf from
the list of endangered and threatened
wildlife for North Carolina. 164 Cong.
Rec. H5200 (daily ed. June 14, 2018).
The bill was referred to the Committee
on Natural Resources.

H.R. 6146 (Gosar, R-Ariz.) (land use)
would authorize, direct, expedite, and
facilitate a land exchange in Yavapai
County, Arizona. 164 Cong. Rec.
H5284 (daily ed. June 19, 2018). The
bill was referred to the Committee on
Natural Resources.

H.R. 6166 (Rosen, D-Nev.) (energy)
would require the Secretary of Energy
to develop a solar workforce train-

ing course for certain members of the
Armed Forces. 164 Cong. Rec. H5362
(daily ed. June 20, 2018). The bill was
referred to the Committee on Educa-
tion and the Workforce and the Com-
mittee on Armed Services.

H.R. 6255 (Soto, D-Fla.) (wildlife)
would amend Title 18, U.S. Code, to
establish measures to combat invasive

lionfish. 164 Cong. Rec. H5815 (daily
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ed. June 27, 2018). The bill was referred
to the Committee on the Judiciary and
the Committee on Natural Resources.

H.R. 6267 (Bonamici, D-Or.) (water)
would amend the Federal Ocean Acidi-
fication Research and Monitoring Act
of 2009 to establish an Ocean Acidi-
fication Advisory Board, expand and
improve the research on ocean acidi-
fication and coastal acidification, and
establish and maintain a data archive
system for ocean acidification data and
coastal acidification data. 164 Cong.
Rec. H5974 (daily ed. June 28, 2018).
The bill was referred to the Committee
on Science, Space, and Technology.

H.R. 6270 (Posey, R-Fla.) (water)
would provide for a study by the
Ocean Studies Board of the National
Academies of Science to examine the
impact of ocean acidification and other
stressors in estuarine environments.
164 Cong. Rec. H5974 (daily ed. June
28, 2018). The bill was referred to the
Committee on Science, Space, and
Technology, and the Committee on
Natural Resources.

H.R. 6272 (Abraham, R-La.) (wild-
life) would authorize a special resource
study on the spread vectors of chronic
wasting disease in Cervidae. 164 Cong,
Rec. H5974 (daily ed. June 28, 2018).
'The bill was referred to the Committee
on Agriculture and the Committee on
Natural Resources.
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H.R. 6288 (Moulton, D-Mass.) (wa-
ter) would require research in coastal
sustainability and resilience, and ensure
that the federal government continues
to implement and advance coastal re-
siliency efforts. 164 Cong. Rec. H5974
(daily ed. June 28, 2018). The bill was
referred to the Committee on Natural
Resources and the Committee on Sci-
ence, Space, and Technology.

H.R. 6291 (Rice, R-S.C.) (air) would
exempt from certain requirements of
the CAA incinerator units owned and
operated by a federal, state, or local
law enforcement agency when used for
the sole purpose of destroying contra-
band or household pharmaceuticals.
164 Cong. Rec. H5975 (daily ed. June
28, 2018). The bill was referred to the
Committee on Energy and Commerce.

H. Res. 929 (Bonamici, D-Or.) (wa-
ter) would recognize World Oceans
Day and the necessity to protect,
conserve, maintain, and rebuild the
ocean and its resources. 164 Cong. Rec.
H5021 (daily ed. June 8, 2018). The
bill was referred to the Committee on
Natural Resources and the Committee
on Science, Space, and Technology.

H. Res. 959 (Heck, D-Wash.) (wild-
life) would recognize June 2018 as
National Orca Protection Month. 164
Cong. Rec. H5580 (daily ed. June

22, 2018). The bill was referred to the
Committee on Oversight and Govern-
ment Reform.

In the Courts

These entries summarize recent cases under the following categories: Air, Climate Change, Energy, Governance, Land
Use, Natural Resources, Waste, Water, and Wildlife. The entries are arranged alphabetically by case name within each
category. This material is updated monthly. For archived materials, visit http://www.elr.info/judicial.

AIR

National Environmental Development
Ass'n’s Clean Air Project v. Environmen-
tal Protection Agency, No. 16-1344, 48
ELR 20093 (D.C. Cir. June 8, 2018).
The D.C. Circuit upheld amendments
EPA made to its CAA regional consis-

tency regulations that allow regional

offices to act counter to national poli-
cies when ordered to do so by federal
circuit courts.

New York v. Pruitt, No. 18-cv-4006, 48
ELR 20095 (S.D.N.Y. June 12, 2018).
A district court ordered EPA to issue

federal implementation plans fully re-

solving interstate transport obligations
under the CAA’s “good neighbor” pro-
vision for the 2008 ozone NAAQS.

Wyoming v. United States Bureau of
Land Management, Nos. 18-8027,
-8029, 48 ELR 20091 (10¢h Cir. June
4, 2018). The Tenth Circuit refused
to stay pending interlocutory appeal a
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lower court order staying BLM’s waste
prevention rule, which was issued to
reduce the venting, flaring, and leaking
of natural gas emissions during oil and
gas production activities on onshore

federal land.

CLIMATE CHANGE

Juliana v. United States, No. 6:15-cv-
1517, 48 ELR 20083 (D. Or. May 25,
2018). A district court denied the U.S.
government’s motion to stay discovery
in a lawsuit brought by a group of
youths against the U.S. government
for failing to protect them from cli-
mate change.

Public Employees for Environmental
Responsibility v. Pruitt, No. 17-652, 48
ELR 20085 (D.D.C. June 1, 2018). A
district court ordered EPA to comply
with a FOIA request concerning the
EPA Administrator’s televised statement
that he did not believe human activity
was a primary cause of climate change.

San Juan Citizens Alliance v. United
States Bureau of Land Management, No.
16-cv-376, 48 ELR 20096 (D.N.M.
June 14, 2018). A district court held
BLM violated NEPA when it approved
13 oil and gas leases covering 19,788
acres in the Santa Fe National Forest
without considering the leases’ impacts
on climate change.

ENERGY

Marcellus Shale Coalition v. Department
of Environmental Protection, No. J-73-
2017, 49 ELR 20090 (Pa. June 1, 2018).
Pennsylvania’s highest court largely up-
held a temporary injunction enjoining
the state environmental agency from
enforcing certain regulations governing
unconventional oil and gas operations.

Silfab Solar, Inc. v. United States, No.
18-1718, 48 ELR 20097 (Fed. Cir.
June 15, 2018). The Federal Circuit af-
firmed a lower court decision denying
three Canadian solar manufacturers’
and a U.S. importer’s motion for pre-
liminary injunction to bar the enforce-
ment of presidentially imposed tariffs
on solar products.
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South Carolina v. United States,

No. 1:18-cv-01431, 48 ELR 20092
(D.S.C. June 7, 2018). A district court
granted South Carolina’s motion to
preliminarily enjoin DOE from termi-
nating a mixed-oxide fuel fabrication
facility project currently under con-
struction until the case can be decided
on its merits.

Tindall v. First Solar, Inc., No. 17-
15185, 48 ELR 20101 (9th Cir. June

13, 2018). The Ninth Circuit upheld

the dismissal of shareholders’ derivative
action against a solar panel company
for failing to disclose in financial state-
ments and press releases the existence of
manufacturing and design defects.

GOVERNANCE

Eli Lilly & Co. v. Arla Foods, Inc., No.
17-2252, 48 ELR 20100 (7th Cir. June
15, 2018). The Seventh Circuit upheld
a preliminary injunction barring a
global dairy conglomerate from mak-
ing any claims in its advertisements
that cheese from cows treated with
recombinant bovine somato-tropin
(rbST), an artificial growth hormone,
is dangerous and unhealthy.

LAND USE

Gorsline v. Board of Supervisors of Fair-
feeld Township, No. 67 MAP 2016,

48 ELR 20089 (Pa. June 1, 2018).
Pennsylvania’s highest court reversed
a lower court decision that would have
allowed a company to drill, construct,
develop, and operate unconventional
natural gas wells as a conditional use
in a district zoned for residential and
agricultural uses.

NATURAL RESOURCES

National Parks Conservation Assn v. Se-
monite, Nos. 17-CV-01361, -01574, 48
ELR 20086 (D.D.C. May 24, 2018). A
district court dismissed groups’ NEPA
and CWA claims against the U.S.
Army Corps of Engineers in connection
with its approval of a 17-mile transmis-
sion line across the James River near
historic Jamestown, Virginia.
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Western Organization of Resource Coun-
cils v. Zinke, No. 15-5294, 48 ELR
20098 (D.C. Cir. June 19, 2018). The
D.C. Circuit afirmed a lower court
decision granting DOI’s motion to dis-
miss an order compelling it to update
the EIS for the federal coal manage-

ment program.

WASTE

Bartlett v. Honeywell International
Inc., No. 17-1907, 48 ELR 20088 (2d
Cir. May 25, 2018). The Second Cir-
cuit afirmed a lower court decision
that CERCLA preempts state tort law
claims brought by residents living near
the Onondaga Lake Superfund site.

WATER

Georgia v. Pruitt, No. 2:15-cv-79, 48
ELR 20094 (S.D. Ga. June 8, 2018). A
district court granted 11 states’ motion
to preliminarily enjoin EPA and the
U.S. Army Corps of Engineers from
implementing the “waters of the United

States” rule, also known as the
WOTUS rule or Clean Water Rule.

New York v. Pruitt, Nos. 18-CV-1030,
-1048, 48 ELR 20084 (S.D.N.Y. May
29, 2018). A district court denied the
U.S. government’s request to transfer
to the Southern District of Texas two
cases challenging the Trump Adminis-
tration’s delay of the Clean Water Rule.

Ohio Valley Environmental Coalition,
Inc. v. Pruitt, No. 17-1430, 48 ELR
20099 (4th Cir. June 20, 2018). The
Fourth Circuit reversed a lower court’s
grant of summary judgment requiring
EPA and West Virginia to address coal
mining-related water pollution.

WILDLIFE

California Cattlemen’s Ass'n v. United
States Fish ¢ Wildlife Service, No. 1:17-
cv-01536, 48 ELR 20087 (D.D.C.
May 29, 2018). A district court denied
motions to dismiss a lawsuit challeng-
ing the federal designation of over

1.8 million acres in the Sierra Nevada
mountains as critical habitat for three
amphibian species.
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These entries cover the period June 1, 2018, through June 30, 2018. Citations are to the Federal Register (FR). Entries
below are organized by Final Rules, Proposed Rules, and Notices. Within each section, entries are further subdivided by
the subject matter area, with entries listed chronologically. This material is updated monthly. For archived material, visit

http://elr.info/daily-update/archives.

Final Rules

AIR

EPA redesignated the Greenville-Spar-
tanburg, South Carolina, fine particu-
late matter (PM, ,) unclassifiable area to
unclassifiable/attainment for the 1997

primary and secondary annual PM,
NAAQS. 83 FR 25390 (6/1/18).

EPA granted lowa, Kansas, Missouri,
Nebraska, Lincoln-Lancaster County,
Neb., and Omaha, Neb., delegation of
authority for new source performance
standards and NESHAPs, including
maximum achievable control technol-

ogy standards. 83 FR 25832 (6/1/18).

EPA established air quality designations
for certain areas of the United States,
including areas of Indian country, for
the 2015 primary and secondary ozone
NAAQS; except for eight counties in
the San Antonio, Texas, metropolitan
area for which the Agency intends

to issue final designations by July 17,
2018, all areas of the country have now
been issued designations. 83 FR 25776
(6/4/18).

EPA, due to adverse comment of the di-
rect final rule issued on April 13, 2018,
withdrew its delegation of authority

for implementation and enforcement

of certain new source performance
standards and NESHAPs to the New
Mexico Environmental Department. 83

FR 25936 (6/5/18).

EPA announced that it is proposing to
deny CAA §126(b) petitions submitted
by Delaware and Maryland concerning
interstate pollution; the states failed to
demonstrate that the sources identified
in the petitions emit or would emit in
violation of the CAA’s “good neighbor”
provision. 83 FR 26666 (6/8/18).

EPA finalized the updated Outer Con-
tinental Shelf (OCS) air regulations
for New Jersey to regulate emissions
from OCS sources in accordance with
onshore requirements. 83 FR 30050
(6/27/18).

SIP Approvals: Alabama (redesigna-
tion of the Pike County lead nonat-
tainment area to attainment) 83 FR
28543 (6/20/18). Alaska (interstate
transport requirements for the 2010
nitrogen dioxide and sulfur dioxide
NAAQS) 83 FR 29449 (6/25/18); (in-
terstate transport requirements for the
2012 fine particulate matter NAAQS)
83 FR 30048 (6/27/18). Arizona (sec-
ond 10-year maintenance plan for

the Douglas maintenance area for the
1971 NAAQS for sulfur dioxide) 83
FR 26596 (6/8/18). Arkansas (revisions
to minor new source review program)
83 FR 30553 (6/29/18). California
(Butte County air quality management
district new source review permitting
program for new and modified sources)
83 FR 26222 (6/6/18). Idaho (ozone
requirement for crop residue burning)
83 FR 28382 (6/19/18). lowa (updates
and clarifications, plus approval of
CAA §111(d) plan and operating per-
mits program) 83 FR 26599 (6/8/18);
(amendment to administrative consent
order for grain processing corpora-
tion) 83 FR 30348 (6/28/18). Maine
(infrastructure requirements for the
2008 lead, 2008 ozone, and 2010 ni-
trogen dioxide NAAQS) 83 FR 28157
(6/18/18). Michigan (regional haze
progress report) 83 FR 25375 (6/1/18);
(revisions to volatile organic compound
rules) 83 FR 30571 (6/29/18). Minne-
sota (regional haze progress report) 83
FR 30350 (6/28/18). Missouri (trans-
portation conformity for the St. Louis
area) 83 FR 26598 (6/8/18). Montana
(revisions to prevention of significant
deterioration permitting program) 83
FR 29694 (6/26/18). Nebraska (region-
al haze) 83 FR 30352 (6/28/18). New

Hampshire (one-hour sulfur dioxide
primary NAAQS nonattainment plan)
83 FR 25922 (6/5/18). New York (trans-
portation conformity determination)
83 FR 26597 (6/8/18). Pennsylvania
(emissions statement requirement for
the 2008 ozone NAAQS) 83 FR 26221
(6/6/18); (removal of Department of
Environmental Protection gasoline vol-
atility requirements for the Pitesburgh-
Beaver Valley Area) 83 FR 27901
(6/15/18). South Carolina (revisions to
definitions and open burning regula-
tion) 83 FR 29451 (6/25/18); (revisions
to air pollution control standards) 83
FR 29455 (6/25/18); (revision to defini-
tion of volatile organic compounds)

83 FR 29696 (6/26/18). South Dakota
(revisions to permitting rules) 83 FR
29698 (6/26/18). Texas (infrastructure
and interstate transport for the 2012
fine particulate macter NAAQS) 83
FR 25920 (6/5/18). Virginia (emissions
statement rule certification for the 2008
ozone NAAQS) 83 FR 25378 (6/1/18).
Wisconsin (regional haze progress re-
port) 83 FR 27910 (6/15/18).

GOVERNANCE

EPA removed the Mentor Protégé Pro-
gram from its acquisition regulations.

83 FR 28772 (6/21/18).

TOXIC SUBSTANCES

EPA added a nonylphenol ethoxylates
(NPEs) category to the list of toxic
chemicals subject to reporting under
EPCRA §313 and Pollution Preven-
tion Act §6607; short-chain NPEs are
highly toxic to aquatic organisms and
longer chain NPEs, while not as toxic
as short-chain NPEs, can break down
in the environment to short-chain
NPEs and nonylphenol, both of which
are highly toxic to aquatic organisms.
83 FR 27291 (6/12/18).
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EPA finalized reporting requirements
for the TSCA Mercury Inventory. 83
FR 30054 (6/27/18).

WASTE

EPA approved Oklahoma’s coal com-
bustion residuals state permit program.

83 FR 30356 (6/28/18).

WATER

EPA delegated authority to the New
Hampshire Department of Environ-
mental Services to implement and en-
force the federal plan requirements for
sewage sludge incineration units con-
structed on or before October 14, 2010.
83 FR 29458 (6/25/18).

EPA amended the Water Infrastructure
Finance and Innovation Act (WIFIA)
regulations to clarify the process for,
and conditions under which, a recipient
of WIFIA credit assistance can include
previously incurred costs. 83 FR 29691
(6/26/18).

EPA withdrew a designated ocean-
dredged material disposal site, the
Grays Harbor Eight Mile Site, from the
Agency’s regulation and management.
83 FR 29706 (6/26/18).

WILDLIFE

FWS removed the Hidden Lake blue-
curls from the Federal List of Endan-
gered and Threatened Plants because
threats to the species have been elimi-
nated or reduced to the point where it
no longer meets the definition of an
endangered or threatened species under

the ESA. 83 FR 25392 (6/1/18).

Proposed Rules

AIR

EPA proposed to redesignate the
Etowah County, Alabama, fine particu-
late matter (PM, ,) unclassifiable area to
attainment for the 2006 primary and
secondary 24-hour PM, ; NAAQS. 83
FR 25422 (6/1/18).

NEWS & ANALYSIS

EPA proposed to approve Florida’s state
plan for implementing and enforcing
the emissions guidelines for exist-

ing commercial and industrial solid

waste incineration units. 83 FF 25633
(6/4/18).

EPA proposed to approve Alabama’s
state plan for implementing and enforc-
ing the emissions guidelines applicable
to existing commercial and industrial
solid waste incineration units. 83 FR

25983 (6/5/18).

EPA proposed to retain the primary
NAAQS for sulfur oxides without revi-
sion. 83 FR 26752 (6/8/18).

EPA proposed amendments to the 2016
new source performance standards and
emission guidelines for commercial and
industrial solid waste incineration units
to clarify implementation of the stan-
dards and to make technical corrections
to address certain testing and monitor-
ing issues, and inconsistencies within
the standards. 83 FR 28068 (6/15/18).

EPA proposed to update requirements
for outer continental shelf (OCS)
sources for the Santa Barbara County
air pollution control district to regulate
emissions from OCS sources in accor-
dance with onshore OCS requirements.
83 FR 28795 (6/21/18).

EPA proposed to grant the Allegheny
County Health Department’s voluntary
withdrawal from EPA’s delegation of
authority to enforce chemical accident
prevention regulations under CAA
§112(1). 83 FR 29085 (6/22/18).

SIP Proposals: Arizona (nonattain-
ment plan for the Miami 2010 one-
hour sulfur dioxide primary NAAQS)
83 FR 27938 (6/15/18). Arkansas
(interstate transport requirements

for the 2012 fine particulate matter
NAAQS and definition update) 83 FR
30622 (6/29/18). California (Maricopa
County air quality department new
source review permitting program

for new and modified sources) 83 FR
26912 (6/11/18); (prevention of signifi-
cant deterioration permitting program
for new and modified sources in the
Placer County air pollution control
district) 83 FR 27738 (6/14/18); (new
source review permitting program for
new and modified sources in the San
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Diego County air pollution control
district) 83 FR 29483 (6/25/18). Colo-
rado, Montana, North Dakota, South
Dakota, and Wyoming (interstate
transport requirements for the 2010
sulfur dioxide NAAQS) 83 FR 25617
(6/4/18). Connecticut (volatile organic
compound emissions from consumer
products and architectural and in-
dustrial maintenance coatings) 83 FR
25615 (6/4/18); (prevention of signifi-
cant deterjoration permitting program
for greenhouse gases) 83 FR 27936
(6/15/18). Florida (redesignation of the
Hillsborough County lead nonattain-
ment area to attainment) 83 FR 28402
(6/19/18). Idaho (incorporation by
reference of federal regulations) 83 FR
30626 (6/29/18). Missouri (infrastruc-
ture requirements for the 2012 fine par-
ticulate matter NAAQS) 83 FR 25979
(6/5/18); (redesignation of the Missouri
portion of the St. Louis-St. Charles-
Farmington, MO-IL ozone nonattain-
ment area to attainment) 83 FR 29486
(6/25/18). Nebraska (particulate emis-
sions) 83 FR 25975 (6/5/18); (rules of
practice and procedure) 83 FR 25977
(6/5/18). New York (revision to sulfur-
in-fuel limits) 83 FR 29723 (6/26/18).
North Carolina (new source review
requirements for fine particulate matter
NAAQS) 83 FR 28789 (6/21/18). Ohio
(2012 fine particulate matter NAAQS
for the Cleveland nonattainment area)
83 FR 25608 (6/4/18). Pennsylvania
(interstate transport requirements

for the 2012 fine particulate matter
NAAQS) 83 FR 27732 (6/14/18); (re-
moval of Department of Environmental
Protection gasoline volatility require-
ments for the Pittsburgh-Beaver Valley
Area) 83 FR 27937 (6/15/18). Rhode
Island (volatile organic compound
emissions, nitrogen oxide emissions,
sulfur content in fuel requirements,
and associated general definitions) 83
FR 25981 (6/5/18). South Carolina (re-
gional haze plan and prong 4 (visibility)
for the 2012 fine particulate matter,
2010 nitrogen dioxide, 2010 sulfur di-
oxide, and 2008 ozone NAAQS) 83 FR
25604 (6/4/18). Tennessee (PSD and
nonattainment new source review regu-
lations in Knox County) 83 FR 28568
(6/20/18); (determination of baseline
actual emissions for new source review
regulations) 83 FR 28577 (6/20/18);
(regional haze plan and infrastructure
requirements for the 2012 fine particu-
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late matter, 2010 nitrogen dioxide, and
2010 sulfur dioxide NAAQS) 83 FR
28582 (6/20/18); (attainment plan for
Sullivan County sulfur dioxide nonat-
tainment area) 83 FR 30609 (6/29/18).
Texas (reasonably available control
technology in the Houston-Galveston-
Brazoria ozone nonattainment area)

83 FR 29727 (6/26/18). Vermont (in-
frastructure requirements for the 2012
fine particulate matter NAAQS) 83
FR 30598 (6/29/18). Washington (in-
terstate transport requirements for the
2012 fine particulate matter NAAQS)
83 FR 30380 (6/28/18). West Virginia
(regional haze plan and visibility re-
quirements for 2010 sulfur dioxide and
2012 fine particulate matter NAAQS)
83 FR 27734 (6/14/18); (minor new
source review permitting) 83 FR 28179
(6/18/18).

GOVERNANCE

The federal agencies issued their semi-
annual regulatory agendas to update
the public about regulations and major
policies currently under development,
reviews of existing regulations and ma-
jor policies, and rules and major poli-
cymakings completed or canceled since
the last agenda. EPA’s agenda can be
found at 83 FR 27197 (6/11/18).

EPA proposed to promulgate regula-
tions that increase consistency and
transparency in considering costs and
benefits when making regulatory deci-
sions. 83 FR 27524 (6/13/18).

NATURAL RESOURCES

CEQ proposed to update its imple-
menting regulations for the procedural
provisions of NEPA to ensure a more
efficient, timely, and effective NEPA
process consistent with the statute’s
national environmental policy. 83 FR
28591 (6/20/18).

WASTE

EPA proposed to approve revisions to
North Dakota’s state hazardous waste
program under RCRA. 83 FR 25986
(6/5/18).

ENVIRONMENTAL LAW REPORTER

EPA proposed to approve revisions to
the District of Columbia’s hazardous
waste program under RCRA. 83 FR
26917 (6/11/18).

EPA proposed to authorize revisions to
Hawaii’s hazardous waste management
program under RCRA. 83 FR 29520
(6/25/18).

WATER

EPA proposed to establish no new
hazardous substance spill prevention
requirements under CWA §311; the
Agency issued the proposal to comply
with a 2016 consent decree. 83 FR
29499 (6/25/18).

WILDLIFE

FWS proposed to remove the Colorado
butterfly plant from the Federal List of
Endangered and Threatened Plants due
to the species’ recovery. 83 FR 26623
(6/8/18).

FWS announced its 90-day finding on
petitions to add the Dixie Valley toad
and the Oregon vesper sparrow to, and
to remove the Yellow-billed cuckoo
from, the ESA list of threatened and
endangered species; the agency deter-
mined that the petitioned action may
be warranted and initiated a status re-
view. 83 FR 30091 (6/27/18).

FWS proposed to replace existing
regulations governing the nonessential
experimental population designation of
the red wolf under ESA §10(j). 83 FR
30382 (6/28/18).

Notices

LAND USE

The U.S. Forest Service seeks comment
on its revised land management plans
for the Malheur, Umatilla, and Wal-
lowa-Whitman National Forests. 83 FR
30101 (6/27/18).

8-2018

TOXIC SUBSTANCES

EPA announced the availability of the
final Strategic Plan to Promote the De-
velopment and Implementation of Al-
ternative Test Methods Supporting the
TSCA. 83 FR 30167 (6/27/18).

EPA announced a new policy for as-
signing and applying unique identifiers
for TSCA chemical substances. 83 FR
30168 (6/27/18).

EPA announced the availability of three
guidance documents on expanded ac-
cess to TSCA confidential business in-
formation. 83 FR 30171 (6/27/18).

EPA announced the availability of and
secks comment on its Guidance for
Creating Generic Names for Confidential
Chemical Substance Identity Report-

ing Under the TSCA. 83 FR 30173
(6/27/18).

WASTE

EPA seeks comment on three provisions
in the Brownfields Utilization, Invest-
ment, and Local Development Act: the
authority to increase the per-site clean-
up grant amounts to $500,000; the new
multipurpose grant authority; and the
new small community assistance grant

authority. 83 FR 29782 (6/26/18).

WATER

EPA announced it intends to approve
revisions to Nevada’s Public Water Sys-
tem Supervision Program; the revisions
adopt the Ground Water Rule, the
Long Term 2 Enhanced Surface Water
Treatment Rule, the Revised Total
Coliform Rule, and the Stage 2 Disin-
fectants and Disinfection Byproducts
Rule. 83 FR 26456 (6/7/18).

The president issued Exec. Order No.
13840, Ocean Policy to Advance the
Economic, Security, and Environmen-
tal Interests of the United States; the
order revokes Exec. Order No. 13547
of July 19, 2010, Stewardship of the
Ocean, Our Coasts, and the Great
Lakes, and puts more emphasis on na-
tional security concerns. 83 FR 29431
(6/22/18).
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NOAA and EPA announced their pro-
posed finding that Georgia has satisfied
the conditions of its coastal nonpoint

pollution control program. 83 FR
29761 (6/26/18).

NOAA requests comment on its Science
and Technology for America’s Oceans:

A Decadal Vision report, which seeks

to provide guidance for U.S. federal
agencies and nonfederal sectors to align
their resources and areas of expertise,
furcher improve our knowledge and
stewardship of the ocean, address issues
of national and global importance, and
inform decisionmaking for the coming

decade. 83 FR 30420 (6/28/18).

WILDLIFE

FWS initiated five-year status reviews
for 50 species in California, Nevada,
and the Klamath Basin of Oregon un-
der the ESA. 83 FR 28251 (6/18/18).

FWS seeks comment on a summary
report detailing analysis of the use of an
updated collision risk model to predict
the number of golden and bald eagles
that may be killed at new wind facili-
ties. 83 FR 28858 (6/21/18).

EPA entered into a proposed stipulated
order of partial dismissal to address
ESA claims that it failed to consult
with FWS and NMES regarding water
quality standards adopted by Washing-
ton; the order requires EPA to complete
an ESA-effects determination for its
February 11, 2008, approval of Wash-
ington’s revised ammonia criteria, and,
as appropriate, request initiation of any
necessary ESA consultations. 83 FR
29113 (6/22/18).

NEWS & ANALYSIS

DOJ NOTICES OF
SETTLEMENT

United States v. Stevens, No. 2:18-cv-
00402 (D. Utah May 24, 2018). A set-
tling CERCLA defendant must sell site
property and pay 75% of the net pro-
ceeds to the EPA Hazardous Substance
Superfund in reimbursement of U.S.
response costs incurred at the North
Salt Lake HazMat site in Salt Lake
City, Utah; the United States will pay
$302,950 to the EPA Hazardous Sub-
stance Superfund to resolve the alleged
liability of DOD, the Defense Logistics
Agency, and DLA Disposition Services.
83 FR 25493 (6/1/18).

United States v. Capt. Millions III, LLC,
No. 1:18-cv-196 (D. Haw. May 24,
2018). Settling CWA defendants liable
for violations related to commercial
longline fishing vessel operations based
out of Honolulu, Hawaii, must perform
corrective measures to remedy the vio-
lations and prevent future ones. 83 FR

25494 (6/1/18).

United States v. Akron, City of, No. 09-
cv-00272 (N.D. Ohio June 5, 2018). A
settling CWA defendant that operates a
municipal wastewater treatment facility
and sewer system entered into a second
amended consent decree that modifies
certain elements of a court-approved
plan to address overflows from the
operator’s combined sewer system and
bypasses around secondary treatment at
its wastewater treatment facility. 83 FR
27350 (6/12/18).

United States v. Felman Production,
LLC, No. 3:18-cv-01003 (S.D. W. Va.
June 6, 2018). A settling CAA defen-
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dant that failed to comply with opacity
standards, performance testing and
monitoring requirements, and good

air pollution control practices at its
silicomanganese facility in Letart, West
Virginia, must install pollution-control
measures, conduct additional monitor-
ing for pollution, and pay a $200,000
civil penalty, equal shares of which are
to be allocated between the United
States and the state of West Virginia.
83 FR 28012 (6/15/18).

United States v. Noble, No. 4:16-cv-
06178-SBA (N.D. Cal. June 11, 2018).
A settling CWA and ESA defendant
that discharged pollutants into waters
of the United States without a permit
and that took protected species must re-
move the offending material, restore the
impacted areas, enhance fish habitat,
and pay a civil penalty. 83 FR 28449
(6/19/18).

United States v. TWOL LLC, No. 1:18-
cv-00242 (D. Haw. June 21, 2018). Set-
tling CWA defendants that discharged
oily waste from a commercial fishing
vessel’s bilge and that failed to provide
sufficient capacity to retain oily bilge
water onboard the vessel must repair
the vessel to reduce the quantity of
oily waste generated during a fishing
voyage, provide crewmembers with
training on the proper handling of oily
wastes, document proper oily waste
management and disposal after return-
ing to port, submit compliance reports
to the U.S. Coast Guard and DOJ,
and pay a civil penalty. 83 FR 30459
(6/28/18).
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In the State Agencies

The entries below cover state regulatory developments during the month of June 2018. The entries are arranged by state,
and within each section, entries are further subdivided by subject matter. For material previously reported, visit heep://elr.
info/administrative/state-updates/archive.

ALASKA

WASTE

The Alaska Department of Environ-
mental Conservation, U.S. Coast
Guard, and EPA seek input on struc-
tural changes to the Alaska Federal/
State Preparedness Plan for Response
to Oil and Hazardous Substance Dis-
charges/Release and 10 Sub-Area Plans
to a Regional Plan and four Area Plans.
The new planning structure would
contain the same information as is cur-
rently housed under the existing plan-
ning structure, but with formatting
that would be more consistent with the
National Contingency Plan and Na-
tional Response Framework. See https://
aws.state.ak.us/OnlinePublicNotices/
Notices/ View.aspx?id=190419.

CALIFORNIA

TOXIC SUBSTANCES

The Office of Environmental Health
Hazard Assessment proposed amend-
ments to CaL. CobpE REgs. tit. 27,
§25603. The proposed amendment
would modify the safe-harbor warning
content for on-product warnings for
exposures to listed chemicals in pesti-
cides. See https://oal.ca.gov/wp-content/
uploads/sites/28/2018/06/23z-2018.pdf
(p. 903).

The Department of Pesticide Regula-
tion proposed to amend CaL. Cobg
REgs. tit. 3, §6000, concerning
groundwater protection areas. The
revisions would add new groundwater
protection areas that were identified
based on pesticide detections. See

heeps://oal.ca.gov/wp-content/uploads/
sites/28/2018/05/212-2018.pdf (pp.
794-97).

WASTE

The California Department of Resourc-
es Recycling and Recovery proposed

to add §17988 to CaL. CopE REGs.

tit. 14-7-4. The proposal would clarify
administrative procedures and establish
the administrative certification fee for
the Reusable Grocery Bag Program. See
heeps://oal.ca.gov/wp-content/uploads/
sites/28/2018/06/242-2018.pdf (pp.
919-20).

WATER

The Office of Environmental Health
Hazard Assessment announced the
availability of the revised draft techni-
cal support document for proposed
updates to Public Health Goals for
cis- and trans-1,2-dichloroethylene

in drinking water. The Public Health
Goals are used by the State Water Re-
sources Control Board in setting Cali-
fornia’s drinking water standards. See

heeps://oal.ca.gov/wp-content/uploads/
Sites/28/2018/06/222—2018.pdf (p. 876).

DELAWARE

AIR

The Department of Natural Resources
and Environmental Control proposed
amendments to 7-60-1101 DEL. Ap-
MIN. CopE §2 and 7-60-1102 DEL.
Apwmin. Copk §15. The proposed
amendments would clarify that removal
of lead-containing coatings from water
tanks by dry abrasive blasting is no
longer exempt from obtaining a permit,
and add definitions needed for the new

permit requirement. See htep://regula-
tions.delaware.gov/register/june2018/
proposed/21%20DE%20Reg%20
958%2006-01-18.pdf.

FLORIDA

GOVERNANCE

The Department of Health proposed

to revise FLA. ADMIN. CODE ANN. r.
64E-1, Certification of Environmental
Testing Laboratories. The proposed rule
amendments incorporate by reference
the updated consensus environmental
testing certification standards, as re-
vised in 2016. They also incorporate
revised language for on-site laboratory
assessments performed by third-party
contractors and reduce the related fees
charged by the Department. See https:/
www.flrules.org/Gateway/ View_notice.
asp?id=20469248.

GEORGIA

WASTE

The Environmental Protection Divi-
sion proposed amendments to Ga.
Cowmp. R. & ReGs. 391-3-19, Hazard-
ous Site Response. The revisions are
intended to modernize the state soil
and groundwater cleanup standards
(risk reduction standards) to reflect the
most current risk assessment methodol-
ogy and standard industry practices.
Other amendments include clarifying
the Brownfield notification exemption,
allowing the Director to designate EPA
removal actions as compliant with Type
5 cleanup standards, and providing ap-
propriate deed language for properties
needing corrective action and those
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with continuing obligations. See https://
epd.georgia.gov/chapter-391-3-19-rules-

hazardous-site-response.

IDAHO

AIR

The Department of Environmental
Quality proposed amendments to
IpanO ADMIN. CODE 1. 58.01.01. The
proposed amendments would allow
farmers to pay the required fees after
burning crop residue instead of prior
to burning crop residue. See https://ad-
minrules.idaho.gov/bulletin/2018/06.
pdf (pp. 123-24).

TOXIC SUBSTANCES

The Department of Environmental
Quality proposed to revise IpaHO AD-
MIN. CoDE r. 58.01.24 and the associat-
ed guidance manual to reflect updated
toxicity criteria established by EPA. The
proposed revisions would update por-
tions of the rule that are pertinent to
evaluation of petroleum release sites in
order to promote consistent corrective
action decisionmaking at these sites.
See https://adminrules.idaho.gov/bul-
letin/2018/06.pdf (pp 125-26).

ILLINOIS

WASTE

The Pollution Control Board proposed
amendments to ILL. ADMIN. CODE

tit. 35, §§702, 705, 720, and 721.

The proposed amendments would
incorporate amendments adopted

by EPA during 2016 and 2017, and
make numerous corrections and
nonsubstantive stylistic revisions. See
http://www.cyberdriveillinois.com/
departments/index/register/volume42/
register_volume42_issue24.pdf (pp.
9633-10350).

NEWS & ANALYSIS
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IOWA

KENTUCKY

WASTE

The Environmental Protection Com-
mission proposed amendments to Iowa
ApMiN. CODE r. 567-119, 567-123, and
567-211. The proposed amendments
would incorporate EPA’s recent termi-
nology change to 40 C.E.R. 262.13
regarding hazardous waste generator
categories and provide clarification
regarding regulatory requirements. See
https://www.legis.iowa.gov/docs/aco/
bulletin/06-06-2018.pdf (pp. 3010-20).

WATER

The Soil Conservation and Water Qual-
ity Division proposed amendments to
Iowa Apmin. Copk r. 27-16. The pro-
posed amendments would add new eli-
gible practices, identify applicable stan-
dards for urban infrastructure program
projects, and remove the application

of the 50 percent cost-share limitation
to edge-of-field practices and land uses
changes. See https://www.legis.iowa.
gov/docs/aco/bulletin/06-20-2018.pdf
(pp. 3153-55).

KANSAS

WASTE

The Kansas Department of Health
and Environment proposed to adopt
new regulations, Kan. Apmin. ReGs.
28-35-800, 28-35-802, 28-35-803,
28-35-804, and 28-35-805, regarding
naturally occurring radioactive material
and technologically enhanced natu-
rally occurring radioactive material.

A hearing will be held September 27,
2018. Comments are due September
28, 2018. See http:/[www.kssos.org/
pubs/register/2018/Vol_37 No_23_
June_7_2018_pages-599-642.pdf (pp.
635-306).

WATER

The Department for Environmental
Protection proposed amendments to
Ky. ApmiN. REgs. 401-5. The amend-
ments would ensure that Kentucky
pollution discharge elimination sys-
tem (KPDES) permits issued under
the KPDES permitting program are
legally sound and in compliance. See
heep://www.lrc ky.gov/kar/contents/
registers/44Ky_R_2017-18/12_june.pdf
(pp- 2578-635).

LOUISIANA

WASTE

The Department of Environmental
Quality proposed amendments to La.
ApminN. Cope tit. 33 XI. The proposed
amendments would incorporate chang-
es made to 40 C.E.R. Parts 280 and
281, including: adding periodic opera-
tion and management requirements for
UST systems; addressing UST systems
that were previously deferred from
certain regulations; adding new release
prevention and detection technologies;
updating codes of practice; and mak-
ing editorial corrections and technical
amendments. See http://www.doa.
la.gov/ost/REG/1806/1806.pdf (pp.
1109-50).

MAINE

AIR

The Department of Environmental
Protection proposed to create Chapter
166, Industrial Cleaning Solvents. In
2006, EPA published a control tech-
nique guideline (CTG) recommending
volatile organic compound controls for
industrial cleaning solvents. The pro-
posal would incorporate this CTG into
a new rule, which will be submitted to



48 ELR 10756

EPA for approval in Maine’s SIP. See
htep://www.maine.gov/sos/cec/rules/
notices/2018/053018.html.

WASTE

The Department of Environmental Pro-
tection proposed amendments to Chap-
ters 850, Identification of Hazardous
Waste; 851, Standards for Generators of
Hazardous Waste; 852, Land Disposal
Restrictions; and 858, Universal Waste
Rules. The proposed amendments
would incorporate new and revised
regulations promulgated by EPA un-
der the Solid Waste Disposal Act. See
https://www.maine.gov/sos/cec/rules/
notices/2018/061318.html.

The Department of Environmental
Protection proposed amendments to
Chapter 418, Solid Waste Management
Rules: Beneficial Use of Solid Wastes.
The proposed amendments would cre-
ate new exemptions addressing the
beneficial use of several different waste
streams; provide updated and consoli-
dated general standards for beneficial
use projects; replace constituent values
for “Screening Standards for Beneficial
Use” with current, risk-based values
based on “Regional Screening Levels
for Chemical Contaminants at Su-
perfund Sites” methodology; provide
additions and revisions to licensing
standards for tires and dredge material;
and update “Fuel Substitution” provi-
sions. See https://www.maine.gov/sos/
cec/rules/notices/2018/061318.html.

The Department of Environmental
Protection proposed to amend Chapter
415, Reasonable Costs for Handling,
Transportation, and Recycling of Elec-
tronic Wastes. The proposed changes,
which are in response to changes in
state law, include the addition of 3D
printers as covered devices; changes to
the method for calculating payment
for the recycling of monitors and print-
ers so that the cost of recycling is paid
according to market share and no lon-
ger brand-sorted, with the result that
historic manufacturers will no longer
be billed for recycling; and moving

the due date for annual manufacturer
registrations to April 1. See http://
www.maine.gov/sos/cec/rules/notic-

€s/2018/053018.heml.

ENVIRONMENTAL LAW REPORTER

WATER

The Department of Environmental
Protection proposed to amend Chapter
310, Wetlands and Waterbodies Pro-
tection. The amendment would limit
the definition of certain “wetlands of
special significance” to include contigu-
ous wetlands within a 250-foot radius
unless the department determines that
the activity may unreasonably adversely
affect the protected resource that creat-
ed the special significance designation.
The proposed rulemaking would also
add shoreline stabilization projects to
the list of projects that may be consid-
ered in wetlands of special significance
subject to an alternatives analysis and
clarifies the definitions of “emergent
marsh vegetation” and “peatland.” See
heep://www.maine.gov/sos/cec/rules/
notices/2018/053018.html.

WILDLIFE

The Department of Marine Resources
proposed amendments to Chapter 7,
Requirements for Municipalities Hav-
ing Shellfish Conservation Programs.
The proposed amendments would
clarify existing requirements by reorga-
nizing sections to be more understand-
able and improving the wording of the
regulation; provide greater consistency
with regard to the establishment of
deadlines; and ensure that components
of municipal shellfish management
plans are consistent with what the law
allows. See https://www.maine.gov/sos/
cec/rules/notices/2018/060618.html.

MINNESOTA

WATER

The Minnesota Pollution Control
Agency secks comment on the proposed
Watershed Restoration and Protection
Strategy and TMDL reports for the
Mississippi River Headwaters Water-
shed. The Watershed Restoration and
Protection Strategy report is heavily fo-
cused on protection of the high-quality
waters of the Mississippi River Head-
waters Watershed, while the TMDL is
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focused on the restoration of two lakes
in Beltrami County, Lake Irving and
Little Turtle. See https://mn.gov/admin/
assets/SR42_49%20-%20Accessible_
tem36-341551.pdf (pp. 1529-31).

The Minnesota Pollution Control
Agency seecks comment on the proposed
Watershed Restoration and Protec-

tion Strategies and TMDL reports for
the Lake Superior North Watershed.
See https://mn.gov/admin/assets/
SR42_51%20-%20Accessible_tcm36-
342907.pdf (pp. 1563-65).

MISSOURI

AIR

The Department of Natural Resources
proposed amendments to Mo. Cobe
REGs. ANN. tit. 10, §§10-2, 10-5,

and 10-6. The proposed amendments
would, among other things, remove
obsolete provisions; reduce regulatory
burden on facilities; remove unneces-
sary restrictive words; incorporate new
emissions standards, updates, and clari-
fications; and clarify rule language on
testing, reporting, and other items. A
hearing will be held August 30, 2018.
Comments are due September 6, 2018.
See https:/[www.sos.mo.gov/CMSImag-
es/AdRules/moreg/2018/v43n12Junel5/
v43n12a.pdf (pp. 1266-328).

The Department of Natural Resources
proposed amendments to Mo. Cobe
REGs. ANN. tit. 10, §§10-2.260,
2.300, 5.500, 5.530, 5.540, 6.070,
6.075, 6.080, 6.120, 6.130, 6.161,
6.241, 6.250, 6.280, 6.300, and 6.380.
The proposed amendments would,
among other things, remove obsolete
provisions; reduce regulatory burden
on facilities; incorporate by reference
new emission standards, updates, and
clarifications to 40 C.F.R. 60, 61, and
63; and clarify rule language on testing,
reporting, and other items. A hearing
will be held August 30, 2018. Com-
ments are due September 6, 2018. See
heeps://www.sos.mo.gov/CMSImages/
AdRules/moreg/2018/v43n12Junel5/
v43n12a.pdf (pp. 1266-1328).
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WATER

The Clean Water Commission pro-
posed amendments to Mo. Cobpe
REGs. ANN. tit. 10, §20-2. The amend-
ments would bring definitions up to
date to match updated statutes, federal
regulations, and terminology; and
remove duplication and unnecessary
restrictive words. See hteps://www.
sos.mo.gov/CMSImages/AdRules/
moreg/2018/v43n11Junel/v43nlla.pdf
(pp. 1148-53).

NEW HAMPSHIRE

WATER

The Department of Environmental
Services proposed amendments to N.H.
Cope Apmin. R. Env-Dw 800. The
proposed amendments would ensure
equivalency with federal requirements,
clarify existing requirements and up-
date cross-references, and replace the
term “owner” with “O/O” to reflect
the change in terminology required by
EPA. See http://www.gencourt.state.
nh.us/rules/register/2018/june-7-18.pdf

(pp. 1-2).

NEW MEXICO

WATER

The New Mexico Water Quality Con-
trol Commission proposed amend-
ments to N.M. Copk R. §20.7.5,
Wastewater Facility Construction
Loans. The amendments would expand
the scope of projects and borrowers eli-
gible for consideration for funding pur-
suant to the Wastewater Facility Con-
struction Loan Act, in addition to other
changes. A hearing will be held August
14, 2018. See htep://164.64.110.239/
nmregister/xxix/xxix10/WQCC_Eng-
lish.hem.

NORTH CAROLINA

OHIO

WASTE

The Department of Environmental
Quality proposed amendments to
15A N.C. Apmin. Cobe 13B-.1101
to .1110. The proposed amendments
would clarify unclear language, con-
solidate requirements and repeal rules
to remove redundant or unnecessary
language, and correct technical errors.
Comments are due August 14, 2018.
See https://www.ncoah.com/rules/
register/ Volume%2032%201ssue%20
24%20June%2015,%202018.pdf (pp.
2717-22).

WATER

The Department of Environmental
Quality proposed amendments to 15A
N.C. Apmin. Copke 02B-.0300. The
proposed amendments would reclas-
sify Enka Lake, which is part of the
French Broad River Basin, from Class
C to Class B, that would require a fe-
cal coliform limit for new NPDES
wastewater discharges to these waters.
A hearing will be held August 8, 2018.
Comments are due August 14, 2018.
See https://www.ncoah.com/rules/
register/ Volume%2032%20Issuec%20
249%20June%2015,%202018.pdf (pp.
2661-63).

The Department of Environmental
Quality proposed amendments to 15A
N.C. Apmin. Copk 02C. The proposed
amendments would, among other
things, incorporate current rule inter-
pretations and newly adopted statutory
requirements, and reflect significant
improvement in consistency and clarity.
Comments are due August 14, 2018.
See https://www.ncoah.com/rules/
register/ Volume%2032%201Issuc%20
24%20June%2015,%202018.pdf (pp.
2663-2716).

WATER

The Ohio Environmental Protec-
tion Agency proposed amendments
to On1o ApMmiIN. Copk 3745-40. The
proposed amendments would add a
self-certification requirement for ben-
eficial use sites and requirements for
approval of nontraditional or alterna-
tive feedstocks for use in anaerobic
digestion. See http://www.registero-
fohio.state.oh.us/pdfs/phn/3745_
NO_321608_20180614_0938.pdf.

OREGON

AIR

The Department of Environmental
Quality proposed amendments to

ORr. ApMin. R. 340-220-0030, 340-
220-0040, and 340-220-0050. The
proposed amendments would increase
Title V permit fees to pay for increased
program costs. See https://secure.sos.
state.or.us/oard/viewRedlinePDF.
action?filingRsn=38040.

CLIMATE CHANGE

The Department of Environmen-
tal Quality proposed amendments
to Or. AbMiN. R. 345-024-0550,
345-024-0570, 345-024-0590, and
345-024-0620. The proposed amend-
ments would update carbon dioxide
emissions standards based on cur-
rent natural gas-fired energy facility
technology. See https://secure.sos.
state.or.us/oard/viewRedlinePDF.
action?filingRsn=38244.

WATER

The Department of Environmental
Quality proposed amendments to OR.
Apwmin. R. 340-045-0075 and 340-
071-0800. The proposed amendments
would increase NPDES and water pol-
lution control facility fees to cover costs
associated with implementing the per-
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mitting program and delivering services
to regulated entities. See https://secure.
sos.state.or.us/oard/viewRedlinePDF.
action?filingRsn=37984.

PENNSYLVANIA

AIR

The Department of Environmental Pro-
tection seeks comment on Pennsylva-
nia’s 2018 Annual Ambient Air Moni-
toring Network Plan, which has been
updated to address changes made in the
Commonwealth’s ambient air moni-
toring network and identify changes
anticipated to occur in the remainder
0f 2018 and in 2019. See https://www.
pabulletin.com/secure/data/vol48/48-
24/932 html.

WATER

The Department of Environmental
Protection seeks comment on revi-
sions to the Comprehensive Conserva-
tion and Management Plan to protect
the Delaware Estuary. The revisions
to the Comprehensive Conservation
and Management Plan mark the first
revisions to the Plan since it was origi-
nally written in 1996. See https://www.
pabulletin.com/secure/data/vol48/48-
23/888.html.

RHODE ISLAND

WATER

The Department of Health proposed
amendments to 216-50-5 R.I. Cobk R.
§7. The proposed amendments would
create “Authority” and “Purpose” sec-
tions, revise the definitions section to
implement the Secretary of State defi-
nitional requirements, correct citations
to the statute, remove citations to the
repealed statute, and remove superflu-
ous language. See http://sos.ri.gov/
documents/archives/regdocs/holding/
DOH/2018.06.08_CWI_PC_No-
tice_FULL.pdf.

ENVIRONMENTAL LAW REPORTER

The Department of Environmental
Management proposed amendments
to 250-150-5 R.I. Copk R. §1. The
proposed amendments would add an
“Incorporated Materials” section, up-
date provisions to conform to National
Shellfish Sanitation Program guidance,
and make additional non-technical
changes. See htep://sos.ri.gov/docu-
ments/archives/regdocs/holding/DEM/
pn250-RICR-150-05-1.pdf.

The Coastal Resources Management
Council proposed amendments to
650-20 R.I. Copk R. §6. The pro-
posed amendments would establish the
Greenwich Bay Special Area Manage-
ment Plan for integration and coordina-
tion of protection of natural resources,
promotion of reasonable coastal-depen-
dent economic growth, and improved
protection of life and property within
the Greenwich Bay Watershed. See
htep://sos.ri.gov/documents/archives/
regdocs/holding/CRMC/9985%20
--%20650-RICR-20-00-6%20--%20
04%20000%20020.pdf.

TENNESSEE

WATER

The Board of Water Quality proposed
amendments to TENN. Comp. R. &
REGs. chs. 0400-40-03 and 0400-40-
04, concerning water quality standards.
As part of its triennial review, the
Board proposed to adopt the majority
of EPA’s new recommended water qual-
ity criteria. It also proposed substantial
revisions to the antidegradation state-
ment as applied to permits for aquatic
resource alteration or habitat alteration.
Many other revisions were proposed as
well. See heep://publications.tnsosfiles.
com/rules_filings/05-05-18.pdf.

The Board of Water Quality proposed
amendments to TENN. Comp. R. &
REGs. 0400-40-07. The proposed
amendments would clarify that aquatic
resource alteration permits are required
only for alterations of streams and wet-
lands and remove all references to wet
weather conveyances. See https://www.
tn.gov/content/dam/tn/environment/
water/documents/ppo_water_2018-05-
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04-rulemaking-hearing-0400-40-07-
amendments.pdf.

TEXAS

AIR

The Commission on Environmental
Quality proposed amendments to
Chapter 116, control of air pollution by
permits for new construction or modi-
fication. The revisions are necessary to
reflect the option for the Commission
to use an electronic method of provid-
ing renewal notifications. See http://
wWww.sos.state.tx.us/texreg/archive/
May252018/Proposed%20Rules/30.
ENVIRONMENTAL%20QUALITY.
heml#19.

The Commission on Environmental
Quality proposed amendments to
Chapter 122, federal operating permits
program. The revisions are necessary to
reflect the option for the Commission
to use an electronic method of provid-
ing renewal notifications. See htep://
www.sos.state.tx.us/texreg/archive/
May252018/Proposed%20Rules/30.
ENVIRONMENTAL%20QUALITY.
html#29.

WASTE

The Texas Commission on Environ-
mental Quality proposed amendments
to 30-1 Tex. ApmiN. CobE §§336.356,
336.1301, 336.1305, 336.1307,
336.1309-336.1311, 336.1313, and
336.1317. The proposed amendments
would ensure compatibility with
federal regulations promulgated by
the Nuclear Regulatory Commission,
adjust surcharge fees for compact
waste disposal, and remove the annual
requirement for rate adjustment for
disposal of low-level radioactive waste
to allow flexibility to incorporate rate
adjustments on an as-needed basis.

See https:/[www.sos.texas.gov/texreg/
archive/June82018/Proposed%20
Rules/30.ENVIRONMENTAL%20
QUALITY.heml#61.
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VERMONT

WEST VIRGINIA

WASTE

The Department of Environmental
Conservation proposed amendments
to 12-032-004-8 V1. CopEk R. §8. The
proposed amendments would clarify
and update several sections and add
new requirements that critical compo-
nents be tested at least once every three
years. See https://secure.vermont.gov/

SOS/rules/#.

AIR

The Division of Air Quality proposed
amendments to W. Va. Copk R. §§45-
8, 45-16, 45-25, 45-34, 45-306, 45-38,
and 45-43. See htep://apps.sos.wv.gov/
adlaw/registers/readpdf.aspx?did=39783
(p- 26).

WATER

The Water Resources Division of Wa-
ter and Waste Management proposed
amendments to W. Va. Copk R. §47-2.
The proposed amendments would re-
vise provisions relating to overlapping
mixing zones and harmonic mean flow
to comply with changes made by the
legislature to W. Va. Copk R. §22-11-
7(b), revise human health criteria to
comply with nationally recommended
water quality criteria, and revise the
process for site-specific criterion to al-
low a streamlined process for develop-
ing site-speciﬁc revisions to copper. See
http://apps.sos.wv.gov/adlaw/cst/read-
file.aspx?Docld=503928Format=PDF.
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